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W.  H.  Beazley  v.  a.  J.  Mebshon  et  al. 

PleadiBg»— Re-opening  of  Former  Adjudications  of  Same  Subject. 

After  answer  and  proof,  on  a  petition  filed  by  the  plaintiff  to  try  a 
cause  of  action  reyersed  on  a  former  appeal,  if  the  special  causes  set 
forth,  be  not  sustained,  the  court  could  not  go  behind  the  former  adjudi- 
cation to  retry  the  questiona  then  presented  and  involved  in  the  record. 

Judicial  Sale  of  Land  Under  Attachment—Fraud  or  Collusion  Charged. 

A  judicial  sale  of  land,  under  an  attachment  proceeding  against  a 
then  non-resident,  will  not  be  set  aside  in  the  absence  of  fraud  and 
collusion,  even  though  a  former  judgment  in  the  same  proceedings  had 
been  reversed  for  lack  of  proper  service. 

Bill  of  Sights— Duty  of  Debtor  to  Discharge  Debts— Arbitrary  Power. 

It  is  not  deemed  abaiolute,  arbitrary  power  to  compel  a  debtor  to  pay 
what  he  owes,  however  efficient  or  speedy  the  remedy  may  be,  these 
being  considered  as  sustaining  the  obligation  of  the  contract. 

Same— Debtor  and  Creditor— Delays  in  Payment  of  Debt. 

All  delays  after  debts  are  due  are  regarded  as  matters  of  grace  on 
the  part  of  the  creditor  or  the  government,  especially  when  regulated 
by  law. 

Sights  of  Citizens— Wrongful  Taking  of  Property. 

To  take  from  a  citizen  his  property  without  just  compensation  paid  or 
to  be  paid,  may  be  juaitly  denounced  as  absolute,  arbitrary  power,  within 
the  constitutional  meaning,  but  not  so  where  he  is  merely  compelled  by 
legal  process  to  pay  out  of  his  property  moneys  he  may  owe  to  others. 

Attachment— Constitutional  Construction. 

An  attachment,  authorized  by  a  legislative  enactment,  is  not  invalid, 
which  seeks  to  subject  a  citizen's  property,  by  reason  of  his  violation  of 
its  provi^ons,  and  is  not  in  conflict  with  the  constitutional  provision, 
declaring  "absolute,  arbitrary  power  over  the  lives  and  property  of 
freeman  exists  nowhere  in  a  republic,  not  even  in  the  largest  majority." 

Attachment — ^Proceedings  Under  Legislative  Enactment — ^Sight  of  Debtor  to 
Attack. 

Though  an  attachment  be  authorized  and  is  instituted  under  an  act 
of  the  legislature,  it  does  not  prevent  the  debtor  from  showing  the  irreg- 
ularities in  the  issual  of  the  attachments,  particularly  those  that  would 
vitiate  them. 
3 
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Appearance— To  Attachment  Suit. 

The  appearance  to  a  suit  in  attachment,  removes  the  necessity  of 
taking  refunding  bonds  as  required  by  the  Civil  Code  as  against  a 
defendant  constructively  summoned,  as  the  creditors  could  proceed  to 
obtain  judgments  in  personam. 

Same; 

This  would  not  preclude  the  defendant,  by  proper  proceeding,  from 
defeating  the  attachment  in  whole  or  in  part,  for  any  legal  cause  existing 
previous  to  such  appearance. 

Process — Constructive  Appearance. 

However  defective  may  be  the  warning  orders  in  an  attachment  suit 
against  a  non-resident,  his  appeal  to  the  Appellate  Court,  is  constructive 
service,  and  equivalent  to  an  actual  service  at  the  filing  of  the  mandate 
in  the  lower  court. 

Judgments— Reversal  by  Appellate  Court. 

After  a  judgment  in  rem  has  been  reversed,  in  an  attachment  suit,  on 
constructive  service,  and  no  judgment  in  personam  rendered  on  appearance 
in  the  court  below,  it  is  error  for  the  court  to  treat  said  judgment  as 
against  the  defendant,  and  allow  a  judgment  over  for  the  excese  received 
by  the  creditors. 

Same. 

The  court  should  ascertain  the  amount  owing  each  creditor,  to  be 
cancelled  out  of  funds  received  by  each,  and  order  a  return  into  court  of 
tKe  surplus. 

Same— Debtor  and  Creditor— Right  of  Action  for  Wrongful  Attachment. 

The  debtor  is  thus  entitled  to  an  action  of  damages  against  such 
creditors  for  any  sacrifice  unnecessarily  caused  him  by  such  wrongful 
attachment. 

Executors  and  Administrators — Creditors  Right  of  Action  Against. 

A  judgment  should  not  be  rendered  against  an  administrator  in  an 
attachment  proceeding,  until  the  creditors  shall  manifest,  in  proper  form, 
their  claims  against  the  decedent's  estate,  for  the  heirs  and  distributees 
are  the  substantial  parties  to  be  affected. 

Same. 

The  creditors  are  not  relieved  of  this  necessity  even  though  their  claims 
be  against  an  absconding  administrator,  proceeded  against  by  attachment. 

SameL 

Without  a  personal  judgment  against  an  administrator,  nor  against  him 
in  his  fiducial  capacity,  in  an  attachment  suit,  his  individual  means  can- 
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not  be  converted  to  the  payment  of  debts  of  the  attaching  creditors  of 
the  intestate. 

Judgments— Motion  to  Dismiss  Proceedings  on  Reversal  of  Causes 

Where  a  judgment  has  been  reversed,  and  on  trial  of  the  consolidated 
cause  in  the  court  below,  the  dismissal  of  a  motion  of  the  plainti£f  to 
strike  out  the  attachment  proceeding  of  the  creditors  whose  judgments 
were  thus  reversed,  cannot  prejudice  the  plaintiff's  rights,  as  upon  such 
dismissal,  the  court  could  not  revive  the  reversed  judgments. 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 
January  9,  1869. 

Opinion  of  the  Court  by  Judge  Williams  : 

^Various  creditors  of  appellant  obtained  attachments  against 
his  estate  in  the  year  1862  upon  the  alleged  ground  of  his  being  in 
the  '^Confederate"  military  service,  being  voluntarily  within  the 
''Confederate"  military  lines,  and  also  of  having  carried  out  of 
this  State  a  material  portion  of  his  property,  not  leaving  a  suf- 
ficiency to  pay  his  debts.  August  27,  1863,  upon  constructive 
service  of  process,  judgment  was  rendered  ascertaining  the  amount 
of  each  creditor's  claim  and  ordering  a  sale  of  the  attached 
property. 

And  the  commissioner  therein  appointed  proceeded,  September 
28,  1863,  county  court  day,  to  make  the  sale,  when  appellee 
Mershon  became  the  purchaser  of  the  farm  of  267  acres  for 
$5,767.20.  Kobert  Eay  purchased  a  negro  slave  man  at  $225. 
Richard  Hackley  a  negro  slave  woman  at  $306,  and  William 
Sellers  purchased  the  house  and  lot  in  the  town  of  Lancaster  at 
$320,  and  gave  notes  as  required  by  the  judgment. 

Mershon  desiring  to  pay  the  first  note,  by  consent  of  the 
attaching  creditors,  the  commissioner  received  the  money  soon 
after  its  execution. 

Beazley  prosecuted  an  appeal  to  this  court  from  said  judgment, 
which  was  reversed  at  its  December  term,  1864,  and  remanded 
for  furtljer  proceedings,  and  which  this  court  adjudged  to  be  a 
constructive  appearance. 

Beazley  still  not  having  actually  returned  to  Kentucky  when 

•See  Vol.  1,  Ky.  Opmions,  p.  128. 
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the  mandate  of  this  court  was  entered  in  the  lower  court  at  its 
March  term,  1865,  Mrs.  Beazley  offered  to  file  an  amended 
answer,  which  the  court  rejected,  and  confirmed  the  sale  and 
distribution  the  same  day. 

At  the  succeeding  September  term  the  appellant  made  his  actual 
appearance  and  petitioned  for  leave  to  answer,  averring  that  he 
had  not  left  the  State  voluntarily,  but  was  compelled  to  do  so  to 
save  his  life ;  that  he  had  left  more  than  a  sufficiency  of  property 
to  pay  his  debts ;  that  he  did  not  owe  some  of  the  named  attaching 
creditors  anything,  and  others  not  as  much  as  claimed;  and  that 
his  property  had  been  sold  and  sacrificed  by  fraudulent  combina- 
tions ;  whereupon  the  court  suspended  the  judgment  of  the  previous 
term,  and  gave  defendant  leave  to  file  his  answer  within  sixty  days. 

In  the  meantime,  another  appeal  had  been  prosecuted  from  the 
judgment  of  the  March  term,  1865,  and  which  was  affirmed  by 
this  court  soon  after  his  appearance  at  the  September  term,  1865, 
of  the  lower  court,  so  far  as  the  Mershon  purchase  was  concerned, 
that  appearing  to  be  the  only  asserted  cause  of , appeal. 

At  the  succeeding  term  of  the  lower  court  Beazley  offered  to 
file  his  answer  substantially  setting  out  the  defenses  appearing  in 
his  petition  and  affidavit  filed  the  previous  September,  which  the 
court  rejected,  and  set  aside  the  order  suspending  the  judgment 
of  the  spring  term,  1865,  from  which  Beazley  again  appealed  to 
this  court,  which,  April  19,  1867,  reversed  the  judgment  of  sale. 
1  Bush,  Jfde. 

This  court  then  held  that  the  first  reversal  on  Beazley's  appeal 
changed  the  proceedings  from  those  in  rem  to  those  in  personam, 
because  of  his  constructive  appearance,  and  that  the  judgment  of 
sale  being  reversed,  there  was  no  judgment  in  the  case,  and  could 
properly  be  none  until  a  personal  judgment  was  also  rendered, 
and  that  the  affirmance  by^this  court  before  the  expiration  of  the 
sixty  days  granted  Beazley  by  the  lower  court,  at  its  September 
tprm,  1865,  did  not  preclude  him  from  making  such  defense;  this 
court  then  said : 

"It  opened  the  whole  ciase,  except  as  to  the  sale,  and 
opened  it  for  litigation  in  personam,  instead  of  in  rem,  and 
should  the  appellant  finally  succeed  in  quashing  the  attach- 
ments, or  defeating  the  claims  of  any  of  the  creditors  to 
any  extent,  the  sale  standing,  his  remedy  for  reparation 
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pro  tanto  may  be  on  the  bonds  of  the  defeated  appellees." 

Before  this,  February  13,  1866,  Beazley  filed  an  original  peti- 
tion in  Equity,  in  the  lower  court,  giving  a  history  of  the  several 
attachments,  denying  he  had  voluntarily  left  the  State  or  removed 
his  property  therefrom,  not  leaving  a  sufficiency  to  pay  his  debts, 
or  that  he  was  voluntarily  within  the  Confederate  military  lines ; 
denying  that  he  owed  some  of  the  debts,  and  the  full  amount  as 
asserted  by  other  creditors;  denying  the  right  of  those  who  had 
debts  upon  his  deceased  brother,  whose  administrator  he  was,  to 
attach  his  personal  and  individual  property  for  the  same,  and 
charging  a  fraudulent  combination  on  the  part  of  the  attaching 
creditors  and  the  purchasers  to  sell  and  sacrifice  his  property, 
making  both  the  attaching  creditors  and  the  purchasers  parties. 

Issues  were  made  by  the  defendants,  and  evidence  taken  by 
both  parties,  and  March  5,  1868,  judgment  was  rendered  by  the 
court,  which  dismissed  all  the  motions  of  Beazley  to  dismiss  the 
several  attachments;  also,  all  his  motions  to  set  aside  and  vacate 
the  sales  to  Mershon  and  Sellers,  and  sustained  and  perpetuated 
Mershon's  injunction  to  stay  Beazley  from  committing  waste,  and 
dissolved  Beazley's  injunction  against  Mershon  from  proceeding 
under  his  previous  order  of  possession  to  turn  him  out  and  take 
possession  of  said  farm ;  and  some  other  things  not  now  necessary 
to  recite.  Beazley  now  prosecutes  an  appeal  to  reverse  this 
judgment. 

The  court  having  dissolved  the  injunction  of  Beazley  obtained 
upon  his  petition,  on  mere  motion,  without  answer  or  proof,  one 
of  the  judges  of  this  court  very  properly  reinstated  the  same, 
holding  that  the  allegations  of  the  petition  presumptively  made  a 
case  not  before  adjudicated,  and  therefore  he  was  not  concluded 
by  the  former  adjudications  from  making  out  the  causes  herein 
set  out.  But,  after  answer  and  proof,  if  the  special  causes  herein 
set  out  are  not  sustained,  of  course  this  court  could  not  go  behind 
the  former  adjudications  to  retry  the  questions  which  were  then 
presented  and  involved  in  the  record,  and  which  were,  or  should 
have  been,  considered  and  adjudicated. 

So  far  as  any  imputed  fraud  to  Mershon  it  -set  up,  it  is  not  only 
unsustained  by  Beazley's  evidence,  but  may  be  regarded  as  repelled 
by  Mershon's. 

Though  Brown  and  Perkins  thought  the  general  opinion  was 
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that  Mershon  was  purchasing  for  Beazley,  neither  state  any  facts 
from  which  it  appears  that  Mershon  had  by  any  act  or  conduct 
made  such  impression,  or  even  knew  that  such  was  the  case. 

Nor  could  the  statements  of  Saddler  alBFect  Mershon,  even  if 
these  were  uncontradicted,  because,  it  is  not  shown  that  he  knew 
what  had  happened  between  Dunn  and  Saddler,  and  especially 
can  he  not  when  Dunn  as  positively  denies  that,  any  such  con- 
versation occurred  as  Saddler  states  that  it  did. 

As  there  is,  therefore,  nothing  in  this  case  to  sustain  the  charge 
of  combination  and  fraud  as  to  Mershon,  and  as  both  the  policy 
of  the  Civil  Code  and  the  common  law,  including  our  equity 
jurisprudence,  is  to  sustain  judicial  sales,  and  Mershon's  right  to 
hold  said  land  has  heretofore  been  adjudicated,  the  judgment  was 
essentially  and  appropriately  right,  as  to  him.  He  having  paid 
the  purchase  price  and  received  the  deed,  his  case  comes  precisely 
within  the  provision  of  section  448  Civil  Code,  which  declares 
that : 

"the  title  of  purchasers  in  good  faith  to  any  property  sold 
under  attachment  or  judgment,  shall  not  be  affected  by  the 
new  trial  permitted  by  section  445,  except  the  title  of  prop- 
erty obtained  by  the  plaintiff  and  not  bought  of  him  in 
good  faith  by  others." 

This  is  one  of  many  sections  of  Chapter  1,  Title  10,  to  regulate 
actions  against  absent  and  non-resident  defendants,  and  which 
embraces  the  proceedings  under  which  Beazley's  land  was  sold. 
Besides,  Beazley  does  not  even  offer  or  tender  back  to  Mershon 
the  money  he  bid  and  paid  for  the  land. 

This  court  has  rarely,  if  ever,  set  aside  a  judicial  sale  to  an 
innocent  purchaser  after  the  payment  of  the  purchase  money  and 
obtaining  the  title  by  deed.  Sellers  has  also  paid  for  the  house 
and  lot  purchased  by  him,  and  received  his  deed,  and  he  also  being 
an  innocent  purchaser  must  be  protected  in  his  purchase. 

Whether  or  not  the  original  attachment  suits  are  yet  pending 
seems  somewhat  uncertain,  but  as  all  the  attaching  creditors  are 
made  defendants  to  this  suit,  and  causes  and  defenses  against 
the  attachments  are  assigned  and  issues  made  thereon,  it  may  be 
presumed  they  have  stopped  at  the  point  when  last  reversed,  and 
as  it  is  exceedingly  desirable  to  end  this  multifarious  and  rather 
novel  litigation  by  our  judgment,  we  will  examine  the  still  pending 
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causes  of  litigation,  rather  such  as  has  not  been  closed  by  previous 
adjudication. 

Beazley  nowhere  denies  that  he  was  a  soldier  in  the  Confederate 
army,  and  if  he  had,  it  is  abundantly  established ;  he  denies  that 
he  voluntarily  left  his  home,  because  he  says  he  had  to  flee  to 
save  his  life ;  however  this  might  be,  a  response  to  the  allegations 
of  his  being  voluntarily  within  the  military  lines  of  the  Confed- 
eracy, it  is  no  response  to  his  having  joined  its  military  service. 
By  an  act  of  December  23,  1861,  the  grounds  for  an  attachment 
were  enlarged  so  as  to  authorize  its  issual  against  a 

"defendant  or  defendants  who  are  in  the  service  of  the 
army  of  the  so-called  Confederate  States  of  America,  or  any 
military  body  of  men  co-operating  with  said  army." 

The  next  section  authorizes  an  attachment  when  the  defendant 
"have  voluntarily  left  the  county  of  his  or  their  residence"  for 
thirty  days,  and  continued  ''voluntarily  within  the  Confederacy  or 
their  military  lines."  This  use  of  the  word  voluntary  in  the  second 
section  shows  it  was  not  left  out  of  the  first  by  oversight,  but 
manifests  the  clear  intendment  of  the  legislature  to  make  the 
entering  the  military  service  of  the  Confederacy  a  cause  of  attach- 
ment. What  might  be  the  rational  construction  in  a  case  where 
it  is  made  to  appear  that  the  defendant  was  compelled  by  superior 
force  so  to  enter  the  service  and  fled  from  it  on  the  first  available 
opportunity,  we  need  not  say,  because  there  is  neither  averment 
nor  proof  of  such  in  this  case,  and,  even  if  it  be  conceded  that  such 
a  system  of  persecution  had  been  kept  up  against  appellant,  for 
ten  months  after  the  violent  death  of  his  brother,  as  to  indicate  his 
.  total  insecurity  at  home,  still  there  is  nothing  to  show  that  it  was 
necessary  for  his  protection  to  go  into  the  military  service  of 
the  enemy. 

But  this  provision  of  the  enactment  is  assailed  for  want  of 
constitutional  validity,  because,  in  the  Bill  of  Rights  in  our  State 
Constitution  it  is  declared  that  "absolute,  arbitrary  power  over  the 
lives  and  property  of  freemen  exists  nowhere  in  a  republic,  not 
even  in  the  largest  majority."  But  to  make  a  debtor  pay  what 
he  owes  has  never  been  deemed  absolute,  arbitrary  power;  there- 
fore, the  imprisonment  of  the  debtor  himself  until  he  paid  the 
debt  was  not  deemed  unconstitutional,  and  the  enlargement  of 
the  person  bound,  the  final  exemption  of  the  person  of  the  debtor 
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from  imprisonment,  and  a  certain  quantity  of  his  property,  essen- 
tial to  family  comfort,  and  the  staying  of  the  judgment  by  giving 
security,  have  all  been  the  exercise  of  a  humane  and  enlightened 
legislative  power  applying  to  future  contracts,  and  because  of  this 
latter  provision  have  been  very  generally  upheld  as  constitutional, 
as  not  '^impairing  the  obligation  of  contracts,"  within  the  inhibi- 
tion of  the  United  States  Constitution.  But  however  efficient  the 
remedies  have  been  made,  even  when  the  property  has  been  sold 
for  cash  on  the  judgment,  or  however  speedy  the  remedy,  these 
have  been  considered  as  sustaining  the  obligation  of  the  contract 
and  not  the  exercise  of  absolute,  arbitrary  power. 

To  take  from  the  citizen  his  property  without  just  compensation 
paid  or  to  be  paid,  even  for  public  use,  may  justly  be  denounced 
as  absolute,  arbitrary  power  within  the  constitutional  meaning; 
but  not  so  when  he  is  merely  compelled  by  legal  process  to  pay 
out  of  his  property  the  money  he  may  owe  to  others;  all  delays 
after  the  debts  are  due  may  be  regarded  as  matters  of  grace  on 
the  part  of  the  creditor  or  the  government,  especially  when  these 
delays  are  regulated  by  law. 

We  must  then  regard  this  enactment  as  valid,  and  this  cause  of 
attachment  as  made  out 

But  Beazley  as  against  the  attaching  creditors  is  not  precluded 
from  showing  irregularities  in  the  issual  of  the  attachments,  par- 
ticularly those  that  would  vitiate  them. 

It  is  true  his  appearance  removed  the  necessity,  thereafter,  of 
taking  the  refunding  bonds  provided  by  the  Civil  Code  as  against 
defendants  constructively  summoned,  inasmuch  as  the  creditors 
could  then  proceed  to  obtain  their  judgments  in  personam,  but 
this  would  in  no  wise  preclude  him  from. setting  up  any  irregulari- 
ties in  procuring  the  attachments  and  in  defeating  them  in  whole 
or  in  part  for  any  legal  cause  existing  previous  to  such  appearance, 
as,  thereby,  he  might  obtain  important  rights  to  be  redressed 
upon  proper  proceedings  either  against  the  attaching  creditors 
or  them  and  their  executors. 

But  however  defective  may  have  been  the  warning  orders,  his 
first  appeal  to  this  court  was  a  constructive  appearance,  and  equiva- 
lent to  an  actual  service  at  the  filing  of  the  mandate  of  the  lower 
court,  and  the  court  should  then  have  proceeded  to  try  the  several 
cases  as  upon  actual  service. 
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As  the  judgment  of  sale  was  reversed  by  this  court  on  Beazley's 
appeal,  and  as  no  judgment  in  personam  has  since  been  rendered 
against  him  in  favor  of  the  various  creditors,  it  was  erroneous  to 
regard  said  creditors*  as  having  judgment  and  then  rendering  judg- 
ment in  Beazley's  favor  for  such  sums  as  they  asserted  over  and 
above  what  he  owed  them.  Instead  of  such  the  court  should  have 
ascertained  what  he  owed  each,  and  then  ordered  it  cancelled  out 
of  the  funds  received  by  them,  and  then  ordered  a  return  into 
court  of  the  surplus,  and  then  have  paid  this  over  to  Beazley  upon 
his  application,  as  this  would  not  bar  him  from  prosecuting  suit 
against  such  attaching  creditors  for  the  sacrifice  which  they  may 
have  imnecessai*ily  caused  him. 

The  judgment,  therefore,  of  a  return  to  him  of  $138.81  from 
G.  F.  Peacock,  trustee  of  Thomas  Peacock,  as  money  overpaid 
on  Wherritt's  attachment,  and  the  judgment  for  $769.18  against 
Lucy  Beazley  for  overplus  received  by  her,  which  W.  H.  Beazley 
did  not  owe  her,  were  erroneous,  as  they  might  and  probably  would 
bar  him  from  any  further  proceedings. 

Joseph  Eobinson  and  John  S.  Gill  were  creditors  of  B.  F. 
Beazley,  deceased,  and  not  of  W.  H.  Beazley,  but  proceeded  against 
the  latter  because  he  was  the  former's  administrator,  and  had 
carried  away  some  of  his  assets. 

Whatever  may  have  been  the  cause  of  attachment  as  to  the 
administrator,  no  judgment  should  have  been  rendered  until  these 
creditors  manifested,  in  proper  form,  their  claims  against  the 
decedent's  estate,  for  the  heirs  and  distributees  of  the  decedent 
were  the  substantial  parties  to  be  affected ;  ^  no  doubt  but  the 
creditors  of  a  decedent  under  the  provisions  of  the  Code  could 
attach  the  estate  of  an  absconding  administrator  or  one  in  the 
Confederate  military  service,  as  a  provisional  security,  but  this 
would  not  waive  the  necessity  of  manifesting  their  claims  with 
all  the  necessary  prerequisites  against  the  decedent's  estate,  which 
these  creditors  have  not  done.  There  may  have  been  sufficient 
assets  of  decedent  left  to  pay  all  his  debts,  or,  if  not,  there  is 
no  perceivable  reason  why  his  estate  should  be  taxed  with  the  costs 
of  their  attachments.  As  the  case  now  appears,  there  is  neither 
a  personal  judgment  against  the  administrator,  nor  against  him  in 
his  fiducial  character,  yet  his  means  are  converted  to  the  pay- 
ment of  these  debts. 

The  judgments  as  to  the  other  creditors  are  informal  and  novel, 
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being  a  dismissal  of  W.  H.  Beazlej's  petition  and  motions  to 
dismiss  their  attachments  without  any  judgment  of  sale  save  the 
reversed  one,  which  is  now  no  judgment.  Yet  as  there  is  no 
cause  shown  against  the  justice  of  their  claim  or  cause  of  their 
attachments,  we  cannot  see  how  Beazley  is  injured  by  the 
informality. 

As  the  judgment  must  be  reversed  alone  as  to  Lucy  Beazley  and 
Wherritt  and  Peacock  and  Eobinson  and  Gill,  and  affirmed  as  to 
the  others,  and  as  to  these  there  may  be  other  proceedings  which 
like  the  past  will  be  pending  before  the  lower  and  this  court  at 
the  same  time,  and  as  there  should  be  a  termination  at  some  time 
of  litigation  between  these  parties,  the  court  upon  rule  or  otherwise 
should  require  the  parties  to  consolidate  all  their  proceedings  or 
pending  litigation,  and  adjust  up  all  their  present  litigation  in  one 
consolidated  judgment. 

Wherefore,  the  judgment  is  reversed  as  to  Lucy  Beazley,  Wher- 
ritt, Peacock,  Eobinson  and  Gill,  with  directions  for  further 
proceedings  as  herein  indicated,  and  affirmed  as  to  all  the  other 
appellees. 

Bradley,  for  appellant. 

Anderson,  Dunlap,  for  appellees. 
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Bland  Ballabd  bt  al  v.  City  of  Louisville  et  al. 

Street  Improvement—Duty  of  City  to  Keep  in  Improved  Condition. 

It  being  the  duty  of  a  city  to  keep  its  streets  open  and  safe  for  public 
use,  unreasonable  delay  will  impose  legal  responsibilities,  and  a  portion 
thereof  may  be  relieved  in  the  reduction  of  the  width  of  a  street. 

Easements— Reduction  of  Width  of  Street— Abutting  Owners. 

Upon  the  reduction  of  the  width  of  a  street,  the  easement  thereby  be- 
comes invested  in  the  legal  ownership  of  the  abutting  land  owners.  While 
the  absolute  closing  of  a  street  would  enure  to  the  benefit  of  property 
holders  on  both  sidef^  up  to  the  center  of  the  street. 

Street  Improvement — ^Reduction  of  Width. 

The  dedication  of  a  wide  street,  impracticable  of  public  use,  and  costly 
improvement,  should  be  reduced  to  a  width  capable  of  being  used  and 
improved  for  public  service. 

Same. 

Whenever  the  improvement  of  a  very  wide  street,  would  amount  to 
practically  a  confiscation  of  the  adjoining  property,  it  being  of  such  value 
a)  a  pro  rata  division,  would  not  be  commensurate  with  the  benefits 
derived  therefrom,  or  additional  enhancement  of  value,  a  reduction  of  the 
streets'  width  should  be  allowed  on  application  of  the  property-holders. 

appeal   from   LOUISVILLE   CHANCEEY   OOUET. 
April  21,  1869. 

Opinion  of  the  Couet  by  Judge  Peters: 

High  street,  in  the  now  city  of  Louisville,  but  then  in  the  town 
of  Portland,  was  laid  off  and  dedicated  as  early  as  the  year  of  1818, 
and  perhaps  earlier. 

It  was  originally  laid  off  99  feet  wide,  but  has  since  been  reduced 
to  66  feet  above  and  east  of  Bridge  street.  Its  course  is  parallel 
with  the  canal,  and  a  large  part  of  its  northern  margin  extends  into 
the  low  ground,  contiguous  thereto,  and  under  the  bluff  or  high 
embankment  which  affords  a  natural  road  or  passway  on  the 
southern  margin  of  the  street    That  this  has  not  been  one  of  the 
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important  thoroughfares  of  the  city  so  far  is  evidenced  by  the 
fact  that  that  part  of  the  street  not  reduced  has  never  been  graded^ 
paved  and  macadamized,  but  remains  in  its  natural  state. 

This  suit  was  filed  by  appellants  who  own  property  on  the  north 
side  of  the  street  against  the  city  to  reduce  the  width  of  the  street; 
the  other  appellees  own  property  on  the  south  side  of  the  street, 
and  oppose  its  reduction. 

The  euit  is  authorized  by  the  several  acts  of  the  assembly  of  the 
respective  dates  of  March  9,  1854,  and  March  10,  1856,  to  reduce 
the  width  of  High  west  of  Bridge  street. 

The  one  of  1854  enacts: 

"That  it  shall  be  lawful  for  the  owner  or  owners  of  any 
lots  in,  or  lands  in  that  part  of  the  city  of  Louisville 
known  as  Eastern  and  Western  Portland,  to  file  a  petition 
in  the  Louisville  Chancery  Court  alleging  that  a  reduction 
in  width  of  any  of  the  streets  or  alleys  would  not  incon- 
veijience  the  public,  but  would  benefit  the  owners  of  said 
lots  adjoining  the  said  reduction;  and,  on  proof  of  such 
allegations,  said  court  shall  direct  and  decree  the  streets 
or  alleys  to  be  reduced  in  width  in  such  manner  as  the  court 
may  see  proper,  and  the  reduction  when  made  shall  belong 
to  the  property  holders  contiguous  to  the  same;  and  the 
chancellor  may,  upon  a  like  proceeding,  close  any  of  said 
alleys,  or  streets,  and  the  same  when  so  closed,  shall  belong 
in  equal  moieties  on  either  sides.  Provided,  further,  that 
High  street  shall  not  be  reduced  to  less  than  80  feet  in 
width,  and  that  no  street  between  High  street  and  the 
canal  shall  not  be  diminished,  unless  by  a  recommendation 
of  the  property  holders,  and  no  street  shall  be  reduced  in 
the  town  of  Portland." 

The  act  of  1856  provides: 

"That  the  provisions  of  (the  above  act)  be  extended  so  as 
to  authorize  the  city  of  Louisville  to  file  the  petition  therein 
allowed,  and  on  such  petition,  or  on  petition  by  a  property 
owner  as  therein  allowed,  to  obtain  a  decree  as  provided 
by  said  act,  and  that  High  street  may  be  reduced  thereby 
to  the  width  of  66  feet,  or  more,  and  so  much  of  the  second 
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provision  in  said  act  as  limits  the  reduction  of  High  street 
to  80  feet  be,  and  the  same  is,  hereby  repealed.'' 

It  is  alleged  that  said  street  above  and  east  of  Bridge  street  has 
been  reduced  to  66  feet,  and  that  the  portion  of  the  street  below 
or  west  of  Bridge  street,  owing  to  the  northern  margin,  in  many 
places,  being  on  the  low  ground,  will  require  so  much  filling,  involv* 
ing  the  cutting  down  its  southern  margin,  as  to  greatly  injure  the 
property  on  that  side,  and  be  exceedingly  expensive.  Whilst  it 
will  cost  double  or  more  than  the  value  of  the  property  on  the 
north  side  to  so  improve  the  street,  and  that  it  will  be  unnecessarily 
and  largely  expensive  to  the  city  to  improve  such  wide  intersec- 
tions of  the  streets. 

The  location  of  this  street,  its  situation,  with  the  evidence 
and  circumstances  developed,  precludes  the  idea  that  there  is  any 
peculiar  reason  why  this  street  should  be  so  much  wider  than 
many  other  more  important  streets  in  the  city;  whilst  the  very 
large  outlay  necessary  in  order  to  make  this  street  answer  the 
purposes  of  its  original  dedication,  will  impose  a  heavy  burden 
upon  the  property  holders  and  the  city,  or  else  to  permit  the 
grounds  to  remain  in  its  natural  condition,  thereby  excluding  the 
property  holders  and  the  public  generally  from  the  entire  use  of 
a  large  portion  of  it,  and  really  giving  them  no  benefit  of  a  com- 
fortable and  improved  street. 

There  is  not  66  feet  bi  this  part  of  the  street  now  in  good  con- 
dition for  the  accommodation  of  the  passing  public.  Whilst  the 
remainder  is  of  no  use  whatever  to  them,  being  in  such  condition 
as  to  preclude  its  use  entirely.  If  the  demands  of  the  citizens, 
the  city  and  public  generally  have  been  so  unimportant  for  half 
a  century  as  not  to  cause  the  improvement  of  even  66  feet  of  the 
street,  it  must  indeed  be  but  a  vague  opinion  that  these  demands 
in  the'  future  will  require  the  whole  99  feet. 

When  the  location,  the  situation  and  attending  circumstances 
connetced  with  this  street,  west  of  Bridge  street,  are  considered^ 
we  cannot  doubt  but  that  66  feet  will  be  ample  for  the  convenrence 
of  the  citizens,  the  city  and  general  public,  and  really  impose  less 
burdens  on  the  property  holders  and  city  public  than  the  entire 
width. 

Whilst  wide  streets  are  generally  valuable  to  both  the  property 
holders  and  the  city,  yet  these  may  be  unnecessarily  wide,  and 
thereby  impose  unnecessary  burdens  by  way  of  improvement  and 
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keeping  them  in  good  condition^  and  this  street  seems  to  be  of 
this  class. 

We  are  satisfied  as  to  the  policy  of  reducing  this  street  if  there 
be  no  legal  obstruction. 

So  far  as  the  city  is  concerned,  it  is  conceded  that  she  is  only 
the  representative  of  the  Commonwealth,  and  sustains  the  same 
relations  to  the  streets  that  the  latter  does  to  the  public  roads, 
and  that  so  far  as  she  is  concerned  in  her  corporate  capacity  the 
streets  may  not  only  be  reduced,  but  closed,  at  the  command  of 
the  State  legislature. 

This  is  not  only  true,  but  as  it  is  her  duty  to  keep  the  streets 
open  and  safe  for  common  use,  an  unreasonable  delay  may  impose 
upon  her  legal  responsibilities,  and,  therefore,  after  a  half  century's 
delay  in  opening  and  keeping  this  street  in  a  safe  and  improved 
condition,  its  reduction  may  relieve  her  from  onerous  responsi- 
bilities. 

But  thiB  property  holders  stand  on  a  different  footing. 

These  acts,  however,  proceed  upon  the  true  legal  theory,  that  the 
legal  title  to  the  streets  are  in  the  adjoining  lot  holders,  those  on 
each  side  holding  to  the  middle  of  the  street,  but  charged  to  its 
width  with  the  public  easement;  consequently  when  it  shall  by 
any  means  be  rid  of  such  easement,  the  legal  title  already  being 
in  the  owner  of  the  adjoining  lots,  they  enter  into  full  legal 
possesison,  disrobed  of  any  easement;  therefore,  said  enactment 
provided  that  the  mere  reduction  of  a  street  should  enure  to  the 
benefit  of  the  adjoining  lot  holders,  whilst  the  entire  closing  of  a 
street  or  alley  should  enure  to  the  equal  benefit  of  the  property 
holders  on  both  sides. 

This  distinction  was  doubtless  because  in  lessening  the  streets 
it  might  occur,  and  probably  generally  would,  that  the  reduction 
should  be  entirely  on  one  side,  owing  to  the  situation  of  the  ground, 
but  where  it  should  be  done  by  removing  the  street  boundary  on 
both  sides,  it  would  of  legal  necessity  enure  to  the  use  of  the 
property  holders  on  both  sides. 

As  the  reasons  for  the  lessening  of  this  street  are  applicable 
to  the  north  boundary  alone,  any  diminution  on  that  side  must 
needs  enure  to  the  property  holders  on  such  boundary. 

This  public  easement  on  99  feet,  dedicated  as  a  street,  is  not 
of  the  precise  character  as  the  dedication  of  a  public  square  for  a 
park  or  other  use.     In  this  latter  case  the  mere  open  space  for 
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light  and  air  enter  largely  into  the  consideration;  whilst  for  a 
street  the  main  considerations  are  for  its  utility  as  a  passway,  and 
to  give  the  property  holders  ingress  and  egress  to  and  from  their 
property;  therefore,  whenever  a  reduction  of  the  street  would 
facilitate,  instead  of  obstructing,  the  main  objects  and  uses  of  the 
dedication,  instead  of  invading  this  use  itwould*  the  more  efficiently 
and  naturally  secure  it  to  the  property  holders  and  the  public.  In 
other  words,  if  it  were  reasonably  practicable  to  improve  and  ren- 
der comfortable  and  safe  66  feet  of  this  street  as  a  passway,  but 
was  not  so  as  to  99  feet,  then  the  reduction  would  be  to  secure  the 
uses  and  purposes  of  the  dedication  by  the  reduction.  The  dedica- 
tion whilst  impracticable  to  be  reduced  to  actual  use  is  valueless, 
but  when  put  in  a  condition  for  actual  enjoyment,  becomes  of 
important  value.  / 

Being  satisfied  from  the  evidence  that  the  improvement  of  this 
street  its  whole  width  would  be  unnecessarily  burdensome,  either 
to  the  property  holders,  or  the  city,  or  both,  and  possibly  it  may 
be  of  a  character  which  could  not  reasonably  be  imposed  on  the 
property  holders,  and,  if  so,  it  would  wholly  fall  on  the  city 
treasury,  and  seeing  that  its  reduction  in  all  human  probability 
will  the  sooner  and  more  certainly  secure  to  the  property  holders 
and  city  the  benefits  contemplated  by  the  dedication,  and  relieve 
both  from  an  unnecesasry  burden  in  opening,  improving  and  keep- 
ing up  so  wide  a  street,  which  neither  the  private  business  of  the 
citizens,  nor  wants  of  the  public,  seem  to  demand,  and  which  will 
be  fully  secured  to  both  by  a  street  of  66  feet,  as  evidenced  by  the 
use  of  a  part  of  this  street  of  that  width  for  over  eleven  years, 
without  complaint,  and  as  we  must  presume,  from  its.  earlier  im- 
provement, to  be  the  more  important  portion  of  it,  and  as  great 
benefits  will  be  secured  to  the  property  holders  on  the  north  side, 
and  no  injury,  but  really  benefits  secured  thereby  to  the  property 
holders  on  the  south  side  of  the  street,  thus  securing  both  private 
and  public  benefits,  whilst  none  are  injured,  it  would  seem  to  be  a 
case  in  which,  in  the  language  of  the  enactment,  the  courts  should 
require  a  reduction. 

Wherefore,  the  judgment  dismissing  appellants'  petition  is 
reversed,  with  directions  to  render  a  decree  reducing  that  part  of 
High  street  below  and  west  of  Bridge  street  to  66  feet,  and  that 
the  portion  of  said  street,  as  originally  dedicated  thus  relieved  of 
the  public  easement  shall  enure  to  the  benefit  of  the  holders  of  lots 
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adjacent  thereto,  that  is,  that  the  portion  in  front  of  each  lot  being 
thus  rid  of  said  easement  shall  enure  to  said  lot  and  the  owner 
thereof. 

Pope,  for  appellants. 

Bullitt,  I.  B.  Oreene,  for  appellees. 


James  Kash  v.  Wii-liam  T.  Fitzpateick  and  Patbick  Looney  : 

Bailments — ^Leaving  Property  Without  Instructions  as  to  Ownership. 

The  mere  leaving  of  personal  property  with  a  bailee,  wiU  not  invest 
him  presumptively  with  ownership. 

Same. 

He  would  only  hold  a  special  property,  so  long  as  he  held  possession, 
and  his  special  rights  and  responsibilities  would  end,  when  the  property 
was  taken  from  him  by  others  than  the  bailor. 

Personal  Property — ^Transfer  of  Same  with  Notice— Estopp^ 

An  alleged  owner  of  personal  property,  who  is  present  and  makes  no 
objection  to  a  transfer  thereof  by.  another  party,  is  estopped  from  after- 
ward setting  up  a  claim  thereto. 

APPEAL  FBOM   MONTGOMEEY   CIEOUIT   OOTJET. 
April  23,  1869. 

Opinion  of  the  Couet  by  Judge  Williams  : 

Appellant  brought  separate  suits  against  appellees  to  recover 
of  the  one  a  mare  and  of  the  other  her  colt,  which  were  consoli- 
dated and  tried  together,  being  submitted  by  agreement  to  the 
same  party.  Verdict  and  judgment  being  for  the  defendants  the 
plaintiff  has  appealed. 

The  mare  was  in  possession  of  Confederate  soldiers,  who  left 
her  either  at  appellant's  or  his  brother's,  and  afterwards  Con- 
federate soldiers  took  her  away,  but  whether  the  same  who  had 
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left  her  does  not  appear  other  than  inferentiallj,  subsequently  she 
came  by  purchase  to  appellee  Fitzpatrick,  who  in  the  presence  of 
appellant,  without  objection  by  him,  traded  her,  but  not  the  colt, 
to  Looney.  The  mere  leaving  the  mare  with  Kash  or  his  brother 
invested  neither  presumptively  with  a  general  property,  for  the 
legal  prima  facie  presumption  would  be  that  she  was  the  property 
of  the  "Confederacy"  then  at  war  with  the  United  States,  and  that 
the  title  was  in  either  the  one  or  the  other  government 

As  the  property  was  left  by  soldiers,  the  bailee  undertook  no 
special  or  general  responsibility  other  than  not  to  act  fraudulent 
and  convert  the  property  to  his  own  use,  and  when  she  was  taken 
from  him  his  bailment  was  at  an  end,  whether  by  the  same  or 
other  Confederate  soldiers,  but  the  presumption  might  be  indulged, 
in  the  absence  of  all  proof,  that  they  were  the  same. 

Whether,  therefore,  Kash  was  the  bailee  or  purchased  from  his 
brother  he  only  held  a  special  property  so  long  as  he  held  posses- 
sion, and  as  the  possesion  was  without  consent,  or  meritricious,  his 
special  rights  and  responsibilities  ended  when  he  lost  possession 
without  his  own  fault,  if  by  his  own  fault  he  thereby  valuntarily 
parted  with  it,  and  in  either  view  he  cannot  recover.  His  presence 
when  the  mare  was  traded  and  making  no  objection  is  binding  on 
his,  whether  he  knew  her  or  not,  a  man  must  know  his  own  property 
or  abide  the  equities  which  others  may  innocently  acquire  by  reason 
thereof,  this  though  probably  might  not  bar  him  of  a  recovery  only 
against  the  vendee  Looney  had  he  a  legal  title. 

We  think  the  instructions  given  contain  no  injurious  and  revers- 
able  error-as  to  appellant,  nor  did  the  refusal  to  instruct  as  asked 
on  his  behalf.    Wherefore,  the  judgment  is  affirmed. 

Holt,  for  appellarU. 

Turner,  Reid  &  Reid,  for  appellee. 
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City  of  Columbus  v.  Ben  E.  Gray. 

^^proyements  of  Wharf — ^Municipal  Coiporations. 

ImprovementB  to  wharf  by  others  than  the  city,  will  enure  to  the 
benefit  of  the  owners  of  the  wharf  privileges. 

Municipal  Corporations — Collection  of  Wharfage. 

A  municipal  corporation  cannot  collect  wharfage  privileges,  for  use  of 
a  wharf,  which  was  built  by  private  parties,  it  being  held  to  enure  to 
the  benefit  of  the  owners  of  the  wharf  privil^es. 

APPEAL  FBOM  HICKMAN  CIRCUIT  COURT. 
April  20,  1869. 

Opinion  of  the  Court  by  Judge  Hardin: 

This  court  decided,  in  its  former  opinion  in  this  case  (2  Bush, 
JflG)  that  the  appellee,  notwithstanding  his  application  for  the 
establishment  of  Kentucky  City,  and  deed  to  the  Mobile  and  Ohio 
Railroad  Company,  was  still  the  owner  of  the  imassessed  privileges 
in  front  of  Kentucky  City,  now  part  of  the  city  of  Columbus.  But 
by  said  decision  the  extent  of  his  rights  of  necessity  against  the 
appellant,  the  city  of  Columbus,  was  made  to  depend  on  inquiry 
into  the  improvements  and  expenditures,  if  any,  made  by  the 
city,  as  contributory  to  the  collection  of  the  funds  in  controversy. 

On  the  return  of  the  cause  it  was  alleged  in  an  amended  petition 
filed  by  the  plaintiffs  that  the  city  had  expended  nothing  in  pre- 
paring or  improving  the  wharf,  but  that  such  improvements  as  were 
made,  were  made  by  either  the  agents  of  the  plaintiffs,  or  Federal 
soldiers,  during  their  occupation  of  Columbus,  and  enured  to  the 
benefit  of  the  plaintiffs. 

The  cause  was  referred  to  a  commissioner,  in  accordance  with 
a  sugegstion  of  this  court  in  its  former  opinion,  and  the  commis- 
sioner, after  taking  the  testimony  of  several  witnesses,  reported 
that  such  improvements  as  were  made  on  said  wharf  prior  to  the 
31st  of  January,  1867,  were  made  by  the  Federal  soldiers  and  by 
others  than  the  city  of  Columbus,  and  that  prior  to  said  31st  day 
of  January,  1867,  no  money  was  ever  expended  by  the  city  in  the 
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erection  of  wharves  and  the  improvement  of  the  locks  of  the  river 
for  the  reception  and  delivery  of  goods,  and  the  landing  of  vessels 
in  Kentucky  City,  and  the  commissioner  further  reported  that 
during  the  five  years  next  preceding  said  date,  the  city  of  Columbus 
had  collected  for  the  use  of  the  privileges  of  said  Kentucky  City 
wharf  $1,622.69. 

The  court  adjudged  that  the  plaintiff  recover  of  the  city  said 
sum  of  $1,622.69. 

And  the  mayor  and  council  of  the  city  of  Columbus  being,  at 
the  plaintiff's  instance,  proceeded  against  for  a  contempt  of  court 
in  violating  the  plaintiff's  injunction,  by  collecting  money  for 
wharf  privileges  after  the  31st  of  January,  1867,  disclosed  by  an 
answer  filed  by  the  mayor  that  the  city  was  indebted  to  the 
plaintiff  for  wharfage  collected  from  the  granting  of  the  injunction 
till  the  1st  of  December,  1867,  in  the  sum  of  $1,204.00,  and  the 
court  ordered  said  sum  also  to  be  paid  over  to  the  plaintiff. 

The  city  of  Columbus  seeks  a  reversal  of  both  of  said  judgments 
on  this  appeal. 

We  perceive  no  available  objection  to  either  judgments  com- 
plained of. 

Although  the  improvements  were  made  on  the  wharf  by  soldiers, 
and  others  than  either  Gray  or  the  city,  yet  they  inured  to  the 
benefit  of  Gray,  and  as  they  cost  the  city  nothing,  it  was  entitled 
to  no  credit  or  allotment  on  that  account.  Nor  does  it  seem  that 
the  court  erred  in  ordering  the  simi  of  $1,204  disclosed  by  the 
mayor's  response  to  be  paid  over  to  Gray.  This  judgment  was 
proper,  not  as  a  punishment  for  contempt,  but  because  the  facts 
disclosed  showed  that  the  appellee  was  entitled  to  the  money. 

Wherefore,  said  judgments  are  a^rmed. 

Lindsay,  Bullock,  for  appellant. 
Bullitt,  Crossland,  Oilbert,  for  appellee. 
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John  Cbitcheb  v,  Alexandeb  &  Bentlet. 

Costt-^nit  to  Settle  Partnership. 

Adjuding  all  costs  against  a  plaintiff,  in  a  suit  for  settlement  of  a 
partnership,  where  he  suooeeds  in  lowing  profits  made,  as  against  a  denial 
by  oo-partners,  is  hM  to  be  an  abuse  of  sound  judicial  discretion. 

APPEAL  FBOM  LOUISVILLE   CHANOEBY   OOUBT. 
April  23,  1869. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

This  suit  by  Crutcher  was  brought  against  Alexander  and 
Bentley  to  settle  the  accounts  between  the  parties  as  partners  in 
a  hog  speculation  for  one  season  only ;  the  plaintiff  alleging  that  a 
large  profit  had  been  made  and  that  defendants  had  done  all  the 
selling  and  collecting,  and  refused  to  pay  him  his  part. 

The  defendants  denied  that  any  profit  had  been  made,  but 
asserted  a  loss,  and  this  was  the  (»nly  issue  save  as  to  a  set-off 
of  $100,  for  money  loaned  the  plaintiff. 

After  a  protracted  litigation  and  three  several  reports  by  the 
commissioner,  it  was  ascertained  that  a  net  profit  of  $31  had  been 
made,  which  the  court  adjudged  and  allowed  Crutcher  a  credit  for 
his  third  on  the  setroff  of  $100,  and  adjudged  against  him  the 
remainder  of  the  sum  claimed  by  defendants,  and  also  adjudged 
against  him  the  entire  costs  of  the  suit,  including  an  allowance 
of  $350.00  to  the  commissioner,  from  which  Crutcher  has  appealed. 

We  think  the  evidence  and  accounts  as  taken  from  the  books,' 
authorized  the  last  report  and  approve  the  judgment  confirming  it, 
but  we  do  not  see  the  justice  or  legality  of  mating  Crutcher  pay 
all  the  costs ;  he  certainly  succeeded  in  shovTing  there  was  a  profit, 
though  small,  which  the  defendants  denied,  and  so  far  as  costs 
grew  out  of  that  litigation  he  should  at  furthest  be  compelled  to 
pay  only  his  pro  rata  portion. 

As  to  the  costs  which  was  occasioned  by  the  set-off,  the  defend- 
ants should  unquestionably  recover,  but  this  does  not  carry  all  the 
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costs,  nor,  indeed,  any  part  on  the  main  litigation  and  issue  of 
profit  or  no  profit. 

By  Section  14,  Chapter  26,  1  Stant,  Revised  Statutes,  289,  in 
"suits  to  settle  partnerships,"  "courts  shall  have  judicial  discretion 
in  decreeing  or  not  decreeing  costs."  To  adjudge  all  the  costs 
against  Crutcher  was  an  abuse  of  sound  judicial  discretion.  We 
think  that  the  legal  costs  of  the  litigation  should  be  divided  accord- 
ing to  the  respective  interest  of  the  parties  in  the  partnership,  and 
this  including  the  costs  of  both  sides  so  far  as  it  was  incurred  to 
settle  the  partnership. 

Judgment  reversed  for  further  proceedings  as  indicated. 

Winiersmithj  Farleighj  for  appellant, 
Harris  &  Hagan,  for  appellees. 


Thomas  Clark  v.  Commonwealth. 

Criminal  Law — ^Ezcnse  for  Committing  Crime  Elsewhere. 

It  can  be  no  excuse  for  a  commission  of  a  crimnial  act  in  this  State, 
by  alleging  that  the  same  thing  had  been  done  in  another  State. 

Same — ^Property  Found  in  Poasesaion  of  Accused. 

When  property  has  been  stolen  in  this  State,  and  found  in  the  possession 
of  the  accused  in  another  State,  the  court  may  look  into  the  legal 
relation  he  sustains  to  it,  and  if  this  be  a  guilty  possession,  it  is  evidence 
that  he  was  the  guilty  taker. 

Indictment. 

'  An  indictment  charging  defendant  with  stealing  ''one  horse,  the  personal 

property  of  Charles  A.  Haskins,  worth  $100.00,"  is  held  good  to  protect 
defendant  against  any  subsequent  action,  by  reason  of  a  too  general 
description. 

Instmctions. 

In  a  prosecution  for  stealing  a  hor.9e  in  Kentucky  and  removing  it 
to  Ohio,  the  following  instruction  was  properly  refused:  "That  possession 
of  stolen  property  in  Ohio  is  no  evidence  of  a  crime  having  been  committed 
in  Kentucky  and  such  possession  cannot  be  presumed  as  a  guilty  possession 
against  a  party  indicted  in  Kentucky." 
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.Opinkm  of  the  Court. 
APPEAI.  FBOM  KEXTOX   CIKCUIT  COUKT. 

April  21,  1809. 
Opixjox  of  the  Court  by  Judge  Williams: 

Appellant  having  been  convicted  of  stealing  the  horse  of  Charles 
A.  Ilaskins,  worth  $100,  from  his  pasture  in  Kenton  county,  in 
this  State,  and  sentenced  to  four  year's  labor  in  the  State  peniten- 
tiary, he  seeks  a  reversal. 

The  evidence  established  that  the  horse  was  taken  from  Haskins' 
pasture  some  seven  miles  from  Covington,  between  Saturday  night 
and  Monday  morning,  in  September,  1867,  that  on  the  following 
Thursday  he  found  the  horse  in  the  sale  stable  of  Thompson,  on 
Fifth  street,  in  Cincinnati,  Ohio;  that  Clark  brought  the  horse 
there  up  an  alley  and  offered  him  for  $120 — represented  his  name 
as  Thomas  Boyd  and  that  he  lived  with  his  mother  in  Ohio,  just 
back  of  Cincinnati,  and  had  brought  the  horse  from  the  farm; 
not  getting  his  price  he  returned  through  the  same  alley  and  sold 
the  horse  for  $50  to  Xulty;  that  he  lived  in  Covington,  and  had 
for  many  years,  and  had  a  family  residing  there.  On  the  trial  he 
introduced  no  evidence  to  account  for  the  possession  of  the  horse. 

Exceptions  were  taken  to  the  first  and  second  instructions  given 
at  the  instance  of  the  Commonwealth's  attorney  and  to  the  refusal 
to  give  instruction  No.  2  for  defendant. 

Instruction  No.  1  for  the  State  directed  the  jury  that  if  they 
believed  from  the  evidence  that  the  defendant,  Thomas  Clark, 
before  the  16th  day  of  April,  1868,  in  Kenton  county,  wrongfully 
took,  stole  and  carried  away  the  horse  in  the  indictment  mentioned, 
the  property  of  Charles  A.  Haskins,  etc.,  they  should  find  him 
guilty,  etc. 

No.  2  informed  them  that  the  possession  of  property  recently 
after  it  has  been  stolen  is  presumed  by  law  to  be  a  guilty  posesssion, 
but  which  might  be  rebutted  by  showing  that  the  possession  was 
consistent  with  the  innocence  of  the  possessor. 

No.  2  rejected  asked  the  court  to  say  to  the  jury  "that  posses- 
sion of  stolen  property  in  Ohio  is  no  evidence  of  a  crime  having 
been  committed  in  Kentucky  and  such  possession  cannot  be  pre- 
sumed as  a  guilty  possession  against  a  party  indicted  in  Kentucky." 
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The  horse  was  feloniously  taken  in  Kenton  county;  some  one, 
therefore,  perpetrated  a  crime  against  our  laws ;  a  felony  was  com- 
mitted in  Kentucky ;  this  violation  of  Kentucky's  law  is  made  out 
without  any  reference  to  the  possession  of  the  accused  in  Ohio. 

Where  the  original  taking  was  in  another  State,  as  was  said  by 
this  court  in  Ferrell  and  Ballard  vs.  Commonwealth,  1  Duvall  157 
quoting  Bish.  Crim.  Law,  section  596,  "always  where  a  man  has 
property  in  this  State,  we  may  look  into  the  legal  relation  he 
sustains  to  it,  if  he  has  stolen  it  in  another  State."  So  when  prop- 
erty has  been  stolen  in  this  State  and  is  found  in  the  possession 
of  the  accused  in  another  State,  we  may  look  into  the  legal  rela- 
tion he  sustains  to  it,  and  if  this  be  a  guilty  possession  it  is  evi- 
dence that  he  was  the  guilty  taker,  and  especially  so  when  he  gives 
a  false  name,  a  false  account  of  his  residence  and  possession,  and 
the  taking  but  a  few  miles  from  the  pkce  of  possession  and  sells 
the  property  at  half  its  value. 

All  this  is  but  evidence  to  identify  the  perpetrator  of  the  crime 
in  Kentucky,  not  to  make  out  the  crime;  his  residence,  his  con- 
tiguity to  the  place  whence  the  taking,  his  recent  possession,  his 
conduct  connected  with  the  possession  relieves  the  case  of  any 
doubt  as  to  who  that  perpetrator  was.  . 

It  is  certain  he  offended  the  laws  of  Kentucky;  he  may  have 
violated  also  the  majesty  of  Ohio,  but  as  said  by  Bishop's  Crim. 
Law,  section  595,  and  approved  by  this  court  in  1  Dvvall  151,  our 
courts  cannot  punish  offenses  against  foreign  governments;  nor, 
therefore,  take  cognizance  of  such  offenses.  Xeither,  on  the  other 
hand,  can  a  man  be  heard  to  excuse  himself  for  a  criminal  act 
here  by  alleging  that  he  did  the  same  thing  elsewhere.  And  thus 
we  conclude,  that  a  man  can  neither  be  punished  nor  escape  pun- 
ishment for  larceny  here,  by  reason  of  his  having  committed  it  in 
another  State. 

There  was  no  error  in  either  giving  or  rejecting  instructions. 

The  indictment  charges  him  with  stealing  "one  horse,  the  per- 
sonal property  of  Charles  A.  Haskins,"  without  further  description 
of  the  horse.  He  neither  demurred,  moved  to  set  aside,  nor  to 
quash  the  indictment,  but  plead  to  it  not  guilty ;  nor  was  any  defect 
in  the  indictment  made  a  cause  for  a  new  trial,  but  it  is  now 
insisted  that  the  description  of  the  property  is  too  general  for 
a  judgment  to  stand  upon  the  indictment.  By  section  129,  Crimi- 
nal Code,  it  is  enacted  that  "no  indictment  is  insuflScient,  nor  can 
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the  trial,  judgment  or  other  proceedings  thereon  be  affected  by 
any  defect  which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  on  the  merits." 

Had  this  been  assigned  as  a  cause  for  setting  aside  the  judgment 
it  is  hard  to  perceive  how  the  substantial  rights  of  the  defendant 
could  be  prejudiced.  The  description  is  a  horse,  the  property  of 
Haskins,  worth  $100,  and  will  bar  any  future  indictment  for  taking 
a  horse  from  Haskins  previous  to  said  indictment,  whether  the 
horse  was  bay,  brown  or  sorrel,  could  be  of  no  material  consequence 
to  protect  defendant's  rights ;  nor  was  it  essential  to  his  rights  to 
designate  whether  it  was  mare  or  gelding,  for  this  indictment  wiU 
protect  him  against  a  charge  of  taking  either  from  Haskins  before 
its  finding,  as  it  is  declared  in  section  12,  chapter  21,  1  Stant 
Rev.  Stat  261,  that  "a  word  importing  the  masculine  gender  only, 
may  extend  and  be  applied  to  females  as  well  as  males." 

Wherefore,  the  judgment  is  affirmed. 


Fisks,  for  appellant 

Attorney  General,  for  appellee. 


Fred  Schue  et  al  v.  Susan  M.  Schue. 

Fraudulent  Conveyance — Court  of  Equity  WiU  Not  Aid. 

Property  conveyed  or  transferred  by  a  iliutual  arrangement  of  parties, 
for  the  purpose  of  defrauding  the  creditors  of  the  real  owner,  cannot  be 
recovered,  by  the  aid  of  a  court  of  equity,  from  either  party  by  the  other. 

Deecent  and  Distribution— Legatee's  Suit  for  Recovery  of  Property  Fraudu- 
lently Transferred. 

A  distributee,  suing  for  the  recovery  of  property  transferred  by  the 
deceased  under  a  fraudulent  agreement  with  the  defendant,  cannot  occupy 
a  more  favorable  position  in  respect  to  the  fraudulent  transaction,  than 
the  deceased  himself. 

APPEAL  FEOM   LOUISVILLE   CHANCEBY   COUET. 
January  26,   1869. 
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Opinion  of  the  Coubt  by  Judge  Habdin: 

Whether  or  not  the  chancellor  erred  in  sustaining  the  demurrer 
of  the  plaintiff  to  the  defendant's  answer  is  the  only  question  to  be 
determined  on  this  appeal. 

The  answer  alleges  in  substance  that  the  property  for  which,  or 
its  proceeds,  the  action  was  brought,  was  conveyed  by  the  defendant 
and  his  wife  by  deed  to  John  Schur  with  the  fraudulent  purpose 
and  intent  to  cheat  and  delay  the  creditors  of  the  defendants,  and 
that  John  Schur  acquiesced  therein,  and  participated  in  the  fraud, 
and  that  although  the  deed  was  recorded,  it  was  without  considera- 
tion, and  John  Schur  never  acquired  the  possession  of  any  of  the 
property  which  remained,  as  it  was  before,  in  the  possession  of 
the  defendant. 

The  principle  is  too  well  settled  to  require  argument  or  the 
citation  of  authority,  that  where,  as  it  alleged  by  the  answer  in 
this  case,  property  is  conveyed  or  transferred  by  mutual  arrange- 
ment of  the  parties,  for  the  purpose  of  defrauding  the  creditors  of 
the  real  owner,  a  court  of  equity  will  not  lend  its  aid  to  enable 
either  party  to  recover  from  the  other  the  property  or  its  proceeds, 
but  will  leave  them  to  abide  the  consequences  of  their  own  fraud 
on  the  rights  of  others. 

As  the  chancellor  would  not  have  relieved  the  appellant  if  he 
had  parted  with  the  possession  of  the  property  under  the  fraudulent 
arrangement,  neither  should  the  court  have  aided  John  Schur  to 
recover  the  possession  of  the  property  or  its  proceeds,  if  the  facts 
were  as  alleged  in  the  answer  and  admitted  by  the  demurrer ;  and 
we  do  not  perceive  how  the  appellee,  suing  as  a  distributee  of  John 
Schur,  can  occupy  a  more  favorable  attitude,  than  he  did  himself, 
in  respect  to  the  consequences  of  his  participation  in  the  fraudu- 
lent transaction  on  which  the  plaintiffs  claim  was  founded. 

It  seems  to  this  court,  therefore,  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  answer  of  the  defendants,  and  in  rendering 
the  judgment  against  them. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Coke  &  Arbegastj  for  appellants. 

Bullitt,  for  appellee. 
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John  Bkown  v.  E.  H.  Farnler. 

Pleading — ^Burden  of  Proof — ^Avoidance. 

A  defendant  sought  to  avoid  a  bond,  on  the  grounds  that  the  plaintiff 
procured  his  signature,  to  the  power  of  attorney,  by  deceiving  him  as 
to  its  nature  and  object.  Held,  that  this  issue  devolved  oli  the  defendant 
the  burden  of  proving  the  facts  thus  alleged. 

APPEAL    FROM   LOUISVILLE   CHANCERY    COURT. 
January  16,  1869. 

Opinion  of  the  Court  by  Judge  .Hardin  : 

The  defense  of  the  appellant  admits  that  E.  M.  Farnler  signed 
the  name  of  the  appellant  to  his  bond  as  guardian  of  his  infant 
son  under  a  paper  purporting  to  be  a  power  of  attorney  authorizing 
him  to  do  so,  which  was  attested  and  proved  by  the  witness  Ruffner, 
but  the  appellant  sought  to  avoid  the  bond  on  the  alleged  ground 
that  Farnler  fraudulently  procured  his  signature  to  the  power  of 
attorney  by  deceiving  him  as  to  the  nature  of  the  paper  and  its 
object,  and  effect,  when  it  was  signed.  This  issue  devolved  on  the 
defendant  the  burden  of  proving  the  facts  alleged  in  avoidance 
of  the  bond. 

It  seems  to  us  that  the  testimony  of  Ruffner  and  others  tending 
to  sustain  the  defense  is  neutralized  by  that  of  Farnler,  cor- 
roborated as  he  is  in  a  great  measure  by  Slayed  and  that  the 
judgment  of  the  chancellor  was  authorized. 

Speed,  Pirtle  &  Caruth,  Riley,  for  appellant. 
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Ann  a.  Austin  v.  J.  F.  Bullitt. 

Pleadings — FaUure  to  Dispose  of  Demurrer  Regarded  as  Oyer-ruled. 

Where  no  formal  disposition  of  demurrer  appears  to  have  been  made  by 
the  court  below,  it  \vill  be  regarded,  by  the  Appellate  Court,  as  over- 
ruled, and  party  complaining  can  avail  himself  of  that  fact,  on  appeal. 

Amended  Petition,  Construed  in  Connection  with  Original — ^Demurrer. 

Where  the  subject  matter  of  an  amended  petition  is  connected  with  the 
transaction,  out  of  which  the  original  cause  of  action  grew,  on  general 
demurrer  it  will  be  construed  with  the  original  petition. 

Pleading — Parties — ^Demurrer. 

And  amended  petition,  bringing  in  other  parties,  which  was  consolidated 
with  the  original  cause  of  action,  is  held  to  supply  the  defects  thus 
demurred  to  in  the  original  petition. 

Attorney  and  Client — Presumption  of  Employment. 

Asquiescenoe  by  a  party,  for  ten  years,  in  payments  made  to  an 
attorney  for  her,  is  presumption  of  employment  of  the  attorney  to  make 
such  collections. 

Interest — Rate  of  Payment. 

If  interest  is  charged  and  paid  on  a  deb't  at  the  rate  of  ten  per  centum, 
per  annum,  it  is  unquestionably  right  to  allow  interest  at  this  rate  on 
payments  made. 


APPEAL   FBOM   LOUISVILLE   CHANCERY   COURT. 
January  19,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  first  objection  made  by  appellant  to  the  proceedings  and 
judgment  is  that  her  demurrer  to  the  amended  petition  has  not 
been  disposed  of.  As  no  formal  disposition  of  it  appears  to  have 
been  made  by  the  court  below,  it  will  be  regarded  by  this  court 
as  having  been  over-ruled;  so  that  if  the  demurrer  should  have 
been  sustained,  the  appellant  can  avail  herself  of  the  error  just 
as  if  it  had  been  formally  overruled. 

The  original  action  was  brought  by  appellee,  Bullitt,  to  obtain 
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a  credit  for  two  hundred  dollars  claimed  by  him  to  have  been  paid 
to  the  personal  representative  of  W.  D.  Eeid,  deceased,  on  a  debt 
which  he  owed  appellant,  and  while  that  action  was  pending,  he 
amended  his  petition,  and  alleged  that  the  debt  of  appellant  was 
over-paid,  and  sought  by  an  amended  petition  to  reclaim  the  excess 
of  payments  made  by  him. 

To  that  amendment  a  demurrer  was  filed,  and  it  is  insisted  it 
should  have  been  sustained. 

The  subject  matter  of  this  amended  petition  was  connected  with 
the  transaction  out  of  which  the  original  cau^e  of  action  grew. 
They  both  related  to  the  same  indebtedness ;  and  a  separate  suit  for 
each  cause  of  action  would  have  been  to  say  the  least  of  it  unnec- 
essarily multiplying  litigation,  and  must  have  resulted  in  a  con- 
solidation of  both  into  one.  Consequently,  the  general  demurrer 
should  have  been  over-ruled. 

It  is  next  objected  to  the  judgment  that  appellee  was  allowed 
credit  for  payments  made  to  Hinkle  as  the  attorney  of  appellant. 
Other  facts  besides  the  express  acknowledgements  of  appellant  to 
that  effect,  conduce  strongly  to  the  conclusion  that  Hinkle  was  the 
attorney  employed  by  her  to  collect  this  debt.  Such  as  the  endorse- 
ment of  checks  given  by  appellee  payable  to  her  and  by  her 
endorsed  to  Hinkle.  Her  frequent  searches  after,  and  inquiries 
for,  him,  and  her  acquiescence  for  nearly  ten  years  in  payments 
made  to  him,  of  which  she  cannot  reasonably  be  presumed  to  have 
been  ignorant.  But  appellee  in  his  amended  petition  avers  that 
by  an  agreement  in  writing  he  promised  to  pay  appellant  on 
the  unpaid  balances  of  his  indebtedness  to  her,  interest  at  the 
rate  of  ten  per  centum  per  annum,  and  that  he  did  pay  her  irrterest 
at  that  rate,  which  she  is  willing  she  may  retain,  unless  she  can 
succeed  in  her  effort  to  repudiate  the  action  of  Hinkle  as  her 
agent — and  in  that  event  he  insists  that  he  shall  be  credited  by 
the  usury  paid  to  her.  If  then  she  succeeds  in  her  effort  to  reject 
the  payments  made  through  Hinkle,  and  the  excess  over  six  per 
cent,  paid  her  by  appellee  should  be  reclaimed,  to  which  he  would 
seem  to  be  entitled,  the  balance  appears  to  be  in  his  favor. 

The  next  and  last  objection  which  will  be  consdiered  relates  to 
the  mode  of  calculating  interest  on  the  payments.  If  interest  is 
charged,  and  paid  on  the  debts  at  the  rate  of  ten  per  centum  per 
annum,  it  is  unquestionably  right  to  allow  interest  on  payments  at 
the  same  rate.     But  it  is  contended  that  the  mode  of  making  up 
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the  interest  account  adopted  by  the  master  is  in  contravention  of 
the  statute,  and  the  judgment  based  on  the  master's  report  is 
erroneous.  It  might  be  a  sufficient  answer  to  that  objection  that 
the  rate  of  interest  paid  is  unauthorized  by  law. 

But  the  legal  mode  of  computing  interest  is  to  calculate  the 
interest  on  the  debt  up  to  the  date  of  the  payment;  then  if  the 
payment  exceeds  the  interest^  it  is  to  be  applied  first  to  the  extin- 
guishment of  the  interest  and  the  residue  is  to  go  as  a  payment  of 
the  principal.  But  if  the  payment  is  not  sufficient  to  pay  the 
interest,  then  interest  is  calculated  on  the  payments  from  their 
respective  dates,  and  interest  on  the  debt  till  the  final  settlement, 
and  the  aggregate  of  the  one  taken  from  the  aggregate  of  the 
other.    This  is  done  to  avoid  compounding  the  interest  accrued. 

The  payment  of  interest  at  the  rate  charged  was  the  voluntary 
fulfillment  of  an  agreement  of  appellee,  which  he  could  not  have 
been  compelled  to  carry  out;  it  does  not  appear,  however,  that 
there  was  any  agreement  as  to  the  mode  of  calculating  the  interest, 
and  as  the  mode  adopted  by  the  master  appears  to  be  entirely  just, 
giving  to  neither  party  any  advantage,  the  judgment  should  not 
be  disturbed  on  that  account 

Wherefore,  as  no  available  error  has  been  pointed  out,  and  none 
has  been  discovered,  the  judgment  is  afjfirmed.  ' 


Brown,  for  appellant. 
Bullitt,  for  appellee. 
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J.  B.  Ebwin's  Exob.  v.  p.  C.  Bedfoed^  Guaed. 

Fiduciary  Relations— Release  of  an  Implied  Warranty. 

A  release  by  a  guardian,  to  a  special  receiver,  of  an  implied  warranty, 
of  title  to  notes,  made  to  and  in  the  name  of  the  receiver,  is  not  a 
release  of  his  liability  for  moneys  coming  into  his  hands,  and  improvi- 
dently  loaned,  nor  his  fiducial  acts.  ^ 

Discharge — ^Xrust— Receiyer  Appointed  to  Handle  Funds  of  Minors. 

A  receiver,  appointed  by  the  court  to  loan  funds  of  minors,  who  makes 
his  report,  showing  the  amount  loaned,  but  does  not  turn  over  to  the 
guardian  the  securities,  though  they  be  then  in  suit,  and  who  is  then 
discharged,  is  held  not  to  be  released  from  his  liability  incurred  to  the 
minors  because  of  a  mismanagement  of  the  trust,  but  is  only  a  discharge 
to  act  subsequently  as  receiver. 

Trusts— Duty  of  Trustee. 

It  id  the  duty  of  a  trustee,  handling  the  property  of  minors,  to  prosecute 
their  interests  fully  and  not  to  make  the  trust  secondary  to  his  own 
personal  interest,  where  he  holds  securities  for  both,  against  the  same 
debtor. 


APPEAL   FEOM    MOXTGOMERY    CIRCUIT    COURT. 
March  1,   1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  testator,  Erwin,  having  been  administrator  of  Peter  Fitz- 
patric  and  having  realized  the  assets,  procured  himself  to  be 
appointed  receiver  by  order  of  the  Montgomery  circuit  court  to 
loan  out  the  funds  to  make  them  productive. 

He  loaned  to  E.  G.  O'Kear  $1,060,  and  took  his  note  at  one  year, 
with  the  name  of  his  father,  J.  C.  O'Rear,  appearing  as  his  security. 
The  evidence  indicates  that  he  loaned  this  fund  at  six  per  cent 
interest; he  made  O'Rear  pay  him  a  good  fee  for  so  doing,  and  that 
whilst  he  required  O'Rear  to  bring  his  father  into  his  presence  and 
sign  the  note  for  money  which  he  loaned  of  his  own,  he  trusted 
him  to  take  this  note  away  and  afterwards  return  with  J.   C. 
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O'Rear's  name  appearing  to  it,  and  this,  too,  after  E.  G.  O'Rear 
had  proposed  to  sign  his  father's  name  as  security. 

After  the  debt  became  due  and  E.  G.  O'Rear  was  known  to  be 
in  laboring  circumstances  and  which  future  developments  mani- 
fested was  then  insolvent,  Erwin  brought  suit  and  had  the  writs 
executed  in  time  to  take  judgment  at  the  February  term,  1859,  of 
the  circuit  court.  He  then  being  informed  by  the  sheriff,  who 
executed  the  writ,  that  J.  C.  O'Rear  said  he  had  neither  signed 
nor  authorized  his  name  to  be  signed  to  the  note,  hut  supposed 
he  would  have  to  pay  it. 

Instead,  however,  of  taking  judgment  by  default  on  said  note, 
as  there  was  no  defense  put  in  by  either  of  the  obligors,  he  on  the 
second  day  of  the  term  reported  his  acting  as  receiver  and  specify- 
ing the  obligations  for  which  he  had  loaned  the  assets,  designating 
this  one  as  then  in  suit,  and  caused  the  report  to  be  confirmed  and 
he  discharged,  and  though  the  note  was  payable  to  himself  as 
receiver  and  the  suit  brought  in  his  name  as  such,  he  neither  asked 
judgment  nor  notified  the  then  guardian  of  Fitzpatric's  minor 
children  of  this  suit,  but  at  the  same  time  took  several  judgments 
against  E.  G.  O'Rear  and  his  securities  for  money  which  he  had 
personally  loaned  him  and  made  all  these  judgments.  And  at  the 
following  July  term  of  the  chancery  court,  a  judgment  was  ren- 
dered against  O'Rear  in  favor  of  Erwin's  mother-in-law,  which 
Erwin  managed  and  collected;  all  the  judgments  rendered  at  the 
February  term,  1859,  against  O'Rear  were  made. 

The  suit  by  some  means  was  filed  away  and  not  discovered  by 
the  then  guardian  Greenwade,  but  several  years  afterwards,  when 
Bedford,  who  brought  this  suit,  became  guardian,  with  his  counsel, 
he  searched  for  it  and  found  it  thus  filed  away,  then  brought  suit 
against  E.  G.  and  J.  C.  O'Rear.  The  latter  put  in  a  plea  of  non 
est  factum,  and  succeeded  upon  this  issue. 

In  this  trial,  Erwin  having  made  Bedford  believe  he  could  estab- 
lish J.  C.  O'Rear's  liability,  and  he  having  previously  assigned 
said  note  without  recourse  to  Bedford,  and  the  court  deciding  that 
such  assignment  imported  a  guaranty  of  legal  liability  of  the  pur- 
ported obligors,  and  therefore  rendered  him  incompetent. 

Bedford  gave  a  special  release  on  this  implied  warranty,  but  as 
to  nothing  else,  when,  notwithstanding  Erwin's  testimony  J.  0. 
O'Rear  succeeded,  after  all  which,  Bedford  brought  this  suit 
against  Erwin's  executors,  he  having  in  the  meantime  died,  to  fix 
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a  liability  on  his  estate,  and  the  jury  finding  and  the  court  ren- 
dering judgment  thereon,  the  exeentor  seeks  a  reversaL 

Oreenwade,  the  then  guardian,  was  no  party  to  the  report  and 
settlement  made  by  Erwin,  as  receiver,  with  the  circuit  court,  it 
could  therefore  be  but  prima  facie  evidence  at  best,  nor  did  the 
discharge  then  entered  have  the  legal  effect  to  discharge  him  from 
future  duty  to  act  as  such  receiver,  not,  however,  from  duty  to 
husband  and  hand  over  to  the  guardian  the  assets  then  in  his 
hands.  He  was  not  released  from  the  duty  of  taking  judgment  on 
said  suit,  and  could  only  have  released  himself  from  tiiis  by  hand- 
ing it  over  to  the  guardian  and  giving  him  control  of  it,  and  as  it 
was  manifest  E.  G.  O'Bear  was  then  on  the  eve  of  insolvency  and 
Erwin  in  making  debts  due  himself,  courts  should  not  be  hasty  in 
adjuding  him  released  by  such  an  ex  parte  report,  especially  as 
he  had  not  in  the  first  instance  manifested  the  same  prudence  in 
seeing  that  J.  C.  O'Bear  signed  this  note  as  he  did  when  he  loaned 
his  own  funds. 

The  release  by  Bedford  to  Erwin  was  special  and  only  affected 
his  implied  warranty  on  the  assignment  and  was  no  release  of 
other  liabilities  for  sued  money  and  his  fiducial  acts. 

We  are  satisfied  that  the  judgment  was  legally  and  morally  right 
and  that  there  was  no  error  in  the  instructions  to  appellants 
prejudice. 

Wherefore,  it  is  affirmed. 


N.  P.  Reid,  for  appellant. 

Turner,  Comelison,  Reid  &  Reid,  for  appellee. 
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W.  H.  Campbell  v.  Thomas  Campbell. 

Descent  and  Dietribution— Binding  Election  to  Hold  Property  by  Devise. 

The  mere  retention  of  personalty,  in  the  possession  of  the  testator, 
and  devisee,  at  his  death,  is  not  so  significant  of  an  election  to  hold  it 
under  a  will  as  the  acceptance  of  an  ordinary  legacy  delivered  to  the 
devisee  by  the  executor  would  have  been. 

Same — ^InstnictionB. 

Facts  as  to  a  binding  election  to  hold  property,  under  a  will,  not  being 
a  necessary  deduction  of  law,  but  a  deduction  of  fact,  it  should,  by  proper 
instructi6ns,  be  left  to  the  consideration  of  the  jury. 

Descent  and  Distribution— Right  of  Devisee  as  Heir->EstoppeL 

Though  a  plaintiff  be  held  not  allowed  to  recover  property  as  devisee 
of  a  remainder  interest,  he  would  not  be  estopped  to  set  up  his  right 
thereafter  as  an  heir  to  the  estate. 

Same— Limitation  of  Actions. 

Whether  a  devisee  hold»  property  under  or  against  a  will,  the  one  with 
a  contingent  remainder,  as  no  cause  of  action  would  accrue,  until  the 
demise  of  the  devisee,  the  remainderman  or  heir,  would  not  be  barred 
in  his  right  by  limitation,  except  to  run  from  the  death  of  said  devisee. 

Maintenance— Lien. 

Though  a  contract  for  maintenance,  be  repudiated  by  other  heirs  of  a 
devisee,  under  the  Statute  of  Frauds,  this  will  not  operate  to  destroy  the 
right  of  recovery  therefor  as  against  the  estate.  This  would  create  a 
prior  lien  on  the  property. 

APPEAL   FEOM   WASHINGTON    CIRCUIT    COURT. 
March  1,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

Although  Sarah  O,  Campbell  and  her  son,  George  Campbell, 
held  the  equitable  title  to  the  land  afterwards  devised  to  her  by  her 
second  husband,  Andrew  Gwinn,  for  life,  remainder  to  some 
other  of  her  children  by  her  first  husband,  Campbell,  and 
Gwinn's  devise  therefore  passed  no  title  prose,  yet,  as  he  be- 
queathed to  her  his  own  personal  property  also,  her  acceptance 
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of  that  bequest  and  appropriation  of  that  property  to  her  own 
use  might  amount  to  an  election  to  hold  the  land  under  the  will 
and  estop  her  from  asserting  her  own  independent  right  to  it 
And,  if  nothing  else  appeared,  her  use  of  that  personalty,  and 
her  non-renunciation  of  the  will,  though  she  survived  the  tes- 
tator 27  years,  would  conclusively  establish  such  election  and 
estoppel.  But  her  condition  might  allow  the  presumption  that 
she  was  unacquainted  with  the  legal  rule  that  denied  her  right 
to  hold  under  the  will  and  against  it;  and  her  mere  retention 
of  the  personalty,  in  the  possession  of  the  testator  and  herself 
at  his  death,  is  not  so  significant  of  an  election  to  hold  it  under 
the  will  as  the  acceptance  of  an  ordinary  legacy  delivered  to  her 
be  the  executor  would  have  been.  And  her  acceptance  of  a 
conveyance  of  the  legal  title  two  months  after  the  testator's 
death  made  to  herself  and  son,  George,  by  her  brother,  under 
whom  they  had  held  the  equity,  and  her  conveyance  to  the 
appellant  and  his  re-conveyance  to  her  of  the  absolute  title,  and 
her  contract  in  1847  with  the  appellee  Thomas  Campbell  that 
he  should  have  the  like  title  after  her  death,  in  consideration 
of  his  maintaining  her,  as  he  did,  during  her  life,  which  was 
nearly  fifteen  years  afterwards —  all  conduce  to  a  counter  pre- 
sumption that  she  had  never  understandingly  elected  to  waive 
her  title  imder  her  brother's  deed,  and  rather  indicate  that  the 
appellant  is  estopped  from  claiming  that  she  had  so  elected. 
Moreover,  the  conflicting  testimony  as  to  her  intention,  leaves  it 
doubtful  whether  she  did  not  claim  to  hold  the  land  under  the 
deed,  and  not  under  the  will. 

From  these  general  facts  her  binding  election  to  hold  under 
the  Avill  alone  is  not  a  necessary  deduction  of  law,  but,  as  a 
deduction  of  fact,  should  by  proper  instructions,  have  been  left 
to  the  consideration  of  the  jury.  And,  therefore,  however  the 
law  and  the  facts  may  preponderate,,  the  circuit  court  did  not 
err  on  refusing  to  give  the  appellant's  second  instruction  per- 
emptorily announcing,  as  a  deduction  of  law,  an  election  to  hold 
under  the  will. 

In  the  case  of  Clay  &  Craig  v.  Hart,  7th  Dana,  p.  6,  the 
court  made  that  deduction  from  slighter  facts  than  those  on  our 
side  in  this  case;  but,  in  that  case,  there  were  no  countervailing 
facts,  as  in  this  case. 

According  to  the  clue  thus  given,  there  is  no  essential  error 
in  giving  or  refusing  instructions  in  this  case. 
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But,  if  the  appellant  could  not  recover  as  devisee  on 
remainder,  he  has  an  available  right  as  one  of  his  mother's  heirs. 

There  being  no  written  memorial  of  the  contract  under  which 
the  appellee  Thomas  Campbell  claims  the  land,  he  cannot 
enforce  that  contract.  But,  if  the  appellant  or  other  claimant 
will  rely  on  the  Statute  of  Frauds  and  repudiate  that  contract 
for  the  land,  Thomas  may  be  entitled  to  compensation  for  the 
maintenance  of  their  mother,  and  to  a  lien  on  the  land  for 
security.  Whether  his  mother  held  under  or  against  the  will  no 
cause  of  action  accrued  to  the  appellant  until  her  death,  and 
consequently  this  suit  is  not  barred  by  time.  The  entire  case 
ought  to  have  been  transferred  to  the  equity  docket,  and  the 
circuit  court  erred  in  refusing  to  order  the  transfer  on  Thomas' 
application. 

And,  as  the  appellant  has  an  available  title  as  heir,  even  the 
to  the  consideration  of  the  jury.  And,  therefore,  however  the 
jury  was  right  in  deciding  that  he  has  none  as  devisee,  the  ver- 
dict against  him  was  unauthorized,  and  the  circuit  court  con- 
sequently erred  in  over-ruling  his  motion  for  a  new  trial. 

Where,  the  judgment  is  reversed  and  the  cause  remanded  with 
instruction  to  grant  a  new  trial,  and  transfer  the  case  to  the 
equity  docket  for  further  preparation  and  decree  as  to  all  the 
questions  and  interests  involved  in  this  litigation. 

Brown,  for  appellant. 

Hays,  for  appellee. 
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A.   P.   Cox^s  ExoB.  V.  Philip  Swigeet. 

Commissioner's  Deed — ^Approval  by  Order  of  Court — ^Evidence. 

An  order  of  court,  showing  that  a  deed  was  examined  and  approved, 
though  not  endorsed  thereon,  must  be  taken  as  a  substantial  compliance 
with  the  statute,  and  it  is  the  highest  evidence  thereof,  as  the  endorse- 
ment is  merely  directory  and  would  be  insufficient  without  the  order 
of  court.  . 

Confirmation  of  Sale — Failure  to  Except — Commissioner's  Report. 

Where  the  record  fails  to  show  that  the  confirmation  of  a  sale,  made 
on  the  same  day  the  report  was  filed  by  the  commissioner,  was  done  at 
the  request  of  the  purchaser,  held  that  the  mortgagor,  for  whose  accommo- 
dation the  sale  had  previously  been  delayed,  by  his  failure  to  except  to 
the  report,  is  estopped  to  complain  of  the  confirmation  at  a  later  date. 

Lapse  of  Time — ^Presumptifon  of  Payment — Recitals  of  Deed. 

Lapse  of  time,  and  the  recitals  in  a  commif»sioner's  deed,  held  conclusive 
of  payment  of  purchase  price  of  land  sold  by  the  commissioner. 

APPEAL    FROM    FBANKLIN    CIRCUIT    COURT. 
January  13,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  Franklin  circuit  court  had  complete  jurisdiction  of  the 
whole  subject  matter  involved  in  the  suit  in  chancery,  of 
Pickett's  heirs  against  Cox,  and  after  the  decree  had  been  ren- 
dered for  a  sale  of  the  estate  mortgaged  to  satisfy  the  subsisting 
debt  intended  to  be  secured  thereby.  Cox  was  certainly  legally 
competent  to  agree  with  the  counsel  for  the  complainants  in 
said  action,  that  more  property  might  be  embraced  in  the  decree 
of  foreclosure  and  sale,  than  was  included  in  the  mortgage,  and 
there  is  nothing  in  the  record  to  show  that  the  actors,  in  having 
the  supplemental  decree  entered,  were  induced  to  do  so,  by  any 
improper,  or  illegal  motives.  The  attorney  for  the  complain- 
ants in  the  action,  certainly  was  not  censjirable  for  consenting 
to  it,  whereby  his  client's  debt  was  made  the  more  secure,  and 
no  motive  is  shown  to  have  prompted  Cox,  other  than  a  laudable 
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desire  to  fully  indemnify  these  creditors.  But  even  if  a  dif- 
ferent, and  more  unworthy  motive  prompted  Cox,  as  is  alleged 
in  the  pleadings  of  appellant,  Swigert,  was  no  party  to  the 
transaction.  He  was  not  a  party  to  the  suit,  and  it  is  not  shown 
that  he  knew  when  he  purchased  at  the  sale  of  the  master,  that 
the  mill  property,  and  the  house  and  lot,  were  not  embraced  in 
the  mortgage,  or  that  the  sale  thereof  was  made  under  the  sup- 
plemental consent  decree.  He,  therefore,  stands  upon  this  rec- 
ord as  an  innocent  purchaser  of  the  property,  wholly  unconnected 
with  the  suit,  and  a  non-participant  in  any  transaction  touching 
the  same  before  the  sale,  when  he  became  the  purchaser  at  a  price 
greater  than  any  other  person  was  willing  to  pay. 

But  objections  are  made  to  the  sale;  because  it  was  confirmed 
on  the  same  day  on  which  the  report  thereof  was  made  to  the  court 
by  the  master;  it  is  neither  alleged  nor  proved  that  Cox  was  not 
aware  of  the  time  of  the  presentation  of  the  report,  the  sale  had 
been  fixed  to  come  off  on  several  days  before  it  was  consummated, 
and  had  been  postponed,  as  the  reports  of  the  commissioner  show, 
by  direction  of  the  attorney  for  the  complainants  at  the  request^ 
and  for  the  accommodation  of  Cox,  as  must  be  presumed.  He 
was  vitally  interested  in  the  whole  business,  and  doubtless  knew 
when  the  report  was  made,  and  confirmed.  The  record  does  not 
show  that  the  confirmation  was  made  on  the  motion  of  Swigert, 
and  Cox  had  counsel  who  should  have  been  in  court  if  he  intended 
to  except  to  the  report,  and  it  was  his  duty  then  to  object  to  the 
confirmation,  and  either  have  excepted,  or  asked  time  to  put  in  his 
exceptions  to  the  report — which  he  failed  to  do;  neither  Cox,  if 
alive,  nor  those  who  represent  him,  or  claim  through  him,  will  be 
heard  at  this  late  day  to  complain  of  what  was  done. 

By  the  decree  ordering  a  sale  of  the  mortgaged  premises  entered 
at  the  July  term,  1849,  of  the  Franklin  circuit  court — the  master 
was  by  a  separate  paragraph,  directed  to  execute  to  the  purchaser 
a  conveyance  for  the  land ;  and  by  the  terms  of  the  supplemental 
decree,  the  property  embraced  therein  was  to  be  sold  in  the  same 
manner  as  the  land  was  directed  to  be  sold,  and  the  master  was 
to  be  governed  in  making  the  sale  thereof  by  the  directions  pre- 
scribed for  selling  the  mortgaged  premises — ^which  necessarily 
required  him  to  convey  said  property  to  the  purchaser  just  as  he 
was  required  to  convey  the  land  to  the  purchaser.  Consequently 
the  conveyance  made  to  him  by  the  commissioner  is  effectual  to 
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invest  him  with  the  title — ^under  an  Act  approved  May  31,  1865, 
Meyers  Suppl.  IIS,  entitled  ''An  Act  in  relation  to  conveyances  by 
commissioners. " 

The  record  shows  that  the  deed  of  the  commissioner  to  appellee 
was  examined  and  approved  by  the  court  as  required  by  the  statute, 
but  whether  that  examination  and  approval  were  endorsed  by  the 
court  on  the  deed  or  not,  does  not  appear,  nor  do  we  deem  it  essen- 
tial to  the  validity  of  the  deed,  the  order  of  the  court  showing 
that  it  was  examined  and  approved,  must  be  taken  as  a  substantial 
compliance  with  the  requirements  of  the  statute  and  is  the  highest 
evidence  thereof,  as  the  endorsement  is  merely  directory  and  of 
itself  would  be  insufficient  without  the  higher  evidence,  the  order 
of  court 

As  to  the  objection  that  it  does  not  appear  that  all  the  purchase 
money  has  been  paid,  the  payment  may  be  presumed  from  the 
lapse  of  time — and  the  commissioner  states  that  the  sum  has 
been  paid. 

We  are  not  prepared  to  say  that  appellee's  right  should  be  im- 
paired or  forfeited  by  his  forbearance  to  turn  his  friend  and 
family  out  of  a  house  which  he  is  not  shown  to  have  needed  as  a 
residence  for  himself,  and  and  when  it  does  not  appear  that  that 
friend  had  another  house  to  go  to.  It  is  not  the  province  of  courts 
to  attribute  wrong  or  fraudulent  motives  to  parties  when  their 
conduct  may  have  been  governed  by  feelings  of  disinterested 
friendship,  and  humanity,  and  certainly  if  Cox  was  permitted  to 
occupy  the  premises  without  the  payment  of  rent,  appellee's  right 
should  not  be  prejudiced  by  the  payment  of  the  taxes  by  the  tenant. 

Wherefore,  the  judgment  is  affirmed. 

Drane,  for  appellant. 
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James  A.  Scott  v.  T.  F.  Scott. 

Judicial  Sale— Promise  to  Restore  Property— Accounting  for  Rent. 

The  promise  by  the  purchaser  of  property,  at  a  judicial  sale,  to  restore 
same,  if  his  money  was  returned,  does  not  imply  a  promise  to  account  for 
rents  or  hire  for  the  time  he  ha?  used  same. 

APPEAL  FEOM  MADISON   CIEOUIT  COURT. 
January  26,  1869. 

Opinion  of  the  Couet  by  Judge  Petees: 

From  the  letter  of  appellant  to  appellee  and  the  testimony  of 
witnesses  who  were  present  at  the  sale,  and  participated  in  the 
arrangement,  it  is  manifest  that  the  property  of  appellee  was 
bought  in  by  appellant  for  the  former;  and  that  by  the  arrange- 
ment, Boss,  the  creditor,  was  prevented  from  bidding,  who  proves 
he  told  appellant  he  would  purchase  the  property  for  appellee  if 
he  did  not,  and  he  told  him  he  would  do  it. 

We  concur,  therefore,  with  the  court,  below  in  adjudging  to 
appellee  the  price  for  which  his  undivided  share  in  the  land 
was  sold. 

The  promise  in  the  letter  before  referred  to  of  appellant  to 
appellee  was  to  let  him  have  his  property  if  he  would  come  home, 
and  pay  him  his  money  back;  there  is  no  promise  to  account  for 
rent  or  hire,  nor  is  there  any  proof  of  any  other  terms  upon  which 
the  right  to  redeem  the  property  was  secured,  than  by  the  restora- 
tion of  the  money  paid  out  by  appellant.  And  whether  he  would 
ever  return  and  avail  himself  of  that  right  was  uncertain,  for  it 
does  not  appear  that  he  notified  appellant  that  he  would  do  so. 

The  claim,  therefore,  made  by  appellee  for  rent  and  hire  was 
properly  rejected  by  the  court  below. 

But  in  deducting  the  price  paid  by  appellant  for  the  property 
with  the  interest  which  is  fixed  at  $491.58,  and  the  amount  of 
the  note  to  James  Scott  and  interest  being  $500.29,  making  to- 
gether $991,87,  from  the  price  of  the  land,  which  is  $1,239,  the 
balance  appears  in  the  transcript  before  us,  fixed  at  $H7,1S,  This 


60  Kentucky  Opinions. 

opinion  of  the  Court. 

is  evidently  a  clerical  misprision — ^as  the  true  difference  is 
$247.13-100,  and  if  the  copy  in  this  court  is  a  correct  copy  of  the 
original  record,  the  court  below  on  motion  for  that  purpose  can 
correct  the  mistake. 

The  judgment  must  be  afjfirmed  on  the  original  and  cross-appeals. 

Bumam  &  Caper  ton,  for  appellant 

Turner,  for  appellee. 


A.  W.  England  v.  John  Sweeney. 

Pleadings— Counter-claim— Demurrer  Sustained— No  Reply  Permitted. 

By  Section  132,  Civil  Code,  it  is  expressly  provided  that  there  shall 
be  no  reply  except  upon  the  allegations  of  a  counter-claim  or  set-off  in  the 
answer.    After  the  counter-claim  is  rejected  there  is  nothing  to  reply  to. 

APPEAL    FBOM    MARION    CIRCUIT    COURT. 
January  27,  1800. 

Opinion  of  the  Court  by  Judge  Peters: 

The  facts  set  forth  in  the  answer  did  not  constitute  a  counter- 
claim nor  set-off,  and  the  demurrer  of  appellee  to  so  much  of  the 
answer  as  was  attempted  to  be  pleaded  as  a  counter-claim  was 
properly  sustained ;  after  which  it  was  erroneous  to  permit  appel- 
lee to  file  a  reply. 

By  Sec.  132  Civ.  Co.  it  is  expressly  provided  that  there  shall 
be  no  reply  except  upon  the  allegation  of  a  counter-claim  or  set- 
off in  the  answer.  After  the  counter-claim  had  been  rejected, 
there  w^as  nothing  to  reply  to,  and  appellants'  objections  to  filing 
it  should  have  been  sustained. 

The  substance  of  the  covenant  sued  on  is  that  appellants  bound 
themselves  to  take  appellee  to  learn  the  trade  of  a  blacksmith.  He 
was  to  strike  two  years,  after  which  he  was  to  have  the  privilege 
of  working  18  months  at  a  fire,  and  be  sent  to  school  five  months, 
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but  there  is  no  express  undertaking  in  the  writing,  or  words  indi- 
cating an  obligation  on  appellants  to  give  up  the  control  of  a  fire 
to  appellee  which  confer  on  him  the  right  to  direct  the  uses,  and 
purposes  to  which  that  fire  should  be  devoted.  Instruction  No. 
1,  given  on  motion  of  appellee,  was  prejudiced  to  appellants,  in 
telling  the  jury  that  it  was  their  duty  under  the  contract  to  give 
the  use  "and  control"  of  a  fire  to  appellee.  Nor  did  the  loss  of 
employment  constitute  an  element  of  damages.  The  time  in  which 
he  was  to  be  engaged  at  the  fire  would  have  been  or  the  profits  of 
his  labor  during  that  time  would  have  belonged  to  appellants. 
The  loss  he  sustained  by  reason  of  being  deprived  of  the  instruc- 
tions and  consequent  progress  he  would  have  made  in  learning  said 
trade  by  appellants'  failure  to  put  him  to  work  at  a  fire  was  the 
proper  criterion  of  damages. 

Again  by  the  terms  of  the  contract  appellee  was  to  strike  two 
years,  and  until  he  had  thus  worked  for  that  period  he  was  not 
entiled  to  a  fire.  Instruction  No.  10  asked  by  appellants  should 
therefore  have  been  given.    ' 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  award  a  new  trial  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Harrison,  for  appellee. 

Rountree  &  Fogle,  for  appellant. 
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Louisa  Snapp  et  al  v.  James  H.  Johnson. 

Personal  Judgment — ^Infants — Guardian  Ad  Litem — ^Non-residents. 

A  personal  judgment  against  infants,  without  the  appointment  of  a 
guardian  ad  litem,  is  void,  and  so  against  non-residents.  It  is  also 
necessary  to  allege  that  an  estate  had  descended  or  been  devised  to  the 
infants. 

APPEAL   FROM   BULLITT    CIRCUIT    COURT. 
January  20,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

A  personal  judgment  was  rendered  against  infant  heirs  without 
the  appointment  of  a  guardian  ad  litenhy  and  als#  against  non- 
resident defendants,  and  this,  too,  without  any  allegations  that 
an  estate  had  descended  to  them,  or  that  any  had  been  devised 
to  them  by  their  ancestor.  Which  must  be  fatal  to  the  judgment. 
It  is  a  joint  judgment,  and  being  erroneous  it  cannot  be  sus- 
tained as  to  any  of  the  parties  thereto. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  for  further  proceedings  not  inconsistent  with  this 
opinion. 

JB.  H.  Field,  for  appellants. 

A.  H.  Field,  for  appellee. 
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Jas.  Ia  Maetin  V.  Elzy  Morgan's  Adme. 

Pleadings — Cross-petitfon — ^Faiiure  to  Answer — ^Admission. 

The  failure  to  deny  the  allegations  in  a  cross -petition  must  be  regarded 
as  an  admission  of  the  indebtedness  as  therein  charged. 

Appeals— Incomplete   Transcript— Clerk's  Certificate. 

The  certificate  of  a  clerk,  more  minute  than  necessary,  but  it  cannot  be 
inferred  therefrom  that  any  portion  of  the  record  is  omitted.  If  there  is 
a  diminution  of  the  record,  appellee  must  have  supplied  it  by  the 
proper  writ. 

APPEAL   FEOM    OUMBEELAND   CIEOUIT    COTJBT. 
January  7,  1869. 

Opinion  of  the  Coubt  by  Judge  Peters: 

In  Martin's  answer  to  Morgan's  cross-petition  he  alleges  that 
by  a  contract  with  Morgan,  and  in  consideration  of  payments  made 
by  him  to  the  latter  in  the  manner  therein  set  forth,  he,  Morgan, 
agreed,  and  bound  himself,  to  pay  and  satisfy  the  balance  due  to 
Alexander,  and  Alexander  &  Owsley  the  assignees  of  Martin's 
vendor  and  holders  of  his  notes  for  the  unpaid  price  of  the  land, 
executed  to  his  vendor,  and  that  he  agreed  and  obligated  himself 
to  pay  the  amount  which  Morgan  might  be  compelled  to  pay 
the  Millers,  the  remote  vendors  of  the  land,  for  unpaid  purchase 
money  due  them,  and  for  which  they  had  an  equitable  lien  on 
the  land,  and  insists  that  he  is  entitled  to  a  judgment  against 
Mrogan,  or  his  personal  representative,  for  whatever  he  may  have 
to  pay  said  assignees  of  his  vendor,  if  Morgan  fails  to  pay  them, 
less  the  sum  he  may  have  paid,  or  may  be  compelled  to  pay  the 
Millers  to  remove  their  lien.  Which  answer  he  makes  a  cross 
petition  against  Morgan,  and  pleads  the  payments  made  to  him 
as  a  set-off  against  the  claims  of  Morgan  against  him. 

This  cross  petition  was  not  answered,  and  on  final  hearing 
judgment  was  rendered  in  favor  of  the  personal  representative  of 
B.  Morgan  for  $610.45  with  interest  at  the  rate  of  6  per  cent 
from  the  26th  of  October,  1865,  till  paid,  that  being  the  amount 
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(as  stated  in  the  judgment)  raised  out  of  the  land  to  pay  Miller's 
debt,  and  Martin's  counter-claim  was  dismissed. 

After  crediting  the  debts  of  Alexander,  and  Alexander  & 
Owsley  by  the  amount  the  land  sold  for,  a  balance  of  $416.85-100 
remained  due  to  Owsley,  and  Alexander,  with  interest  from  the 
14th  of  January,  1867,  and  $517.53-100  with  interest  from  the 
period  last  named  due  to  J.  B.  Alexander,  or  his  assignee,  and 
for  these  two  sums  judgment  was  rendered  against  appellant. 
And  this  appeal  questions' the  propriety  of  the  judgment  dis- 
missing appellant's  counter-claim,  and  adjudging  him  to  pay  the 
two  sums  abave  specified. 

If  the  allegations  of  the  cross-petition  bf  appellant  be  true, 
it  is  very  clear  that  he,  while  he  may  be  responsible  for  the  unpaid 
balances  due  to  Alexander  &  Owsley,  and  to  Alexander,  certainly 
should  not  be  compelled  to  pay  those  two  sums,  and  the  $610.45- 
100  to  Morgan's  representative.  In  his  cross-petition  and  counter- 
claim, he  specifically  avers  that  Morgan  by  the  terms  of  their 
settlement  and  his  agreement  was  to  pay  Alexander,  and  Owsley 
&  Alexander,  but  he  was  to  refund  the  sum  he  might  be  com- 
pelled to  pay  the  Millers.  These  allegations  are  not  denied ;  and, 
besides,  quite  a  number  of  witnesses  whose  depositions  were  taken 
prove  that  E.  Morgan  in  his  lifetime  told  them  that  he  and 
appellant  had  settled  their  matters,  and  that  appellant  had  paid 
him  all  he  owed.  But  independent  of  any  evidence,  the  failure 
of  appellant  and  his  intestate  to  deny  the  allegations  of  the  cross- 
petition  of  appellant  must  be  regarded  as  an  admission  of  the 
indebtedness  as  therein  charged.  And  is  was  therefore  erroneous 
to  render  judgment  against  him  for  the  $610.45-100  with  the 
accruing  interest;  but  the  proper  judgment  as  between  appellant 
and  Morgan's  representative  would  be  to  credit  the  latter  with 
the  $610.45-100  with  the  accrued  interest  paid  to  the  Millers, 
and  render  judgment  in  favor  of  appellant  for  the  balance  of  the 
two  sums  adjudged  against  him  in  favor  of  Alexander,  and 
Alexander  &  Owsley,  against  Morgan's  personal  representative,  to 
be  levied  of  assets,  etc. 

It  is  insisted  by  appellee's  counsel  that  the  certificate  of  the 
clerk  does  not  show  that  the  transcript  before  us  is  a  true  and  com- 
plete transcript  of  the  whole  proceedings  and  history  of  the  case. 

The  certificate  of  the  clerk  is  more  minute  than  necessary,  but 
it  cannot  be  inferred  therefrom  that  any  portion  of  the  record  is 


Caeson  v.  Thompson.  66 

Opinion  of  the  Court. 

omitted  in  the  transcript  presented  to  this  court.  And  besides,  if 
that  be  the  fact,  and  there  is  a  dominution  of  the  record,  appellee 
could  have  supplied  it  by  the  proper  writ. 

For  the  reasons  stated,  the  judgment  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  render  judgment  in  conformity 
to  the  directions  herein  given.  But  if  it  should  appear  on  the 
return  of  the  cause  that  appellee  Morgan  had  filed  an  answer 
to  appellant's  counter-claim  before  final  trial  controverting  the 
allegations  thereof,  he  should  be  allowed  reasonable  time  to  take 
proof  and  make  such  other  preparations  as  may  seem  reasonable 
and  proper.  And  appellant  will  recover  his  costs  in  this  court 
against  R.  Morgan,  admr.  of  E.  ^Morgan,  dec'd,  to  be  levied  of 
assets,  etc. 

James,  for  appellant. 

Lindsey,  for  appellee. 


James  Cabson  v.  S.  F.  Thompson. 

Instrnctions— Failure  to  Object— Error  Waived. 

Where  instruction  sare  not  objected  to  when  offered,  nor  excepted  to 
when  given,  the  error,  if  any,  was  waived. 

Evidence— Weight— Province  of  Jury. 

Where  the  evidence  is  conflicting,  it  is  the  province  of  the  jury  to  weigh 
and  determine  the  facts,  and  unless  their  finding  is  clearly  and  palpably 
against  the  weight  of  the  evidence,  the  Appellate  Court  will  not  interfere. 

APPEAI.   FBOM   SHELBY    CIBOUIT    COUET. 
January  11,  1869. 

Opinion  of  the  Couet  by  Judge  Petebs: 

Whether  there  was  any  error  in  the  instructions  given  at  the 
instance  of  appellee  this  court  can  not  inquire  because  they  were 
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not  objected  to  when  offered  nor  excepted  to  when  given  nor 
afterwards  whereby  the  error  if  any  was  committed  by  the  court 
was  waived  as  has  been  too  often  decided  by  this  court  to  require 
any  citation  of  authority. 

On  the  next  question  that  the  verdict  of  the  jury  was  contrary 
to  the  weight  of  the  evidence — It  is  necessary  only  to  remark 
that  the  evidence  was  conflicting  and  it  was  the  province  of  the 
jury  to  weigh  and  determine  the  facts,  and  having  decided  how 
they  were,  their  finding  is  not  so  clearly  and  palpably  against  the 
weight  of  the  evidence  as  to  authorize  this  court  to  interfere. 

Wherefore  the  judgment  is  affirmed. 


Middleton,  for  appellant, 
Bulloch  &  Davis,  for  appellee. 


T.  J.  BosA  ET  AL  V.  Leo  Bukkley. 

Fraudulent  Conveyance— Recital  in  Djsed  Conclusive  Between  Parties. 

As  between  the  parties  to  a  deed,  the  recitals  therein  contained,  are 
in  general  conclusive,  but  not  bo  as  to  strangers. 

Same— Burden  of  Proof. 

When  such  an  instrument  is  attacked  by  a  stranger  for  fraud,  the  onus 
is  upon  the  grantee,  claiming  under  it,  to  show  that  the  transaction  is 
what  it  purports  to  be. 

APPEAL,  FEOM   LOUISVILLE   CHANCERY   COUET. 
January  25,  1869. 

Opinion  of  the  Coubt  by  Judge  Peters: 

.  This  action  was  brought  in  equity  by  appellee,  a  creditor  of  F. 
Friehage,  to  set  aside  a  deed  for  a  house  and  lot  in  Louisville 
made  by  the  latter  to  his  son  J.  Friehage,  alleged  to  have  been 
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made  to  prevent  appellee  and  other  creditors  from  subjecting 
said  property  to  the  payment  of  their  debt 

On  the  Ist  of  November,  1867,  F.  Friehage  and  T.  Rosa  exe- 
cuted tivo  notes  for  one  thousand  dollars  each  to  appellee,  payable 
respectively  five  and  six  years  from  date.  And  on  the  7th  of 
December  therafter  the  deed  which  is  the  subject  of  this  litigation 
was  executed  for  the  recited  consideration  of  twenty-five  hundred 
dollars  in  hand  paid. 

It  is  alleged  that  nothing  was  in  fact  paid  by  the  grantee  to 
the  grantor  for  said  property ;  but  that  the  conveyance  was  inade 
to  defraud  the  cireditors  of  the  grantor  therein.  The  allegation 
of  the  non-payment  of  the  recited  consideration  is  denied  by  J. 
Friehage.  But  although  there  is  a  subscribing  witness  to  the  deed, 
his  deposition  was  not  taken,  nor  is  there  any  direct  evidence  of 
the  payment  of  the  price  of  the  property.  The  counsel  for  appel- 
lant insist  that  the  recital  in  the  deed  is  evidence  of  payment, 
and  that  until  it  is  disproved,  appellant  may  rest  his  case  on  it. 

The  well  established  doctrine  on  that  question  is,  that  as 
between  the  parties  to  the  deed  the  recitals  therein  contained 
are  in  general  conclusive,  but  as  to  strangers  they  are  not  evidence, 
and  when  the  instrument  is  attacked  by  strangers  thereto  for  fraud, 
the  onus  is  upon  the  grantee  claiming  under  it  to  show  that  the 
transaction  is  what  it  purports  to  be. 

Failing  to  take  the  deposition  of  the  subscribing  witness  to 
the  deed,  appellant  attempts  to  sustain  it  by  proving  that  he  had 
means,  and  was  able  to  pay  for  the  property.  But  the  evidence 
on  liat  point  is  not  satisfactory;  for  while  some  of  his  witnesses 
think  he  was  able  to  pay  the  price,  the  largest  sum  of  money 
any  of  them  speak  of  his  having  at  any  one  time  is  $550.  Some 
of  them  speak  of  having  borrowed  small  sums  from  him  on  one 
or  two  occasions;  none  of  them,  however,  ever  borrowed  more 
than  $150  at  one  time,  except  the  witness,  who  says  he  borrowed 
of  him  the  $550.  And  on  the  other  hand,  the  witnesses  for  appel- 
lee who  are  acquaintances  of  appellant  have  no  knowledge  of  his 
having  the  means  to  pay  for  the  property,  and  speak  of  him  as 
a  man  of  very  limited  means,  and  a  borrower  of  $100  to  pay  the 
paving  bill  in  front  of  his  lot,  which  sum  was  unpaid  when  the 
deposition  of  the  witness,  who  spoke  of  it,  was  taken. 

As  to  the  mortgage  executed  by  Rosa,  the  principal  debtor  to 
appellee,  appellant  did  not  in  his  answer  allude  to  it,  nor  seek 
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any  relief  by  an  assertion  of  its  existence,  and  a  prayer  for  a  fore- 
closure and  an  application  of  the  proceeds  arising  from  the 
property  mortgaged  to  the  exemption  of  the  property  claimed  by 
him. 

It  seems  therefore  from  the  case  as  presented,  the  conclusion 
of  the  chancellor  was  imavoidable. 

Wherefore  the  judgment  is  affirmed. 


Buckner  &  Wing,  for  appellants. 
Pope,  for  appellee. 


W.  0.  Beadley  v.  R.  M.  Bradley  et  al. 

Attaching  Creditor— Prior  Lien  on  Increased  Price  of  Sale. 

The  increased  price  at  which  land  was  sold,  after  the  first  sale  had 
been  set  aside,  held  to  be  a  part  of  the  proceeds  of  the  attached  property, 
and  the  attaching  creditors  had  acquired  liens  on  it  as  valid  and  available 
to  them,  as  were  their  liens  on  the  land. 

Same— Prior  to  Lien  of  Attorney  for  Services. 

The  liens  of  the  attaching  creditors  were  prior  in  time  and  superior  to 
any  which  the  attorney  for  the  debtor  acquired  on  said  increased  price, 
by  his  services  rendered. 

Possession  by  Debtor  of  Attached  Land  Until  Valid  Sale. 

The  debtor  is  entitled  to  remain  in  possession  of  land  attached,  until  a 
valid  judgment  of  sale  is  rendered,  and  a  legal  sale  made  thereof. 

Debtor  and  Creditor — ^Lien  on  Rent  Before  Valid  Sale. 

The  attaching  creditors  have  no  lien  on  the  rents,  which  the  debtor 
was  deprived  of  by  rea^n  of  the  illegal  sale  of  his  land. 

Attorney  and  Client— Lien  for  Fee,  on  Rent  Accrued. 

The  attorney  for  the  debtor  is  entitled  to  a  superior  lien,  for  a 
reasonable  attorney  fee,  on  the  rents  accruing  on  the  attached  land  from 
the  time  the  debtor  was  dispossessed,  until  the  second,  valid  sale. 

APPEAL  FEOM   FAYETTE   CIECUIT   COUET. 
January  14,  1869. 
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Opinion  of  the  Court  by  Judge  Peters: 

The  increased  price  at  which  the  lands  of  G.  J.  Salter  sold, 
after  the  first  sale  had  been  set  aside,  was  a  part  of  the  proceeds 
of  his  property  which  had  been  attached  by  his  creditors,  whereby 
they  had  acquired  liens  on  it  as  valid,  and  available  to  them  as 
were  their  liens  on  the  lands. 

The  liens  of  these  creditors  were  prior  in  time,  and  superior  to 
any  which  appellant  could  have  acquired  on  said  increased  price 
by  his  services  rendered  for  the  debtor;  at  least  the  whole  of 
the  debts  of  said  creditors  shall  have  been  satisfied. 

But  the  accruing  rents,  after  the  preferred  bidders  at  the  first 
sale  were  put  in  possession  of  the  lands,  are  in  a  very  different 
condition. 

From  all  that  appears  in  this  case  the  debtor  and  his  family 
should  have  remained  in  possession  of  the  lands  until  a  valid 
judgment  was  rendered  for  a  sale  of  them,  and  a  legal  sale  there- 
of made.  They  were,  however,  put  out  of  possession  by  virtue  of 
sales  which  were  subsequently  set  aside,  and  the  ostensible  pur- 
chasers put  in.  After  said  sales  were  set  aside  an  account  of 
rents,  etc,  was  taken,  which  shows  a  large  amount  of  which 
Salter,  the  debtor,  was  deprived  by  being  put  out  of  possession 
of  the  lands  before  valid  sales  thereof  were  made;  upon  these 
rents  the  creditors  had  no  lien,  certainly  not  superior  to  that  of 
the  appellant  and  his  assignor  by  whose  services  oyer  $10,000 
were  saved  to  them  by  the  advanced  price  at  which  the  lands 
sold,  after  the  first  sales  were  set  aside,  as  appears  from  the 
allegations  of  the  petition,  and  which  are  not  controverted,  but 
stand  admitted,  as  the  case  is  now  presented. 

Wherefore,  the  judgment  rejecting  appellant's  petition  to  be 
remuneiated  for  the  services  rendered  by  his  assignor  and  him- 
self to  the  extent  of  reasonable  fees  as  attorneys,  out  of  the  rents* 
which  had  accrued  from  the  period  when  Salter  and  his  family 
were  dispossessed  of  the  lands  until  the  second  sale  of  those  lands, 
is  reversed,  and  the  cause  is  remanded  with  directions  to  permit 
said  petition  to  be  filed,  and  for  further  proceedings  consistent 
herewith. 

The  appellant  and  his  assignor  appear  from  the  uncontroverted 
allegations  of  the  petition  to  be  entitled  to  an  allowance  for  rea- 
sonable fees  for  their  services  as  attorneys  and  in  the  various 
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courts  in  which  they  attended  said  cases^  for  Salter,  the  debtor, 
in  all  cases,  to  be  ascertained  by  a  reference  to  the  master,  and  to 
be  paid  out  of  the  rents  accrued  between  the  periods  named,  and 
for  which  they  have  a  lien  superior  to  the  other  creditors  of 
Salter.  And  W.  O.  Bradley  as  assignee  of  R.  M.  Bradley  will 
be  entitled  to  whatever  may  be  allowed  him. 

Bradley 8,  for  appellant 


E.  P.  Campbell  v.  P.  B.  McGoodwin. 

Contracts — Rescission — ^Accounting  for  Rents  and  Profits. 

It  is  error  to  adjudge  a  rescission  of  a  contract  for  the  purchase  of  a 
livery  stable  without  securing  an  accounting  for  rents  and  profits. 

APPEAL    FROM    CALDWELL    CIRCUIT    COURT. 
January  11,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

As  assignee  of  Langley,  McGoodwin  ought  to  have  prosecuted 
his  action  against  Miller  with  more  diligence  and  either  thus  fixed 
his  insolvency  or  exhausted  the  security  by  enforcing  the  vendor's 
lien  on  the  livery  stable  and  lot.  Instead  of  doing  this,  he  seems 
to  have  been  co-operating  with  Miller  to  relieve  him  from  his 
contract.  Miller's  widow  and  heirs  did  not  seek  a  rescission; 
and,  had  they  done  so,  there  was  no  apparent  excuse  for  the 
rescission  as  adjudged.  And,  even  if  a  rescission  had  been  allow- 
able, the  circuit  court  erred  in  adjudging  it  without  securing  an 
acounting  for  rents  and  profits. 

Wherefore,  the  judgment,  in  all  its  phases  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

James,  for  appellant, 

Lindsey,  for  appellee. 
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John  M.  Shane  v.  Robert  Dixon,  Jk. 

Jury  Trial— Waived  by  Failure  to  Appear. 

The  parties  to  an  action  arising  on  contract,  may  waive  a  trial  by 
jury,  and  in  other  actions  than  those  arising  on  contract,  or  in  actions 
not  arising  on  contracts,  a  jury  may  be  waived,  with  the  assent  of  the 
court,  by  the  failure  of  the  party  to  appear  at  the  trial. 

Same— Trial. 

A  trial  is,  by  Section  341,  Civil  Code,  defined  to  be  a  judicial  examination 
of  the  issues,  whether  of  law  or  fact,  in  an  action. 

Trial — ^Actions  Ordinary — ^Allegations  of  Value  or  Damages. 

If  there  be  no  issue  of  fact  presented  in  proceedings,  by  ordinary, 
there  can  be  no  trial  by  jury,  except  where  there  is  an  allegation  of  value 
or  damages  claimed. 


APPEAL  FROM  HENDERSON   CIRCUIT   COURT. 
January  12,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

This  action  was  brought  by  appellee  against  appellant  for  the 
recovery  of  a  lot  in  the  City  of  Henderson,  described  in  the  peti- 
tion by  metes  and  bounds. 

Xo  defense  was  made  and  judgment  was  rendered  by  default, 
without  the  intervention  of  a  jury,  by  the  court  below,  which 
appellant  now  seeks  to  reverse. 

It  is  insisted  by  his  counsel  that  by  Sec.  361  Civil  Code,,  it 
is  only  in  actions  arising  on  contract,  that  a  jury  may  be  .waived, 
by  the  mere  failure  of  the  defendant  to  appear,  or  answer.  And 
as  this  was  an  action  for  the  recovery  of  real  estate,  and  not  an 
action  arising  on  contract,  the  court  erred  in  dispensing  with  a 
jury. 

This  conclusion  rests  on  a  misconception  of  the  section,  which 
reads  as  follows: 

"The  trial  by  jury  may  be  waived  by  the  parties  in  actions 
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arising   on  contracts,  and  with   the    assent  of   the   court, 
in  other  actions  in  the  following  manner : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written   consent  in  person,  or  by  attorney,    filed 
with  the  clerk. 

3.  By  oral  consent,  in  open  court  entered  on  thq  record.'' 

The  only  rational  construction  of  this  section,  allowable  by  the 
language  thereof,  is  that  the  parties  to  actions  arising  on  contract 
may  waive  a  trial  by  jury.  And  in  other  actions  than  those  arising 
on  contract,  or  in  actions  not  arising  on  contract,  in  which  class 
this  action  is  included,  as  appellant  himself  contends,  a  jury  may 
be  waived  with  assent  of  the  court  by  the  failure  of  the  party  to 
appear  at  the  trial. 

If  a  defendant  fail  to  appear  and  make  defense  tendering  an 
issue  of  fact,  there  is  nothing  for  a  jury  to  try,  unless  where  there 
is  an  allegation  of  value,  or  amount  of  damages  which  by  Sec. 
153,  Civil  Code,  are  not  to  be  taken  as  true  by  a  failure  to  con- 
trovert them. 

'  A  trial  is  by  Sec.  341,  lb.,  defined  to  be  a  judicial  examina- 
tion of  the  issues,  whether  of  law  or  fact,  in  an  action.  By  the 
next  section,  issues  of  law  must  be  tried  by  the  court.  Issues  of 
fact,  arising  in  actions  by  ordinary  proceedings,  for  the  recovery 
of  money,  or  of  specific  real,  or  personal  estate,  shall  be  tried  by 
a  jury,  unless  a  jury  trial  is  waived. 

If  therefore,  there  be  no  issue  of  fact  presented  in  proceedings 
by  ordinary  there  can  be  no  trial  by  jury,  except  where  there  is 
an  allegation  of  value,  or  damages  claimed  as  provided  for  in 
Sec.  153,  supra. 

In  this  case  there  is  no  judgment  for  damages,  and  the  failure 
of  appellant  to  appear  was  a  waiver  of  the  trial  by  jury  as  the 
assent  of  the  court  thereto  is  implied  by  the  rendition  of  the 
judgment. 

Wherefore  the  same  is  affirmed. 

Turner  &  Trafton,  Stevenson  &  Myers,  for  appellant, 
Vance,  for  appellee. 
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Adarine  Maddox  v.  Warben  McCallis  et  al. 

Wills — Specific  Legacy — ^Time  of  Payment. 

If  no  time  is  fixed  for  the  payment  of  a  specific  pecuniary  legacy,  it 
shall  be  paid  one  year  after  the  testator's  death,  and  carry  interest 
after  due. 

L^acy — Contingent  Payment — Reasonable  Time  to  Make  Sale. 

Where  the  payment  of  a  legacy  is  contingent  upon  the  sale  of  the 
property  of  the  testator,  the  administrator  should  be  allowed  a  reasonable 
time  within  which  to  make  it. 

Same— Interest,  Charged  to  Kxecntor. 

Interest  due  on  a  legacy  is  chargable  to  the  executor  and  not  the  estate 
of  the  testator. 


APPEAL   FROM   TRIMBLE   CIRCUIT    COURT. 
January  8,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Kichard  Maddox  died  in  the  year  1858,  testate,  by  his  will  he 
directed  "all  my  (his)  property  both  personal  and  real  to  be  sold 
and  out  of  the  proceeds,  I  give  my  daughter  Adarina  Maddox 
twenty  three  hundred  dollars,  the  remainder  I  give  to  my  wife 
during  her  natural  life,  and  after  her  death  it  is  to  to  my  son 
John  William. 

The  executor  H.  M.  Gassam  proved  the  will  and  qualified  under 
it  at  the  September  term  of  the  county  court  1858,  notwithstand- 
ing the  opposition  of  the  widow  it  was  adjudged  to  be  the  testator's 
last  will. 

The  surviving  wife  renounced  the  will. 

The  executor  filed  a  bill  October  11,  1858,  to  have  the  will 
construed  and  the  rights  of  the  parties  adjudged  under  it,  making 
all  persons  interested  parties.  Gassom  was  also  left  as  testa- 
mentary guardian  to  Adarina  then  a  minor,  he  qualified  as 
guardian  at  the  same  term  he  had  the  will  recorded. 

The  suit  progressed  until  at  the  May  term  1864  of  the  Trimble 
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Circuit  Court  a  specified  commissioner  reported  the  assets  and 
liabilities  of  the  personal  estate  of  the  testator  at  the  executor's 
hands, 

Assets  at $3,018.36 

Liabilities 1,498.58 

Balance  on  hand $1,519.78 

These  assets  included  rents  for  the  years  1859,  60,  61,  62  and 
63  of  the  farm,  $681.  75  and  the  proceeds  of  house  and  lot  in 
New  Port  $800. 

There  was  a  farm  incumbered  with  a  vejidor's  lien  of  $1907.25, 
this  farm  was  adjudged  to  be  sold  after  partitioning  to  the  widow 
her  dower,  subject  to  said  incumbrance  which  was  done  Septem- 
ber 12,  1864,  at  the  price  of  $2,500. 

At  the  October  term  1865,  the  purchase  money  for  the  farm 
being  collected,  the  court  adjudged  the  then  remaining  vendor's 
lien  to  be  satisfied,  it  being  $1,252,  costs  of  suit  $247.80  and 
that  there  be  paid  to  Gassam,  guardian  to  Adarina  $781.50,  which 
with  the  balance  of  personalty  found  in  his  hands  by  the  report 
of  May,  1864,  of  $1,519.78  made  her  legacy  of  $2,300,  leaving  but 
a  small  pittance  to  Adarina's  half  brother,  younger  than  herself. 
It  is  sought  to  reverse  this  judgment  because  interest  was  not 
allowed  on  her  legacy  from  one  year  after  testator's  death.  The 
language  of  Sec.  2,  Chap.  JfG,  2  Stant.  Rev.  Stat.  2,  is  as  follows : 

"If  no  time  is  fixed  for  the  payment  of  a  specific  pecuniary 
legacy  it  shall  be  payable  one  year  after  the  testator's  death  and 
carry  interest  after  due." 

The  testator  here  did  not  contemplate  the  payment  of  the  legacy 
until  after  a  sale  of  the  property  for  it  is  to  be  paid  out  of  the 
"proceeds'*  of  the  sale,  when  the  sale  was  to  be  he  did  not  specify; 
therefore,  the  executor  should  be  allowed  a  reasonable  time  to 
make  it 

If  he  unnecessarily  begim,  or  protracted  the  litigation,  or 
delayed  the  sale  he  must  answer  to  his  ward,  Adarina,  for  that, 
but,  she  cannot  injure  her  younger  half  brother  by  swallowing 
up  the  entire  estate  in  annual  interest. 

If  the  remainder  of  $1,519.78,  in  Gassam's  hands,  in  May 
1864,  be  regarded  as  "proceeds''  of  sales,  and  so  far  due  her, 
as  he  was  then  guardian  this  fund  should  be  regarded  in  his 
hands  as  such  and  not  as  executor,  and  she  should  look  to  him  for 
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the  annual  interest  thereon.  As,  the  executor  has  heen  charged 
with  no  interest  for  funds  in  his  hands  in  favor  of  the  estate 
there  is  nothing  to  authorize  interest  to  be  charged  against  it  in 
Adarina's  favor. 

If  she  has  been  injured  by  the  action  of  her  guardian,  who 
was  also  sole  executor,  she  must  look  to  him  but  cannot  be 
allowed  to  absorb  all  the  estate  by  accumulated  interest,  leaving 
nothing  to  her  minor  half  brother.  As  the  surviving  wife  and  her 
Bubsequenx  husband  do  not  complain  we  need  not  inquire  into  any 
possible  error  which  exist  as  to  them. 

Wherefore  the  judgment  is  affirmed, 

Winslow,  for  appellant 
Rodman,  for  appellee. 


C.  K.  Myers  v.  J.  S.  Stephens,  Admr. 

Bills  and  Notes — ^Illegal  Consideration — ^New  Obligation  by  Replevying. 

Although  the  illegality  of  an  original  consideration  might  constitute  a 
bar  to  an  action  on  a  note,  yet  where  judgment  is  permitted  thereon,  a 
new  obligation  is  created  by  replevying  it. 

APPEAL   FROM    MONTGOMERY   CIRCUIT   COURT. 
January  7,  1869. 

OpiisrioN  OF  THE  Court  by  Judge  Hardin: 

If,  as  is  insisted  for  \he  appellant,  the  illegality  of  the  original 
transaction  in  which  the  note  to  Wyatt  was  given,  might  have 
constituted  a  bar  to  the  action  on  the  note,  or  even  have  been 
BuflBcient  to  prevent  a  recovery  by  one  of  the  obligor's  for  contri- 
bution, if  he  had  paid  the  note,  yet  when  the  appellant  and 
Stephens  had  permitted  a  judgment  to  be  rendered  on  the  note 
by  Wyatt's  assignee  and  taken  on  themselves  a  new  obligation 
by  replevying  the  judgment,  they  were  both  legally  bound  to  pay 
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the  debt  and  liable  for  contribution  as  between  themselves  (Minus 
V.  Johnson,  etc,  1  Duvall,  171). 

The  instruction  which  the  court  gave  the  jury,  being  in  con- 
formity with  this  view,  seems  to  us  to  have  presented  the  law  of 
the  case. 

Wherefore  the  judgment  is  affirmed. 


Hazlerigg  &  Winn,  for  appellant. 
Turner,  for  appellee. 


The  Commonwealth  v.  Jonathan  Jacobs  et  ax. 

Criminal  Law — ^Disturbing  Rdigioua  Worship — Sufficiency  of  Indictment 

An  indictment  for  disturbing  reUgious  worship,  without  stating  how, 
is  not  sufficiently  specific  to  notify  the  accused  of  the  charact^  of  the 
proof  he  wiU  have  to  repel,  or  so  to  identify  the  offense  as  to  make  the 
judgment  a  bar  to  another  prosecution  for  the  same  act. 

APPEAL  FEOM  EOBEBTSON  CIECUIT  COTJET. 
December  9,  1868. 

Opinion  of  the  Couet  by  Judge  Eobeetson: 

An  indictment  for  disturbing  religious  worship  without  stating 
how  is  not  sufficiently  specific  to  notify  the  accused  of  the  character 
of  the  proof  he  will  have  to  repel,  or  so  to  identify  the  offense  as 
to  make  a  judgment  a  bar  to  another  prosecution  for  the  same  act 
of  disturbance;  and  some  specifications  of  the  facts  constituting 
the  misdemeanor  is  necessary  to  enable  the  court,  on  demurrer, 
to  decide  whether,  the  facts  being  admitted,  the  law  has  been 
violated.  Unlike  "keeping  a  tippling  house,"  "disturbing  religious 
worship"  has  no  inherent  or  defined  import. 

Wherefore  the  indictment  charging  only  a  deduction  from 
unstated  facts  is  insufficient  and  the  demurrer  to  it  was  properly 
sustained. 
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James  S.  Chandlek  v.  Elisha  Kiogs  et  al. 

Mandate— Judgment  in  Conformity  Thereto — Court  of  Appeals  Without  Power 
to  Modify. 

The  Ck>urt  of  Appeals  is  without  legal  power  to  modify  or  change  the 
judgment  of  a  lower  court  rendered  in  conformity  to  its  former  opinion 
and  mandate. 

APPEAL    FROM   LYON    CIKCUIT    COURT. 
December  22,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

Appellant  in  his  answer  and  cross-petition  avers  that  the 
superior  title  to  the  land  was  in  Briggs  and  wife,  and  not  in  his 
vendor;  but  he  does  not  allege  that  he  entered  under  Gist  &  Co., 
nor  that  he  had  made  valuable,  and  lasting  improvements  on  the 
land  and  does  not  ask  for  compensation  for  any  amelioration  of 
the  land  if  he  was  never  in  possession  thereof,  and  actually  made 
such;  consequently  in  the  opinion  and  mandate  of  this  court, 
appellees  having  shown  themselves  entitled  to  the  land  directed  a 
judgment  to  be  rendered  therefor  pretermitting  any  compensa- 
tion for  improvements.  The  court  below  on  the  return  of  the 
cause  rendered  judgment  in  conformity  to  said  opinion  and  man- 
date, by  which  the  question  now  raised  was  concluded,  and  this 
court  has  no  legal  power  to  modify,  or  change,  the  same. 

Wherefore  the  judgment  is  affirmed. 

Bush  &  Bush,  for  appellant. 
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Brandies  &  Cbawfobd  v.  Bbtnt'b  Admb. 

Principal  and  Surety— Payment  of  Interert  on  Note. 

The  payment  of  interest  on  a  note,  in  advance  or  after  due,  does  not 
imply  novation  or  indulgence  without  the  •  consent  of  the  sureties.  An 
agreement  for  prolongation  of  credit  does  not  suspend  the  right  or  obstruct 
the  remedies  of  sureties,  when  the  consideration  is  illegal  and  void. 

APPEAL  FBOM  SHELBY  CIBCUIT   COUBT. 
January  15,  1869. 

Opinion  op  the  Coubt  by  Judge  Robebtson: 

The    answer    leaves    it    doubtful   whether    the    l^al    interest 

endorsed  on  the  note  as  paid  for  the  year  succeeding  the  date  the 

of  the  note  was  so  paid  and  endorsed  at  that  time  and  post-dated 

80  as  to  import  payment  at  the  end  of  the  year  or  was  advanced 

'contemporaneously  with  the  execution  of  the  note. 

If  not  paid  before  the  end  of  the  year  when  that  much  would 
have  been  legally  due,  this  indulgence  for  that  year  was  accord- 
ing to  the  implied  contract  of  the  sureties,  and  therefore  beneficial 
to  them. 

And  if  the  payment  was  advanced  the  same  presumption  arises. 
This  payment  therefore  implied  no  novation  or  indulgence  with- 
out the  consent  of  the  sureties. 

And  the  agreement  for  prolongation  of  credit  for  another 
year,  even  if  not  made  at  the  same  time,  did  not  suspend  the  rights 
or  obstruct  the  remedies  of  the  sureties,  because  the  consideration, 
being  usurious,  was  illegal,  and  void.  And,  as  the  court  has 
never  recognized  any  other  doctrine,  the  judgment  of  the  circuit 
court  in  unison  therewith  is  affirmed, 

Harwood,  Denibitz,  for  appellant. 

^  Lindseys,  for  appellee.. 
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Commonwealth  v.  Maey  Sloan. 

Bail  Bond— Frofeitiire— Pardon  of  Principal— Defense. 

A  pardon  granted  to  the  principal,  by  the  Executive  of  the  State,  before 
trial  is  a  good  defense  on  trial  of  a  forfeited  bail  bond. 

APPEAL   FKOM    MORGAN    CIECUIT   COUET. 
December  9,  1868. 

Opinion  of  the  Couet  by  Judge  Petees: 

Whether  the  pardon  was  granted  by  the  Governor  of  the  Com- 
monwealth to  Andrew  Stevens,  the  principal  in  the  bail  bond 
before  or  after  the  forfeiture  does  not  appear,  there  is  no  bill  of 
exceptions  making  the  pardon  a  part  of  the  record. 

But  even  if  it  was  after  the  forfeiture,  this  court  has  hereto- 
fore held  that  a  pardon  granted  by  the  executive  of  the  state  to 
the  principal  before  trial  for  a  forfeited  bail  bond  constituted 
a  good  defense.     Wherefore  the  judgment  is  affirmed. 

Lacy,  for  appellee. 
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Sabah  Feland  &o.  v.  Walkeb  Koute  &c. 

Land — ^Adverse  Holding  as  Sole  Devisee  of  One  as  Against  Co-devisees  of 
Another — ^Notice — ^Limitations. 

Permelia  Feland  entered  on  the  land  in  controversy/  under  the  will 
of  her  father,  Robert  Feland,  and  she  and  those  claiming  under  her  con- 
tinued thus  to  hold  and  claim  the  land  adverse  to  the  devisees  of  John 
Feland  for  more  than  fifteen  years.  Held;  that  such  holding  and  claim 
would  authorize  the  presumption  of  notice  to  ^er  co-devisees,  under  the 
will  of  John  Feland,  of  her  manner  of  holding. 

Appeal  and  Error— Reversal  for  Better  Preparation  of  Case. 

Though  from  the  face  of  the  pleadings,  the  Appellate  Ck)urt,  would 
affirm  a  judgment,  where  injustice  might  be  done  thereby,  a  reversal  for 
a  better  preparation  of  the  case  below,,  will  more  properly  adjudicate 
the  rights  of  all  parties. 

Partition  of  Land— Equitable  Rule. 

The  chancellor  should  ascertain,  through  his  master,  what  lands  are 
to  be  partitioned,  how  they  are  and  have  been  occupied  and  held  by 
the  CO -parceners  and  then  assign  each  one  the  portion  held  by  them  in 
severalty,  if  any  were  so  held  and  if  either  had  made  sales,  the  pur* 
chaser  would  be  substituted  in  place  of  his  vendor  and  allowed  to  retain 
that  part  so  purchased  if  enough  remained  to  equalize  the  others,  if 
not,  the  part  so  sold  would  be  reduced  so  as  to  equalize  all  the  co- 
parceners. 

APPEAL   FBOM   LINCOLN    CIRCUIT    COURT. 
January  5,  1869. 

Opinion  of  the  Court  by  Judge  PE-f ers  : 

This  action,  transferred  to  the  equity  docket,  and  now  an  equit- 
able action,  brought  by  appellants  to  recover  from  appellee  three- 
fourths  of  the  landMescribed  in  the  petition,  was  consolidated,  and 
heard  with  the  action  of  Sarah  Feland  and  others  against  Goode, 
and  the  same  plaintiffs  against  Braxdale — But  the  facts  in  this 
case  are  very  different  from  those  in  the  two  other  cases. 

It  appears  from  the  recitation  in  the  judgment,  that  the  will- of 
Robert  Feland,  a  man  of  color,  and  the  father  of  the  plaintiffs 
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below,  was  read  upon  the  trial  of  this  case,  from  which  it  appears 
that  he  devised  the  estate  sought  to  be  recovered  in  this  action  to 
Permelia  Feland,  a  plaintiff  in  the  other  actions,  in  the  year 
1849, —  said  Permelia  being  recognized  as  one  of  his  children, 
she  was  entitled  to  one-fourth  of  the  estate  at  his  death  as  co- 
devisee  with  the  plaintiffs  under  the  will  of  said  John  Feland, 
deceased.  Still,  if  Eobert,  her  father,  devised  said  tract  of  land 
to  Permelia,  and  she  entered  imder  his  will,  claiming  it  under 
said  will,  and  she  and  those  claiming  under  her  continued  thus 
to  hold  and  claim  the  land  adverse  to  the  devisees  of  John  Feland 
for  more  than  16  years  before  the  commencement  of  this  suit, 
such  holding  and  claim  would  authorize  the  presumption  of  notice 
to  her  co-devisees  of  her  manner  of  holding,  and  would  protect 
her,  and  her  vendees  from  the  claim  of  appellants. 

This  doctrine  is  clearly  recognized  and  settled — in  Farrow's 
heirs  against  Edmonson  &c.^  Jf.  B  Man,,  605,  and  in  Riggs  &c.  vs. 
Dooley  &c.,  7  W  2S6.  The  only  difference  being,  that  the  limita- 
tion is  changed  since  these  adjudications  from  20  to  15  years. 

But  even  if  that  should  not  be  the  case  and  she  should  take  as 
remainderman  with  her  co-plaintiffs  under  the  will  of  John 
Feland,  deceased.  Permelia  has  appropriated  this  particular  land 
as  her  own,  and  has  sold  it,  with  waranty  of  title  for  a  valuable 
consideration.  In  a  suit  in  equity  for  partition,  what  equitable 
rule  would  the  chancellor  adopt?  He  would  ascertain  through 
his  master  what  lands  are  to  be  partitioned,  how  they  are,  and  have 
been  occupied  and  held  by  the  co-parceners  and  then  assign  each 
one  the  portions  held  by  them  in  severalty,  if  any  were  so  held, 
and  if  either  had  made  sales,  the  purchaser,  and  purchasers  would 
be  substituted  in  place  of  his,  or  their  vendor  and  allowed  to 
retain  the  part  so  purchased  if  enough  remained  to  equalize  the 
others,  if  not,  the  part  so  sold  would  be  reduced  so  as  to  equalize 
all  the  co-parceners — a  principle  so  obviously  just,  and  so  long 
recognized  by  courts  of  justice  need  not  be  elaborated,  and  can 
not  be  misunderstood. 

It  is  not  alleged  in  the  petition,  that  Permelia  was  not  entitled 
to  as  much  land  under  the  will  of  John  Feland  as  is  contained  in 
this  tract,  and  from  the  large  quantity  of  land  therein  disposed 
of,  the  court  might  perhaps  have  assumed  that  she  was  entitled 
to  said  tract  or  its  value  as  her  separate  part,  in  the  absence  of 
proof,  or  alegation  to  the  contrary,  this  court  perhaps  with  pro- 
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priety  might  have  aflSrmed  the  judgment  of  the  court  below.  |  But 
as,  injustice  may  be  done  appellants  thereby,  and  the  cause  was 
prepared  under  a  different  view  of  the  case,  a  reversal  of  the 
judgment  is  thought  to  be  required,  and  an  opportunity  afforded 
the  parties  to  mate  further  preparation,  in  order  that  the  rights 
involved  might  be  more  clearly  presented  and  satisfactorily  deter- 
mined. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  for  further  proceedings  consistent  herewith. 


Durdap,  VanWinkle,  Hill,  for  appellants. 
James,  Durham,  for  appellees. 


A.  B.  Johnson^  Admk.,  v  J.  D.  Black  et  al. 

Lien— Unpaid  Purchase  Money — Necessary  AU^ations  in  Petition. 

An  action  by  an  assignee  of  a  purchase  money  note,  to  enforce  the 
vendors  lien,  must,  if  the  contract  has  not  been  executed  by  a  conveyance 
of  the  hi*nd,  not  only  allege  the  ability  of  his  assignor,  the  vendor,  to 
comply  with  the  terms  of  the  contract  of  sale,  but  must  exhibit  the 
character  of  his  title,  his  ability  and  readiness  to  convey  it,  and  should 
bring  the  interested  parties  before  the  court. 

APPEAL    FBOM    SCOTT    CIECUIT    COURT. 
January  15,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  debts  which  this  action  was  brought  to  enforce  were 
owing  by  Gteorge  McDonald  when  he  died  as  the  unpaid  instal- 
ments for  a  tract  of  land  which  he  specifically  devised  to  his 
grandson  E.  P.  Johnson. 

In  his  will  he  directs  his  debts  to  be  paid  by  a  sale  of  all  his 
personal  estate,  except  his  stock  on  his  Woodford  farm,  and  apply- 
ing the  proceeds  to  that  purpose,  and  if  the  personal  estate  should 
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be  insufficient^  he  directs  his  house  and  lot  in  the  Stamping 
Ground  Scott  County  to  be  sold,  and  the  proceeds  thereof  thus 
applied.  Whether  the  personal  estate,  and  house  and  lot  thus 
dedicated  to  the  payment  of  his  debts  by  the  testator,  have  been 
sold,  or  whether  any  disposition  has  been  made  of  them  the  admin- 
istrator with  the  will  anexed  although  before  the  court  makes  no 
disclosure;  but  whether  the  property  set  apart  by  the  testator  to 
pay  his  debts  was  sufficient  or  not,  the  appellees  as  assignees  of 
the  vendor  of  the  land  certainly  may  resort  to  their  equitable  lien 
on  the  land  to  coerce  the  payment  of  their  debts,  but  as  has  often 
been  held  by  this  court  the  assignee  of  a  note,  or  notes  for  unpaid 
instalments  for  land,  in  his  action  to  enforce  the  vendor's  lien, 
must  if  the  contract  has  not  been  executed  by  a  conveyance  of  the 
land,  not  only  allege  the  ability  of  his  assignor,  the  vendor,  to 
comply  with  the  terms  of  the  contract  of  sale,  but  must  exhibit 
the  character  of  his  title,  his  ability,  and  readiness  to  convey  it, 
and  should  bring  the  parties  interested  in  the  controversy  before 
the  court  Notwithstanding  these  material  allegations  were  wholly 
omitted,  and  ignored  in  the  petition,  still  a  judgment  for  a  sale 
was  rendered,  and  bidders  left  to  conjecture  and  speculation 
whether  if  they  purchased  they  would  get  a  good  on  even  any  title 
whatever,  and  which  must  result  most  disastrously  to  the  infant 
devisee. 

Moreover  the  note  assigned  by  Triplett  to  Sebree  for  the  last 
instalment  for  the  land  was  not  due  until  November  1868,  and 
in  his  answer  and  cross  bill  he  does  not  even  ask  a  judgment  on 
that  note  but  prays  that  no  judgment  shall  be  rendered  for  the 
instalments  matured  before  his  as  the  land  would  bring  more  to 
sell  the  whole  at  once,  than  to  sell  it  in  parcels.  Nevertheless  at 
the  May  term,  1868,  of  the  circuit  court  judgment  was  rendered 
in  favor  of  both  assignees  although  one  of  the  notes  was  not  due 
for  nearly  six  months  thereafter. 

These  are  radical  errors  affecting  most  seriously  and  injuriously 
the  rights  of  the  infant  devisee,  and  must  be  fatal  to  the  judgment 

Wherefore  said  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Bodman  &  Polk,  for  appellant. 

Rohinson,  for  appellees. 
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J.  S.  Cane  &  Wife  v,  C.  L.  Beegen. 

Contracta — Recovery  for  Work  Done  Under. 

A  contractor  cannot  recover  for  defective  work,  the  full  contract  price 
because  he  can  prove  the  work  to  be  reasonably  worth  that  much,  with- 
out regard  to  the  stipulated  sum  to  be  paid. 

Lien — ^Land  in  Possession  of  Husband  Subject  to  Mechanics  Lien. 

Where  the  husband  had  possession  and  control  of  land,  and  contracted 
for  the  erection  of  buildings  thereon,  he  is  presumed  to  be  the  owner, 
and  prima  fade,  a  mechanics  lien  for  unpaid  balance  due  thereon,  wiU 
attach. 


APPEAL,  FROM  LOUISVILLE   CHANCEKY   COUKT. 
April  26,   1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  long  recognized  rule  in  bainding  contracts  is  that  the  con- 
tract price  is  to  govern,  when  the  work  is  not  done  according  to 
the  stipulation,  still  a  recovery  for  its  reasonable  value,  rated  by 
the  contract  price,  be  recovered,  but  an  undertaker  can  not  recover 
for  defective  work  the  full  contract  price  because  he  can  prove 
the  work  to  be  reasonably  worth  that  much  without  regard  to 
the  stipulated  sum  to  be  paid. 

This  rule  was  violated  by  the  commissioner  in  this  case  as  it 
appears  from  his  report  and  is  justified  by  the  evidence  that  the 
deficit  or  difference  in  the  buildings  &c  undertaken  by  appellee, 
amounted  to  $320,  whilst  the  extra  work  amounted  to  $218. 
leaving  a  balance  on  deficit  $102,  which  at  least  should  have  been 
deducted  from  the  contract  price  of  $3,600,  reducing  it  to  $3,498, 
from  which  deduct  payments  $2,997.95  would  leave  only  $500.05 
as  a  remainder  due  to  Bergen. 

The  written  contract  contains  this  stipulation :  "and  no  changes 
to  be  made  in  the  house  or  this  agreement  until  the  same  be 
reduced  to  writing  and  prices  of  same  agreed  on  and  neither  party 
can  claim  reduction  or  increase  unless  the  same  is  done." 

If  this  be    literally    enforced  Cane    would  be  entitled  to  no 
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deduction  for  a  change  in  the  plan  by  which  the  cost  of  the  build- 
ing was  reduced  nor  Bergen  could  recover  for  extra  work  because 
not  reduced  to  writing,  although  the  change  in  the  plan  and  the 
extra  work,  materials,  etc.,  seem  to  have  been  mutually  agreed, 
in  parol;  the  only  deduction  then  from  the  contract  price  would 
be  for  defective  work,  and  materials,  which  according  to  the  com- 
missioner's report  and  the  evidence  would  be  $113.00  or  only 
eleven  dollars  more  than  the  first  mode  of  settlement. 

A&  the  result  either  way  is  so  nearly  the  same  we  will  not  stop 
to  enquire  how  far  it  is  possible  for  parties  to  bind  themselves 
not  to  contract  in  future  only  by  writing,  or  if  having  done  so 
a  future  parol  contract  upon  a  valid  consideration  could  be 
defeated  by  such  a  writing,  or  whether  such  a  written  contract 
could  not  be  rescinded  by  a  mere  verbal  agreement  especially  if 
founded  on  a  new  and  valid  consideration,  or  whether  a  future 
parol  agreement  inconsistent  with  its  stipidations  relative  to  the 
subject  matter  of  the  written  contract  should  not  be  considered 
pro  tanto  a  rescission  thereof. 

Both  Cane  and  his  wife  say  the  lots  were  hers  but  neither  set 
out  her  title,  or  by  what  means  she  became  the  owner;  she  did 
not  sign  the  binding  contract  but  frequently  gave  directions  as  to 
the  work  as  it  progressed  and  knew  of  it  all  the  time.  She 
must  have  known  her  husband  contracted  for  the  buildings  as  she* 
says  she  did  not  so  contract;  she  never  set  up  any  claim  to  the 
property  or  notified  Bergen  that  it  was  hers;  even  if  she  is  now 
possessed  of  the  title,  she  may  have  acquired  this  after  the  contract 
and  subsequent  to  the  commencement  of  the  work. 

As  the  husband  had  possession  and  control  of  the  lot  and  con- 
tracted for  the  building  he  should  be  presumed  to  be  the  owner 
and  prima  facie  a  mechanics  lien  attached,  and  the  lot  and  build- 
ing should  be  held  liable  for  the  unpaid  balance. 

This  case  does  not  come  within  the  principles  of  the  decision 
of  this  court  in  Fetter  v.  Nelson,  12  B  Mon  90  wherein  the  plain- 
tiffs averred  the  sale  title  was  in  the  feme  covert  and  its  derivation 
set  out.  Whereas  in  this  case  the  averment  of  plaintiff  is  that  he 
built  two  brick  cottages  ''on  their  lot  of  land"  and  only  the 
husband's  interest  in  the  land  is  adjudged  to  be  sold,  leaving  the 
wife's  title  untouched,  together  with  the  houses  so  built  by 
plaintiff. 
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But  for  the    error  jassigned    the    judgment  is    reversed  with 
directions  to  render  judgment  as  herein  indicated. 

Worthington,  Harney  &  Harney,  for  appellants. 

Stratton,  Thompson  &  Booth,  for  appellee. 


W.    T.    SWEAEINGEN    V.    R.    McGeE   AND  WiFE. 

Bills  and  Notes — Consideration. 

A  compromise  with  the  legatees,  to  avoid  threatened  litigation  over 
the  will  of  the  testator,  is  held  to  be  a  good  and  binding,  consideration 
in  a  note  given  in  full  settlement  to  said  devisees,  when  free  from 
fraud  and  over-reaching. 

APPEAL   FHOM    BULLITT    CIRCUIT   COURT. 
April  22,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  last  will  of  Joseph  Swearingen,  the  father  of  appellant 
and  appellee  Amantha,  bears  date  May  19,  1860;  the  codocil  is 
without  date;  and  both  were  admitted  to  record  November  19, 
1860;  by  which  the  testator  bequeathed  the  appellee  Amantha 
$1200  and  the  remainder  of  his  estate  of  near  $20000,  consisting 
of  lands,  slaves,  choses  in  action,  stock,  &c.,  he  devised  to  appellant 
with  some  incumbrances  thereon.  Amantha  and  her  husband; 
Robert  McGee,  it  is  evident,  were  greatly  dissatisfied,  and 
threatened  a  legal  resistance  of  the  will. 

In  this  state  of  affairs,  a  compromise  was  effected  between  the 
parties,  in  which,  in  addition  to  the  payment  of  the  legacy  in 
cash  notes,  her  brother,  the  appellant,  agreed  to  and  did  execute 
the  note  sued  on  at  five  years  date,  without  interest,  for  $3500, 
reciting  therein  the  "consideration  of  a  compromise  of  my  father's 
will  and  estate  with  my  sister  Amantha,"  and  dated  January  1, 
ISOl. 
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The  note  not  being  paid,  this  suit  was  brought  for  its  recovery 
a  few  months  after  it  fell  due.  To  which  he  set  up  for  defense 
that  had  his  father  died  intestate  he  would  have  been  entitled  to 
as  much  as  he  got  under  the  will  when  the  advancements  to  the 
other  children  were  taken  into  account;  that  he  was  young, 
ignorant,  inexperienced  and  confiding,  and  incapable  of  under- 
taking his  rights  under  said  will,  and  whether  it  could  be  set 
aside,  and  that  appellees,  especially  the  husband,  knowing  all  this, 
fraudulently  represented  to  him  that  said  paper  was  not  the 
last  will  of  his  father,  and  threatened  to  institute  legal  proceed- 
ings to  have  it  vacated,  and  to  prevent  this  he  executed  said  note. 

Also  that 

"before  the  execution  of  the  note  now  sued  on,  the  plain- 
tiff R.  D.  McGee  and  Amantha  McGee  had  accepted  of  the 
devise  and  legacy  contained  in  said  will,  and  executed  to 
this  defendant  a  full  receipt  therefor  including  the  legacy 
of  $1200,  which  receipt  dated  December  25,  1860,  is 
filed  herewith;" 

and  that  at  the  date  of  said  note  she  had  no  claim  or  pretence 
of  claim  under  said  will,  and  was  estopped  to  deny  its  validity^ 
and  therefore  the  note  was  without  consideration. 

Also  that  after  the  execution  of  the  note  and  previous  to  the 
suit,  the  plaintiff,  knowing  said  note  was  not  binding  on  him,  at 
his  instance  had  executed  a  full  receipt  against  it,  which  was  lost 

The  evidence  establishes  that  McGee  and  wife  were  threaten- 
ing a  law  suit  from  the  time  of  their  knowledge  of  the  will  or  soon 
thereafter  and  before  they  had  received  anything,  either  as  part 
of  the  legacy  or  by  way  of  compromise ;  that  the  note  and  receipt 
were  executed  the  same  day,  to-wit:  January  1,  1861,  but  that 
because  some  cash  notes  had  been  paid  on  the  legacy,  a  few  days 
before,  the  receipt  was  ante-dated ;  that  W.  T.  Swearingen  and  K. 
D.  McGee  went  to  the  oflSce  of  Brown,  who  drew  both  the  note 
and  receipt,  and  he  drew  the  receipt  at  his  oflSce,  because  McGee 
would  not  sign  the  receipt  which  Swearingen's  lawyer  had  drawn 
up,  as  he  did  not  like  its  terms  and  then  before  signing  the 
receipt  they  all  went  over  to  McGee's  residence,  where  the  note 
and  receipt  were  both  signed  and  delivered. 

There  is  not  a  scintilla  of  evidence  that  McGee  and  wife  or 
either  ever  executed  any  receipt  against  the  note,  and  that  they 
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should  have  done  so  without  consideration  is  anything  else  than 
probable. 

W.  T.  Swearingen  though  but  moderately  educated,  and  had 
been  kept  at  work  on  the  farm,  does  not  seem  from  the  evidence 
to  lack  common  sense,  and  the  fact  that  his  father  made  him  an 
executor  with  larger  powers  and  higher  trusts  than  any  one  else, 
and  to  be  the  trustee  and  guardian  of  his  infirm  sister,  manifests 
the  confidence  which  the  old  man  had  in  his  capacity  and  frugal- 
ity, and  certainly  his  management  of  this  case  manifests  anything 
else  than  a  want  of  sense  and  cunning,  for  before  executing  the 
papers  he  had  consulted  an  attorney  and  had  such  a  receipt  as 
he  desired  drawn  up. 

The  payment  of  the  legacy  and  the  receipt  of  it  by  McGtee  and 
wife  no  doubt  was  part  of  the  compromise;  the  transaction  evi- 
dences this,  for  otherwise  a  receipt  would  have  been  executed 
when  the  payment  was  made ;  the  only  rational  reason  for  its  delay 
was  because  the  note  was  not  then  executed.  Had  Brown,  the 
draftsman  of  the  receipt  and  note,  died,  the  difference  in  dates 
might  have  had  an  important  bearing  on  the  case,  but  his  evidence 
renders  this  wholly  unimportant  to  appellant,  and  rather  indicates 
favorable  for  appellees. 

The  compromise  of  family  difficulties  and  threatened  litigation 
is  a  meritorious  and  valuable  consideration,  favored,  rather  than 
discouraged,  by  the  courts  and  tlie  law,  and  when  free  from  fraud 
and  overreaching,  as  we  think  this  case  is,  always  to  be  upheld. 

Mrs.  McGee  and  her  husband  could  not  now  assail  the  will, 
even  if  Swearingen  should  be  permitted  to  escape  from  the  note, 
for  it  is  now  too  late,  even  if  all  other  important  witnesses  should 
still  be  within  their  reach  and  the  facts  as  revived  in  their  recol- 
lection as  then,  all  of  which  is,  however,  highly  improbable. 

It  is  by  no  means  certain  that  this  very  thing  was  not  then  in 
Swearingen's  contemplation,  and  hence  it  may  have  been  import- 
ant to  him  to  gain  this  long  time  before  any  litigation  over  the 
note  shoidd  occur. 

But  however  all  these  things  may  be,  we  are  satisfied  that  his 
defenses  are  not  sufficiently  made  out  to  overcome  the  recited 
consideration  of  the  note,  which  is  confirmed,  rather  than  over- 
come, by  the  evidence. 

Wherefore,  the  judgment  is  affirmed  with  damages. 

B.  H.  Field,  Bullock,  Anderson,  for  appellant. 

A.  ff.  Pield  &  Biley,  far  appellees. 
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N.  E.  Jones  &c.  v.  Peabce  &  Son. 

Pleadings— Amended  Answer  as  Counter-claim  Filed. 

Where  the  allegations  in  an  amended  oounter-claimi  show  facts 
material  to  the  issue,  on  motion,  it  should  be  permitted  to  be  filed,  it 
having  the  effect  of  requiring  the  plaintiff  to  verify  his  defense  to  the 
the  oountei<-claim. 


APPEAL    FBOM    BATH    CIBCUIT    COUBT. 
April  24,  1809. 

Opinion  of  the  Coubt  by  Jubge  Haedin  : 

This  suit  was  brought  in  February  1862  when  business  in  the 
courts,  if  not  suspended,  was  greatly  interrupted  by  the  Civil 
war  then  flagrant  and  raging,  and  at  the  next  term  an  answer 
and  counter-claim  were  filed  which  do  not  appear  to  have  been 
verified  by  any  one. 

Nevertheless  in  June  1864  a  reply  to  the  counter-claim  seems 
to  have  been  filed,  which  was  not  signed  or  verified.  From  that 
time  the  case  seems  to  have  languished  without  even  an  order  of 
continuance  until  the  20th  of  March  186Y,  when  the  defendants 
presented  and  moved  to  be  permitted  to  file  an  amended  answer 
and  counter-calim,  verified  by  the  aflBdavit  of  N.  R.  Jones,  one 
of  the  defendants,  stating  that  he  believed  the  statements  thereof 
were  true,  and  that  the  facts  were  in  the  personal  knowledge  of 
the  plaintiffs,  and  the  attorney  of  the  plaintiffs  could  not  truth- 
fully verify,  by  his  oath  and  affidavit,  and  answer  thereto. 

The  alegations  of  the  amended  counter-claim,  appear  to  have 
been  material  and  the  motion  had  the  effect  of  requiring  the  plain- 
tiffs to  verify  their  defense  to  the  counter-claim  according  to  sect. 
611  of  the  Civil  Code,  as  amended  in  1865. 

And  this,  under  all  the  circumstances  of  the  case,  the  court 
should,  we  think,  have  permitted,  before  trying  the  case,  aiid  for 
the  error  in  refusing  to  do  so  judgment  should  have  been  set 
aside. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 


90  Kentucky  Opinions. 


Opinion  of  the  Court. 


for  a  new  trial  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Simpson,  Nesbitt  &  Gudgell,  for  appellant. 
Wadsworth,  Lacy,  for  appellee. 


E.  C.  Roach  v.  T.  H.  Scott. 

Judgment — ^Rendered  on  AUegations  in  Petition. 

A  judgroent  can  only  be  rendered  in  accordance  with  the  allegations 
of  a  petition,  which  must  control  the  prayer. 

Same. 

Where  there  is  a  yariance  betweent  the  allegations  and  the  prayer  In 
a  petition,  a  judgment  should  be  for  the  amount  shown  by  the  all^a- 
tions. 

Interest — ^When  AUowed  by  The  Court. 

In  a  suit  for  recovery  of  amount  due  for  sale  of  a  consignment  of 
tobacco,  interest  should  be  allowed  on  the  account,  from  the  time  it 
should  have  been  paid,  and  not  from  the  date  of  filing  the  suit. 

APPEAL   FBOM  HICKMAN   CIRCUIT   COURT. 
April  15,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Scott  sued  Mrs.  Poindexter,  E.  A.  Koach  and  Daniel  Gould 
as  partners  trading  under  the  style  of  Poindexter  &  Co.,  for 
money  had  and  received  to  his  use  as  the  proceeds  of  three  hogs- 
heads of  tobacco  of  1500  lbs.  each,  shipped  to  them  at  New 
Orleans,  and  sold  by  them  in  the  year  of  1861,  averring 

"that  the  sales  of  said  three  hogsheads  amounted  to  at 
least  $200,  and  that  the  defendants  have  accounted  to  him 
for  the  proceeds  of  the  sale  of  only  two  of  the  said  three 
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hogsheads  of  tobacco  equal  to  $150,  and  that  the  remainder 
say  $500  and  interest  remains  impaid." 

Process  being  served  on  Roach  only,  a  judgment  by  default 
was  taken  against  him  for  five  hundred  dollars,  with  interest 
from  October  13,  1866,  which  he  seeks  to  reverse. 

There  being  no  motion  for  a  new  trial,  nor  bill  of  exception 
containing  the  evidence,  if  any  was  heard,  the  judgment  must 
be  tested  on  the  validity  of  the  petition. 

The  averment  is  that  the  tobacco  sold  for  two  hundred  dollars, 
and  that  only  one  hundred  and  fifty  dollars  had  been  paid  over, 
therefore,  it  shows  only  fifty  dollars  remained  to  be  paid  and 
this  must  control  the  prayer  of  the  petition,,  though  a  judgment 
for  five  hundred  dolars  was  asked. 

It  may  be  possible  that  as  the  amount  for  which  the  tobacco 
was  averred  to  be  sold  was  put  down  in  figures  it  was  intended 
to  aver  it  sold  for  two  thousand  dollars,  instead  of  two  hundred, 
and  as  the  credit  was  likewise  set  out  in  numerals,  it  may  have 
been  intended  for  fifteen  hundred,  instead  of  one  hundred  and 
fifty  dollars,  but  there  is  nothing  in  this  record  to  justify  a 
judicial  determination  of  any  such  mistake.  It  was  therefore 
eroneous  to  adjudge  by  default  five  hundred  dollars  upon  the 
allegations  of  this  petition. 

The  averment  is  that  this  tobacco  was  shipped  and  sold  in  the 
year  of  1861,  hence  as  matter  of  law  interest  should  be  allowed 
on  the  money  not  paid  over  from  the  time  it  should  have  been 
so  paid,  and  not  from  the  date  of  filing  the  suit,  as  was  decided 
by  this  court  in  Field  v.  Burnam,  3  Bush,  pi 8, 

Wherefore,  the  judgment  is  reversed  for  further  proceedings 
consistent  herewith. 


Craddock  &  Trabue,  for  appellant. 
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F.  C.  Shabp  &  Wife  v.  James  Hackney  et  al. 

Appeal  and  Error — Reversal  of  Cause  for  New  Trial — Surprisa 

An  order  was  entered  by  the  court,  "It  is  ordered  that  the  issue  herein 
be  set  for  trial  on  the  3rd  day  of  the  next  April  term."  However  on 
the  same  day  the  case  was  submitted  to  the  court  without  due  notice 
to. appellant:     Held,  to  authorize  a  reversal,  and  a  new  trial  awarded. 

APPEAL    FROM   WOODFORD   CIRCUIT    COURT. 
April  17,  1869. 

Opinion  of  the  Court  by  Judge  Peters  : 

On  the  17th  of  October,  1867,  the  master  to  whom  the  case  was 
referred  filed  his  report,  to  which  exceptions  were  filed  on  the 
same  day  by  both  parties ;  and  this  order  was  then  made :     It  is  ^ 
ordered  that  the  issue  herein  be  set  for  trial  on  the  3rd  day  of 
the  next  April  term. 

Without  setting  aside  formally  the  last  named  order,  the  record 
shows  the  case  was  heard  on  the  same  day,  to-wit:  17th  of 
October,  1867,  and  the  clerk  certifies  that  no  order  of  submission 
was  in  fact  made,  and  the  exceptions  not  disposed  of.  But  that 
the  record  was  sent  to  the  judge  after  the  court  adjourned,  and 
the  judgment  rendered  in  vacation. 

The  facts  conduce  strongly  to  the  conclusion  that  appellant  was 
not  apprised  of  the  submission  of  the  case,  and  that  he  and  his 
counsel  were  not  aware  that  there  was  any  intention  to  submit 
the  case  at  that  term,  and  had  certainly  a  right  to  suppose  the 
case  would  not  be  heard  before  the  next  term  of  the  court;  and 
may  have  reasonably  supposed  from  the  character  of  the  order 
recited  that  the  issue  referred  to  was  the  issue  of  fact  raised  by 
the  pleadings,  and  that  it  would  be  tried  by  a  jury,  on  the  day 
fixed  at  the  next  term.  But  be  that  as  it  may,  the  trial  of  the 
case  was  certainly  a  surprise  to  both  the  appellant  and  his  coun- 
sel, and  was  had  when  they  might  well  have  concluded  the  cause 
was  continued;  and  if  a  trial  had  been  urged  in  their  hearing, 
they  might  have  made  out  good  grounds  for  a  continuance. 
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The  language  of  section  466  and  466  of  Civil  Code,  is  very 
broad  and  comprehensive,  conferring  juridiction  on  courts  of 
equity  in  all  cases  relating  to  the  settlement  of  the  estates  of 
deceased  persons;  sufficiently  so  to  embrace  this  case,  and  this 
court  would  not  feel  authorized  to  interpose,  and  reverse  a  jviig- 
ment  of  a  chancellor  merely  because  he  might  refuse  to  refer  an 
issue  of  fact  in  this  class  of  cases  to  a  jury. 

But  for  the  reason  herein  stated,  the  judgment  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 


Porter  &  Greathotisej  for  appellants. 
U.  Turner,  for  appellees. 


John  Todd  v.  James  Millee. 

Judgment — ^Verdict  Contrary  to  Evidence. 

Where  the  evidence  shows  from  the  facts  brought  out  on  the  trial 
of  a  cau%,  a  preponderance  in  favor  of  defendant,  a  verdict  contrary 
thereto  will  be  set  aside  and  a  new  trial  awarded. 


APPEAL    FROM    PENDLET9N    CIRCUIT    COURT. 
April  27,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

There  is  no  substantial  error  in  giving  or  refusing  instructions. 
But  it  seems  to  this  court  that  the  verdict  was  not  authorized 
by  the  evidence. 

The  testimony  does  not  allow  the  imputation  of  spoliation 
while  the  whiskey  was  in  the  appellant's  custody,  nor  of  the  loss 
of  any  of  the  whiskey  by  his  culpable  negligence.  On  the  con- 
trary, the  appellee  himself  seems  to  have  been  negligent  in  con- 
signing the  whiskey  in  defective  and  leaky  barrels  and  also  in 
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not  either  repairing  them  properly  or  substituting  good  ones. 
In  the  course  of  two  years  after  the  deposit,  37  barrels  as  depos- 
ited were  necessary  for  filling  25  full  barrels,  thus  showing  that, 
in  that  interval,  there  had  been  a  loss  of  one-third  by  leakage  and 
evaporation,  but  evidently  by  leakage  chiefly ;  whereby  only  about 
one- third  of  the  original  quantity  reraainedr  Consequently  only 
an  equal  rate  of  leakage  for  five  succeeding  years  could  have  left 
more  than  five  barrels,  if  as  much,  which  at  the  highest  estimate 
could  not  have  yielded  half  the  amoimt  of  the  verdict.  Conse- 
quently there  was  no  consistent  groimd  for  the  assessement  made 
by  the  jury  conceding  to  them  the  utmost  allowable  latitude  of 
discretion.  And  therefore  the  circuit  court  erred  in  over-ruling 
the  motion  for  a  new  trial. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


FisJcs,  for  appellant. 
Boyd,  for  appellee. 


M.  M.  Miller  v.  W.  K.  Hall  &  Wife. 

Rents — Rescission  of  Purchase. 

Upon  rescission  of  a  contract  of  purchase  of  a  house  anl  lot,  under  a 
judicial  sale,  where  the  purchaser  is  put  in  possession,  it  i»  not  error 
to  charge  rent  upon  same  from  the  time  of  his  entering  into  possession, 
where  he  is  allowed  for  all  improvements,  interest  on  purchase  money 
paid. 

APPEAL    FROM    HICKMAN    CIRCUIT    COURT. 
April  21,  1869. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  estimate  made  by  the  commissioner  and  adopted  by  the 
court  of  the  annual  rents  of  the  house  and  lot  occupied  by  the 
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appellant  of  $220  per  annum  from  the  time  he  took  possession 
as  a  purchaser,  by  substitution  for  Light,  Bumet  &  Co.  (deducting 
four  months  from  the  time  the  Confederate  soldiers  occupied  the 
property),  seems  to  have  been  in  conformity  with  the  evidence 
taken  by  the  commissioner. 

Adopting  that  estimate,  and  allowing  the  appellant  $107  for 
improvements,  and  $702.50  with  interest  from  the  3rd  day  of 
July,  1860,  for  money  paid  by  him  as  purchaser,  the  accoimt 
resulted  in  charging  him  with  $1416  and  crediting  him  by  $1114, 
showing  a  balance  against  the  appellant  of  $302,  which  the  court 
ordered  to  be  paid  out  of  the  money  belonging  to  the  appellant 
in  the  hands  of  its  commissioner,  and  this  appeal  is  from  that 
judgment. 

The  main  ground  of  complaint  is  that  the  adjustment  of  rents 
was  made  on  an  incorrect  bqsis — that  appellant  having  been  per- 
mitted to  take  possession  under  his  purchase  and  occupy  the 
property  for  nearly  three  years  as  his  own,  even  before  an  appeal 
was  prosecuted  from  the  judgment  of  sale,  and  it  not  having 
been  decided  till  a  .still  later  period  that  he  could  not  retain 
the  propery,  it  is  contended  that  he  should  not  have  been  made 
to  account  for  rent  till  he  was  ordered  to  surrender  the  posses- 
sion, and  we  are  referred  to  the  case  of  Washington  against 
McGee  (S  Dana,  4.Jf5)  as  authoritative  of  this  question. 

That  case,  like  that  o£  Swings  Heirs,  kc.  v.  Mandleys  E'xors., 
to  which  the  opinion  refers,  turned  upon  very  peculiar  circum- 
stances, and  equitable  considerations,  which  do  not,  as  we  think, 
characterize  this  case.  It  is  true  the  appellant  entered  into  the 
possession  as  a  purchaser,  and  paid  part  of  the  purchase  money, 
and  made  some  improvements  on  the  property,  but  the  judgment 
allows  him  credit  by  the  money  he  so  paid,  with  interest,  and  also 
the  amount  of  the  improvements,  and  we  perceive  no  sufficient 
reason  for  exempting  him  from  an  accountability  for  rent  while 
he  had  the  use  of  the  property. 

Wherefore,  the  judgment  is  affirmed. 

Bullochj  for  appellant 

Lindsay,  Crossland,  for  appellees. 
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XiCHOLAfl  Gathoff  et  al  V.  Pat.  Foed. 

Ordinance— street  Improvement. 

An  ordinance  providing  for  street  improvement  "in  aooordance  with 
specifications  to  be  furnished  by  the  city  engineer,  etc.,"  and  which  may 
be  "altered  or  modified  by  him/'  is  held  to  be  void. 

Sa]ne--City  Council. 

The  city  council  cannot  by  an  ordinance  delegate  to  its  city  engineer, 
power  to  fix  a  grade  ior  street  improvement,  determine  what  material 
shall  be  used,  how  much  of  a  street  shall  be  improved  etc 

January  23,  1869. 
APPEAI.  FKOM   LOUISVILLE   CHANCEBY   COURT. 

Opinion  of  the  Couet  by  Judge  Petebs  : 

In  August,  1868,  the  General  Council  of  the  City  of  Louisville 
passed  an  ordinance  as  follows: 

Be  it  ordained  by  the  general  council  of  the  city  of  Louisville, 
that  Fourteenth  street  from  the  south  side  of  Madison  street  to 
the  north  side  of  Chestnut  street,  be  graded,  paved,  curbed,  and 
macadamized  at  the  cost  of  the  owners  of  the  property  bounding 
thereon.  Said  work  to  be  done  subject  to  the  supervision,  and 
control,  of  the  city  engineer,  and  in  accordance  with  the  specifica- 
tions to  be  furnished  by  him,  which  specifications  may  be  altered, 
or  modified,  by  said  engineer  as  in  his  judgment  may  seem  most 
conducive  to  the  public  interest,  the  right  being  reserved  for  said 
engineer  to  suspend  the  execution  of  the  work,  from  time  to  time 
for  causes  satisfactory  to  himself. 

Improvements  having  been  made  on  the  street  fronted  by  appel- 
lants' property,  under  and  by  virtue  of  said  ordinance  and  they 
having  failed  to  pay  the  several  sums  thd  estimated  costs  thereof, 
an  action  was  brought  to  subject  their  property  to  the  payment 
thereof  by  the  contractor;  to  the  petition  appellants  demurred, 
and  also  filed  an  answer;  their  demurrer  was  over-ruled,  and  a 
demurrer  to  their  answer  having  been  sustained,  they  failing  to 
answer  further,  judgment  was  rendered  against  them  for  the  sums 
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assessed  against  them  by  the  engineer,  with  interest  from  the  24:th 
of  July,  1867,  till  paid,  with  costs,  and  they  have  appealed. 

It  is  proper  to  state  that  the  contract  made  by  the  engineer  with 
appellee  conforms  to  the  ordinance. 

In  the  case  of  Hydes  &  Goose  vs.  Norwood,  etc.,  Jf  Bush,  this 
court  said  in  commenting  on  a  similar  ordinance  of  the  general 
council  of  said  city  and  a  contract  made  in  conformity  thereto: 
To  ordain  generally,  that  a  street,  or  square,  should  be  graded  and 
paved,  or  so  much  thereof  as  the  engineer  might  direct  'and  accord- 
ing to  specifications  to  he  furnished  hy  him,  is  simply  to  delegate 
to  him  the  power  to  fix  the  grade,  determine  what  materials  should 
be  used  for  the  improvement,  and  how  much  of  the  street  should 
be  thus  improved,  and  is  not  the  determination  of  the  council,  as 
to  any  of  these  things ;  but  rather  a  general  and  unlimited  letter 
of  attorney  to  the  engineer  to  have  so  much  of  a  square  or  street 
as  he  may  deem  proper  improved  in  a  manner  to  his  own  liking. 

And  to  allow  such  an  ordinance  to  bind  the  property-holder  is 
to  destroy  all  the  safeguards  thrown  around  him  by  law. 

And  the  judgment  of  the  court  below  dismissing  the  petition 
in  that  case  against  the  property  owners  was  approved  by  this 
court 

The  ordinance  and  contract  sought  to  be  enforced  in  this  case 
are  obnoxious  to  the  same  objections  that  were  deemed  fatal  in 
the  case  above  referred  to  and  for  the  same  reasons. 

Wherefore,  the  judgment  is  reversed.  Judge  Robertson  non  con- 
curring, and  the  cause  remanded,  with  directions  to  sustain  the 
demurrer  to  the  petition,  and  for  further  proceedings  consitsent 
herewith. 

Worthington,  for  appellant. 

J.  0.  Wilson,  for  appellee.  ) 
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B.  R.  Qabd  v.  a.  L.  Gkeeb  et  ax.. 

Demurrer — ^Petition. 

A  petition,  Betting  out  a  contract,  and  agreements  of  the  parties,  and 
praying  for  general  relief,  is  not  demurrable. 

Pleadings— Allegations  of  Petition. 

Where  a  petition,  giving  all  the  alleged  agreements  between  the 
parties,  asks  for  general  relief,  the  plaintiff  is  entitled  to  either  a  spe- 
cific performance,  or  a  rescission  of  the  contracts  as  alleged. 

APPEAL  FBOH  KENTON   CIRCUIT  COUET. 
April  24,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

This  action  in  equity  was  brought  by  appellant  against  A.  L. 
Greer,  W.  F.  Simrall  and  J.  A.  Greer.  And  after  a  careful 
examination  of  the  very  elaborate  petition  of  appellant  the  fol- 
lowing material 'facts  are  found  to  be  alleged:  That  appellant 
was  the  owner  by  a  proper  deed  of  assignment  of  the  right  to 
make,  use  and  vend  in  Kentucky  a  machine  to  make  brick,  kno\\Ti 
as  Hotchkiss  &  Buss'  patent.  That  in  Xovember,  1865,  he  made 
an  agreement  in  writing  with  A.  L.  Greer  to  sell  and  assign  the 
right  to  use,  and  sell  said  machine  in  the  counties  of  Kenton, 
Campbell  and  Fayette,  Kentucky,  if  upon  a  fair  trial  of  said 
machine  said  Greer  should  be  satisfied  that  it  would  answer  the 
purpose ;  and  he  was  to  secure  the  title  to  the  same  to  said  Greer 
by  a  proper  deed  of  assignment,  upon  the  conveyance  of  the  latter 
to  him  of  six  acres  of  land  in  Cook  county,  Illinois,  near  Chicago. 
That  Greer  tried  said  machine,  was  satisfied  with  it  and  elected 
to  take  it,  but  failed  to  make  to  him  the  conveyance  of  the  six 
acres  of  land. 

That  in  February  1867,  appellant,  W.  F.  Simrall  and  J.  A. 
Greer,  met  and  concluded  to  form  a  joint  stock  company  for  the 
purpose  of  manufacturing  brick  in  said  county  of  Kenton,  appel- 
lant owning  a  brick  press,  or  the  right  to  use  it,  which  was 
necessary  for  the  more  successful  operation  of  said  brick  machine. 
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That  said  joint  stock  company  was  formed  and  the  terms  upon 
which  it  was  formed  reduced  to  writing  by  said  A.  G.  Greer, 
which  writing  recites  that  the  said  A.  L.  Greer  had  the  exclusive 
right  to  manufacture  brick  with  said  machine  in  Kenton  county, 
which  right  he  thereby  transferred  to  said  company,  reserving  to 
himself  certain  privileges  and  benefits  therein  named,  appellant 
to  pay  one-half  the  cost  of  fitting  up  the  yard,  or  yards,  for  the 
purpose  of  carrying  out  the  enterprise,  and  Simrall  and  J.  A. 
Greer  to  pay  the  other  half  of  the  cost  thereof. 

That  the  company  thus  formed  completed  the  necessary  prepa- 
rations, and  engaged  in  the  manufacture  of  brick  in  Covington, 
and  continued  the  same  until  the  22nd  of  May,  1867,  when  said 
Simrall  and  J.  A.  Greer  sold  out  their  one-half  of  said  brick  yards, 
machines  and  right  to  use  said  patent  brick  machines  in  Kenton 
to  him  for  the  consideration  of  $7,500.  Three  thousand  five  hun- 
dred dollars  of  which  were  paid  for  the  one-half  of  the  right  to 
use  said  brick  machine  in  Kenton  county  which  they  claimed. 
That  he  had  paid  the  whole  of  said  $7,500  and  had  paid  said 
$3,500  by  mistake,  and  without  consideration,  and  alleges  the 
following  additional  facts  in  further  confirmation  thereof,  viz: 

That  when  A.  G.  Greer  assumed  to  be  the  owner  of  said  patent 
right  for  Kenton  county,  and  to  transfer  the  same  to  Gard,  Sim- 
rall and  J.  A.  Greer,  he  had  not  acquired  the  legal  title  therefore, 
and  only  held  appellant's  obligation  to  make  him  a  title,  upon  his 
conveying  to  said  appellant  the  six  acres  of  land  before  described, 
that  he  had  delayed  making  the  title  to  the  land ;  because,  as  he 
said,  he  was  removing  certain  defects  which  he  said  he  had  dis- 
covered; but  which  he  said  he  could  and  would  remove,  and 
assured  appellant,  Simrall  and  J.  A.  Greer,  that  it  should  be  done ; 
up  to  the  time  appellant  purchased  the  interest  of  Simrall  and 
J.  A.  Greer  in  the  yard  and  right  to  use  said  patent  in  Kenton 
county,  and  after  he  had  made  said  purchase,  he  then  demanded 
of  A.  L.  Greer  to  convey  said  six  acres  of  ground  to  him,  which 
he  refused  to  do,  and  still  declines  to  execute  the  contract  by  con- 
veying the  land,  and  he  charges  that  A.  L.  Greer  was  the  real 
party  in  all  of  said,  sales,  negotiations,  and  trades  set  forth, 
although  the  names  of  Simrall,  who  is  his  son-in-law,  and  J.  A. 
Greer,  who  is  his  son,  were  used  by  him,  and  their  names  inserted 
in  the  several  contracts  to  enable  A.  L.  Greer  to  perpetrate  the 
fraud,  by  which  he  got  from  appellant  said  $3,500.     That  said 
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Simrall,  J.  A.  Greer  and  appellant  believed  A.  L.  Greer  intended, 
faithfully  to  execute  his  and  convey  the  land  as  the  consideration 
for  the  patent  right  aforesaid  for  said  counties  when  they  entered 
into  the  contract  to  sell  him  back  said  patent  right  and  said  brick 
yards,  and  they  all  abored  under  that  mistake  when  he  paid  said 
$3,500 — and  that  the  same  was  paid  without  consideration — and 
he  therefore  prays  judgment  for  said  $3,500  against  said  defend- 
ants, and  for  all  proper  relief. 

A.  L.  Greer  filed  a  separate  demurrer  to  the  petition,  setting 
forth  several  grounds  therefor,  one  of  which  is  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  him. 

And  Simrall  and  J.  A.  Greer  filed  jointly  a  general  demurrer. 
The  demurres  were  sustained,  and  leave  given  to  appellant  to 
amend  his  petition,  which  he  declined  to  do,  and  it  was  then  dis- 
missed, and  that  judgment  he  now  seeks  to  reverse. 

From  this  statement  of  facts  the  appellant  has  parted  with 
valuable  rights  to  regain  a  part  of  which  he  actually  paid  out 
$3,500,  and  has  received  nothing  in  return.  A.  L.  Greer  has 
gotten  all  he  contracted  for,  and  has  neither  conveyed  the  land  he 
covenanted  to  convey,  nor  paid  the  value  thereof.  Under  the 
prayer  for  general  relief,  whether  he  should  be  able  to  manifest 
his  right  to  recover  the  $3,500  of  those  he  paid  the  same  or  not,  he 
certainly  is  entitled  to  enforce  the  conveyance  of  the  land,  and 
in  case  he  cannot  get  that,  to  its  value,  or  a  rescission  of  the  con- 
tract, and  whether  Simrall  and  J.  A.  Greer,  being  mere  assignees 
of  one-half  the  right  to  use  said  machine  in  Kenton  county,  as 
volunteers,  their  responsibility  will  depend  on  future  develop- 
ments. 

Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  over-rule  the  demurrers  to  the  petition,  to  per- 
mit appellant  to  amend  his  petition  if  he  should  ask  to  do  so, 
and  for  further  proceedings  consitsent  herewith. 

Stevenson  &  Myers,  for  appellant. 

Simrall,  Carlisle  &  Hord,  Benton,  for  appellees. 
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K.  L.  Thoenton  et  al  v.  G.  B,  Hodge  et  al. 

Wins— Bequest— Construction. 

A  bequest  that  leases  of  land,  when  laid  of  should  be  "(fivided 
equally  among  my  three  daughters  •  •  •  and  when  the  leases 
expire,  the  title  and  right  of  property  is  to  vest  in  the  heirs  of  such  of 
my  daughters,  to  whom  the  same  was  assigned,''  held  to  mean  that  as 
the  land  was  laid  off  and  leased,  they  were  to  be  assigned  severally,  but 
equally,  and  the  heirs  to  take  the  lands  thus  leased  and  assigned,  regard- 
less of  the  relative  value  when  the  leases  expired. 

Willlftr-HiatiUy  How  Cured. 

Where  a  will  leaves  a  hiatus  between  the  time  of  the  performance  of 
a  bequest  and  the  recipiency  by  the  remaindermen,  the  whole  instrue- 
ment  must  be  construed  in  determining  the  testators  intention,  and  pre- 
sumptions to  be  stomgly  in  favor  of  the  legatees. 

Descent  and  Di8tributi<m— Rights  of  Remaindennen. 

Though  a  trustee  under  a  will  nmy  have  failed  to  explicitly  carry 
out  the  provisions  of  a  will,  by  agreement  with  the  then  heirs^  this  would 
not  effect  the  rights  of  remaindermen,  nor  relieve  the  trustee  of  fiducial 
responsibilities. 

Same— Right  of  Remaindermen  to  Have  Partition  Made. 

Though  a  legacy  may  be  entailed  with  rights  to  remaindermen,  the 
latter,  upon  the  death  of  their  life  tenant,  would  have  the  right  to 
elect  to  hold  their  portion  disrobed  of  the  special  trust;  this  would  not 
be  an  injury  to  the  other  joint  life  tenants  of  other  remaindermen,  a 
partition  giving  them  the  same  right  of  ingress  and  egress. 

Tmsts— Should  be  Performed  Within  a  Reasonable  Tima 

A  trust,  under  a  will,  should  be  performed  within  a  reasonable  time, 
and  where  a  trustee  is  negligent,  a  court  of  equity  may  be  called  upon 
to  order  a  specific  performance  as  designated. 

Same. 

A  chancery  court  has  power  to  close  the  trust  as  to  a  trustee  in  a 
will,  upon  rule,  and  retain  possession  of  the  cause  and  by  rule  or  other- 
wi^,  from  time  to  time,  direct  and  control  the  trust  and  trustee. 

Same. 

It  is  necessary  however,  that  a  specific  performance  for  a  division  of 
land  under  the  original  trust,  should  be  ordered  performed  by  the 
original  trustee. 

8 
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Discent  and  Distribution — ^Partition  Between  Legatees — ^Application  of  Rule. 
The  principle  that  where  a  tract  of  land  is  directed  to  be  sold  and 
proceeds  divided  between  a  multiplicity  of  persons,  none  are  entitled 
to  a  reconversion,  without  the  unanimous  consent  of  the  whole,  has  no 
application  to  a  case,  where  only  an  undivided  moity  wias  to  be  con- 
verted. 


APPEAL  FROM  CAMPBELL  CIKCUIT  COUBT. 
April  23,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  court  on  proceedings  for  that  purpose  having  removed  W. 
J.  Berry  as  a  trstee  under  the  will  of  James  Taylor,  deceased,  and 
having  closed  the  trust  as  to  Thornton  so  far  as  the  children  and 
heirs  of  Mrs.  Tibbatts  are  concerned,  both  orders  are  here  on 
appeal. 

We  are  satisfied  that  the  proper  causes  for  the  removal  of 
Berry  appear  in  the  record,  hence  that  order  is  affirmed,  and  will 
be  no  further  considered. 

It  is  insitsed  that  the  other  order,  even  if  proper,  could  not  be 
upon  rule  as  in  this  case,  but  must  be  upon  a  new  suit  by  petition. 
But  inasmuch  as  there  was  a  pending  suit  relative  to  the  trust 
which  contained  other  prayers  and  objections  beside  the  removal 
of  Berry,  it  was  proper  that  the  chancellor  should  retain  posses- 
sion of  the  cause  and  could  from  time  to  time  by  rule  or  otherwise 
direct  and  control  the  trust  and  trustee,  hence  it  is  important  to 
inquire  into  the  more  substantial  question  whether  said  order  was 
authorized  under  the  will  of  the  testator. 

In  the  second  section  of  codicil  No.  2,  the  testator  appointed 
W.  J.  Berry  and  E.  L.  Thornton  trustees,  and  directed 

"that  they  lay  off  two  hundred  acres  of  land  on  Licking 
river,  and  adjoining  the  town  of  Newport,  into  convenient 
lots  for  building,  as  an  addition  to  the  town  of  Newport 
Said  lots  to  be  laid  out  on  the  most  approved  plan.  And 
first  that  they  shall  lease  out  for  the  term  of  fifty  years 
one-half  of  said  property,  the  lessee  to  pay  an  annual  rent 
for  the  lots,  together  with  all  State,  county  and  other 
taxes,  that  may  be  levied  on  the  same.    The  said  ground  so 
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leased  to  be  subject  to  such  terms  and  conditions  as  to 
revaluation  and  forfeiture  as  the  said  trustees  shall  deem 
best 

"Secondly.  If,  however,  it  shall,  be  found  the  foregoing 
plan  of  leasing  said  ground  will  not  be  advantageous  and 
profitable  to  my  heirs,  then  I  empower  said  trustees  to 
change  the  leasing,  as  to  them  shall  seem  best,  but  at  what- 
ever term  the  leases  end  and  expire,  whether  for  a  longer 
or  shorter  period  than  fifty  years,  the  property  is  to  revert 
to  such  of  my  children  or  their  heirs,  to  whom  the  same 
may  have  been  asisgned  by  my  said  trustees.  The  said 
trustees  are  to  divide  the  leases  so  made  of  said  property 
equally  among  my  three  daughters,  who  are  to  receive  the 
annual  rents  for  the  same,  for  their  own  use  and  benefit, 
during  their  natural  lives;  and  when  the  leases  expire  the 
title  and  right  to  the  property  is  to  vest  in  the  heirs  of 
such  of  my  daughters,  to  whom  the  same  was  assigned,  and 
set  off  by  said  trustees.  The  other  moiety  of  said  groimd 
or  lots  the  said  trustees  are  to  sell  and  convey  the  same  to 
purchasers,  the  sales  to  be  made  on  such  terms  and  condi- 
tions that  like  sales  are  made.  X  X  'X  X  The 
fund  arising  from  the  sale  of  the  moiety  of  said  tract 
the  trustees  are  to  invest  in  improved  or  productive  prop- 
erty in  Newport,  Cincinnati  or  Covington,  yielding  a  fair 
rent ;  or  if  my  daughters  prefer  it,  they  may  have  houses 
for  rent  erected  with  the  funds  on  the  land  laid  off  into 
lots  west  of  the  road  from  Newport  to  Alexandria,  or  on 
any  lots  I  may  have  devised  them  in  Newport,  or  else- 
where. The  trustees  are  jointly  and  severally  authorized 
and  empowered  to  act  in  refemce  to  said  property." 

He  then  provided  for  the  compensation  of  the  trustees,  and 
then  that : 

"In  laying  out  and  selling  the  aforesaid  property  I  do 
not  wish  it  to  be  hurried  into  market,  and  the  whole  of  said 
ground  adjoining  the  town  of  Newport,  and  that  on  the 
Ohio  river  need  not  be  laid  out  at  one  time ;  and  as  to  the 
time  of  selling,  I  wish  the  said  trustees  to  consult  and 
advise  with  my  said  daughters  and  son  James  on  the 
subject. 
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"As  the  town  of  Newport  improves,  ground  will  ,be 
wanted  for  lots,  and  I  wish  this  want  supplied  by  bringing 
into  market  this  vacant  ground — ^but  not  to  force  a  sale, 
or  sacrifice  it"    . 

Greneral  James  Taylor,  the  testator,  died  November  7,  1848, 
and  Mrs.  Tibbatts  in  January,  1868,  and  said  judgment  was  pro- 
nounced July  31,  1868,  something  less  than  twenty  years  after 
the  trust  first  took  ejSect 

Eighty  acres  of  the  Newport  land  had  been  sold  by  testator, 
leaving  only  120  acres.  It  is  insitsed  that  as  this  land  being 
devised  to  the  three  daughters  jointly  and  their  heirs  and  that 
inasmuch  as  the  title  of  the  leased  lots  were  not  to  vest  in  their 
heirs  until  the  leases  expired  that  it  was  out  of  the  power  of  the 
heirs  of  one  of  these  daughters  to  elect  to  hold  their  portion  dis- 
robed of  the  trust,  for  the  remaindermen  being  uncertain,  depend- 
ing on  the  life  and  existence  of  those  who  might  stand  as  heirs  at 
law  of  Mrs.  Tibbatts  when  the  leases  might  expire,  and  that  when 
the  leases  were  to  be  made,  how  long  to  run  and  when  to  expire, 
were  all  uncertain,  depending  on  the  discretion  and  action  of  the 
trustees. 

It  is  evident  that  it  was  contemplated  and  directed  by  the  tes- 
tator that  said  lapd  should,  within  a  reasonable  time,  be  laid  ofiF 
into  town  lots,  with  streets  and  allews  on  the  most  approved  plan, 
not  however  hurried  into  market  to  the  detriment  of  the  subjects 
of  his  bounty;  but  that  this  was  to  be  the  primary  manner  of 
division  is  beyond  doubt 

It  may  be  also,  that  the  testator  desired  to  be  to  some  extent  a 
public  benefactor  to  the  town  where  he  had  so  long  and  prosper- 
ously lived,  and  where  he  had  accumulated  such  a  vast  estate,  by 
bringing  into  market  and  within  the  reach  of  its  humbler  citizens, 
of  moderate  means,  homes  in  which  they  and  their  families  <iould 
be  comfortable  and  independent,  and  this  is  to  be  inferred  from 
the  expression  in  his  will  "as  the  town  of  Newport  improves, 
ground  will  he  wanted  for  lots,  and  I  wish  this  want  supplied  by 
bringing  into  market  this  vacant  ground/^  At  the  time  of  tes- 
tator's death,  Mrs.  Harris  was  46  years  old,  Mrs.  Tibbatts  43,  and 
Mrs.  Williamson,  a  few  years  younger,  was,  say,  40  years  of  age. 
At  the  time  of  the  judgment,  therefore,  Mrs.  Harris  was  near  66, 
and  Mrs.  Williamson  near  60,  years  of  age ;  yet  this  land  had  still 
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not  been  laid  oJBf  into  town  lots,  half  sold  on  the  usual  terms,  and 
the  other  leased  out,  for  longer  or  shorter  periods,  and  the  pro- 
ceeds of  sales  invested  in  productive  property  in  Newport,  Cov- 
ington or  Cincinnati,  nor  to  the  improvement  of  the  lots  devised 
by  testator  to  his  respective  daughters,  in  this  Newport  addition 
or  other  lots. 

The  leases  of  the  reserved  half  of  the  lots,  when  laid  off,  which 
were  not  to  be  sold,  were  directed  by  the  testator  to  be 

''divided  eqiuilly  among  my  three  daughters,  who  are  to 
receive  the  annual  rents  for  the  same,  for  their  own  use 
and  benefit  during  their  natural  lives,  and  when  the  leases 
expire,  the  title  and  right  is  of  property  to  vest  in  the 
heirs  of  such  of  my  daughters,  to  whom  the  same  was 
assigned." 

It  is  clear  that  the  testator  intended  that  as  the  lots  were  leased 
the  leases  should  be  assigned  severally,  but  equally,  to  his  three 
daughters,  and  that  this  should  be  a  partition  not  only  of  the 
annual  profits,  but  of  the  lots  also,  for  the  heirs  of  the  respective 
daughters  were  to  take  the  lots,  the  leases  of  which  were  so  as- 
signed, and  this  no  mattor  how  the  relative  value  of  the  lots  may 
have  changed  when  the  leases  shall  expire. 

But  it  is  said  he  left  a  hiatus  between  the  death  of  his  respective 
daughters  and  the  termination  of  the  leases  so  assigned  them 
wherein  the  title  of  the  lots  are  not  disposed  of  and  therefore  not 
vested  in  the  heirs  of  such  deceased  daughter,  and  perhaps  the 
language,  construed  by  itself  alone,  would  so  import,  and  such 
would  be  the  impression  on  a  casual  reading  of  the  will,  but  such 
was  not  the  meaning  or  intention  of  the  testator,  as  is  manifest 
from  the  instrument  itself. 

His  daughters  were  to  receive  to  their  separate  and  sole  use 
for  life  the  annual  rents  on  the  leases  as  assigned  them,  but  after 
their  death  until  the  leases  should  expire  no  specific  direction  is 
given  as  to  the  annual  profits,  and  if  their  respective  heirs  are  not 
to  take  these  then  it  is  undisposed  of  or  go  somewhere  else  by  some 
other  clause,  which  would  be  repugnant  to  the  intention  of  the 
testator  as  manifested  by  the  general  tenor  of  the  will. 

Besides,  in  this  very  clause  of  section  two  of  codicil  tw^o,  after 
giving  the  said  trustees  discretion  on  finding  it  to  be  advantageous 
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to  his  "heirs"  to  lease  on  longer  or  shorter  time  than  fifty  years, 
he  directs, 

"but  at  whatever  term  the  leases  end  and  expire  XXX 
the  property  is  to  revert  to  such  of  my  children  or  their 
heirs  to  whom  the  same  may  have  been  assigned." 

thus  showing  that  he  contemplated  that  some  and  perhaps  many 
of  the  leases  might  expire  during  the  lives  of  his  daughters. 

But  if  not,  it  was  manifestly  his  intention  that  when  the  leases 
should  be  assigned  and  the  holder  of  the  life  estate  should  die,  that 
the  lots  and  leases  should  go  immediately  to  the  heirs  of  such  life 
tenant,  without  leaving  any  hiatus,  and  which  would  have  appeared 
beyond  all  doubt  had  the  words  "or  life  estate"  apepared  between 
the  words  "leases"  and  "expire,"  which  would  have  made  the 
devise  read,  "and  when  the  leases,  or  life  estate,  expire  the  title 
and  right  to  the  property  is  to  vest  in  the  heirs  of  such  of  my 
daughters,  to  whom  the  same  was  assigned,"  and  yet  looking  at 
the  whole  will,  and  the  intention  as  manifested  therein,  we  cannot 
any  more  doubt  that  such  was  his  intention  than  if  said  words 
had  appeared  therein. 

Had  this  land  been  laid  off  into  lots  and  half  of  these  leased  and 
the  leases  assigned,  as  was  contemplated  by  the  testator,  the  land 
would  thereby  have  been  partitioned  and  Mrs.  Tibbatts'  heirs 
would  now  be  in  the  full  enjoyment  of  both  the  possession  and 
legal  title. 

It  may  be  that  the  trustee  has  consulted  the  desires  of  the  three 
daughters  in  not  laying  off  this  ground  into  streets  and  alleys,  but 
this  could  not  effect  the  intention  of  the  testator,  who  intended 
and  provided  for  a  partition  in  this  way. 

Nor  can  a  partition  of  the  lots,  when  the  land  shall  be  so  laid 
off,  injure  either  of  the  other  joint  life  tenants  of  the  remainder- 
men, for  as  to  their  lots  there  will  then  be  ingress  and  egress  just 
as  intended  by  the  testator. 

It  is  evident  that  the  trust  was  only  to  exist  until  the  lots  were 
sold  and  leased,  and  when  the  proceeds  of  sales  should  be  invested 
and  partitioned,  but  as  to  these  matters  a  large  discretion  was 
given  to  the  trustees  and  their  judgment,  and  a  reasonable  and 
liberal  time  should  be  allowed,  but  it  was  not  intended  by  the 
testator  to  make  a  life  business  of  this  by  his  designated  trustees 
and  then  such  successor  as  the  court  should  appoint. 
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As  the  lots  should  be  leased  and  the  leases  assigned  the  whole 
trusts  as  to  such  lots  would  be  performed  and  henceforward  were 
to  be  controlled  by  the  tenant  for  life  and  her  heirs,  but  according 
to  the  conditions  which  the  trustee  should  see  proper  to  incorpor- 
ate in  the  lease. 

As  these  trusts  have  not  been  performed  within  a  reasonable 
time,  and  as  much  more  time  has  already  elapsed  than  was  con- 
templated in  ridding  the  property  of  the  control  of  the  trustees, 
we  see  no  legal  reason  why  the  heirs  of  Mrs.  Tibbatts,  who  are  the 
remaindermen  after  the  expiration  of  her  life  estate,  should  not 
have  their  portion  assigned  free  of  the  trusts  and  control  of  the 
trustee.  But  to  do  this  the  court  should  first  direct  the  trustee 
to  proceed  to  lay  off  said  land  into  lots,  streets  and  alleys  on  an 
approved  plan,  and  then  should  direct  the  portion  due  Mrs.  Tib- 
batts' heirs  to  be  asisgned  them  and  should  require  both  the  plan 
and  partition  to  be  reported  to  the  court,  subject  to  its  approval, 
and  finally  to  wind  up  and  settle  the  accounts  of  the  trustee  Thorn- 
ton with  Mrs.  Tibbatts'  heirs. 

Had  the  land  been  laid  off  into  lots  and  sold  and  proceeds 
invested  as  directed,  a  partion  of  the  half  so  sold  would  have  been 
accomplished,  and  so  of  the  half  directed  to  be  leased  and  the 
leases  asisgned,  and  Mrs.  Tibbatts'  heirs  would  have  taken  their 
portion  unencumbered  with  the  trusts ;  the  non-performance  of  the 
trust  should  not  be  allowed  to  affect  their  rights,  especially  as  to 
the  title  of  the  half  to  be  leased. 

And  the  land  is  to  be  divided  into  lots,  thus  partitioning  it  into 
small  tracts  which  may  be  assigned  to  a  part  of  the  beneficiaries 
without  injury  as  to  the  other  joint  owners,  it  is  not  perceived  that 
any  principle  recognized  in  our  equity  jurisprudence  or  the 
numerous  adjudicated  cases  referred  to  forbid  the  proposed  elec- 
tion by  these  heirs.  The  principle  that  where  a  tract  of  land  is 
directed  to  be  sold  and  the  proceeds  divided  between  a  multiplicity 
of  persons  none  are  entitled  to  a  reconversion  without  the  unani- 
mous consent  of  the  whole  has  no  application  to  this  case,  for  here 
only  an  undivided  moiety  was  to  be  converted ;  the  trusts  as  to  it 
was  different  from  those  as  to  the  other  undivided  moiety.  The 
land  should  before  now  have  been  laid  off  into  lots,  and  half  the 
lots  sold,  and  the  other  half  leased.  Had  this  been  done,,  a  com- 
plete partition  would  have  been  effected,  and  Mrs.  Tibbatts'  heirs 
would  have  recovered  iheir  portion  of  the  half  leased  free  of  the 
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trusts,  and  ihir  portion  of  the  half  sold,  would  have  been  invested 
in  other  real  estate,  which  would  likewise  have  come  to  them  dis- 
encumbered of  any  kind  of  trust.  As  this  would  have  been  the 
result  had  the  trusts  been  performed,  the  chancellor  should  now  see 
that  those  rights  be  secured  by  directing  the  land  to  be  laid  off 
into  lots  and  their  portion  partitioned  to  them. 

The  married  women  joined  their  husbands  in  a  written  election 
and  demanded  the  same  on  privy  examination  by  the  court,  which 
we  regard  as  proper  and  binding  on  them  and  their  heirs.  Still, 
as  the  division  is  now  directed  in  a  different  manner  which  might 
possibly  affect  their  election,  they  should  again  elect. 

For  this  error  alone  in  not  directing  the  partitioning  the  whole 
tract  into  lots  as  a  prerequisite  to  a-  division,  the  judgment  as  to 
Thornton  is  reversed,  with  directions  for  further  proceedings  as 
herein  indicated. 

The  order  removing  Berry  is  affinned, 

Stevenson  &  Myers,  for  appellants. 

Hodges,  Menziso  &  Farber,  Hallam,  for  appellees. 


A.  W,  Macklin  v.  Zeb  Waed. 

Appeal — Evidence — Original  Papers  Destroyed. 

On  an  appeal,  and  the  original  papers,  books,  etc.,  used  at  the  trial 
below,  are  shown  to  have  been  destroyed  by  fire,  the  AppeUate  Ck>urt 
cannot  take  judicial  cognizance  of  same,  no  copies  appearing  to  have 
been  made. 

Same — BiU  of  Exceptions. 

The  bill  of  exceptions  will  be  treated  as  if  such  evidence  had  been 
entirely  omitted. 

APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 
April  22,  1S69. 
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Opinion  of  the  Coubt  by  Judge  Peters: 

By  granting  a  rehearing  this  case  stood  in  this  court  precisely 
in  the  condition  that  it  stood  in  before  any  opinion  had  been 
delivered,  and  just  as  if  no  opinion  had  ever  been  delivered  in  the 
case  by  this  court. 

It  appears  in  the  record  now  before  us  that  the  original  books 
and  papers  of  the  prison,  kept  while  the  hemp  was  being  delivered 
by  Maoklin,  and  manufactured  by  Ward,  were  used  as  evidence  on 
the  trial  of  the  case  in  the  court  below  to  show  how  the  accounts 
stood  between  the  parties. 

It  furthermore  appears  in  the  record  now  before  the  court  that 
said  original  books  and  papers  had  been  used  on  the  trial  afore- 
said, and  that  an  order  was  made  by  the  consent  of  the  parties  to 
the  following  effect:  That  the  penitentiary  books  and  papers  used 
in  this  trial  be  used  in  the  Court  of  Appeals  without  being  copied. 

These  original  books  and  papers  as  stated  in  an  affidavit  by  T. 
X.  Linsey,  who  says  he  has  been  counsel  for  Macklin  from  the 
commencement  of  the  suit  to  the  present  time,  are  material  to  a 
proper  understanding  of  the  case,  and  are  lost,  that  they  were 
brought  up  to  this  court  as  a  part  of  the  record  in  this  case,  were 
in  the  office  of  the  clerk  of  this  court,  and  he  believes  were  burned 
when  the  clerk^s  office  of  the  court  was  burned. 

As  these  books  and  papers  do  not  seem  to  be  copied,  and  are  not 
now  on  file,  and  consequently  a  part  of  the  material  evidence  which 
was  used  on  the  trial  of  the  court  below  cannot  be  produced  here, 
this  court  cannot  review  that  judgment  on  an  incomplete  record, 
and  a  very  material  part  of  the  evidence  not  supplied. 

This  insuperable  difficulty  in  the  way  of  reviewing  that  judg- 
ment must  be  obvious,  and  consequently  must  result  in  an  affirm- 
ance of  the  judgment  of  the  court  below.     Judgment  affirmed. 


Lindsey,  for  appellant. 
Wardj  Craddock,  for  appellee. 
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John  S.  Todd's  Admb.  v,  James  M.  Todd's  Admr,  et  al 

Laches — ^N^ect  to  Claim  Interest  in  Personal  Property. 

The  neglect  to  claim  an  interest  in  personal   property   for  a   period 
of  20  years  will  bar  a  subsequent  recovery  by  the  heirs  of  the  claimant. 

APPEAL  FBOM  BOUEBON  CIBCUIT  COUBT. 
April  17,  1869. 

Opinion  of  the  Coubt  by  Judge  Williams: 

This  was  a  suit  by  appellees  against  aplellant  seeking  to  recover 
the, price  of  a  stallion,  with  compound  interest  at  biennial  rests, 
which  they  allege  John  S.  Todd  had  taken  and  sold  as  the  property 
of  James  M.  Todd,  deceased,  some  twenty-five  years  previously. 

James  M.  Todd  died  about  March  1,  1843,  very  poor,  leaving 
a  widow  and  several  small  children  in  destitute  circumstances. 

December  6,  1837,  James  M.  Todd  had  executed  to  his  brother, 
John  S.  Todd,  a  mortgage  on  an  undivided  half  of  a  jack,  a  Ber- 
trand  colt,  a  cow  and  a  calf,  two  sows  and  ten  shoats,  two  beds  and 
bedding,  six  chairs,  30  barrels  of  com,  one  hay  stack  and  a  sorrel 
Cherokee  gelding,  to  secure  John  S.  Todd  as  his  security  in  a  note 
for  $1,200  to  E.  Basye,  a  commissioner,  to  sell  a  piece  of  land 
descended  from  John  J.  Collier  to  his  heirs  and  as  security  to 
Samuel  Williams  in  some  $150  to  $200  and  to  Mrs.  Wright  for 
$200.  In  the  winter  of  1840,  this  land  was  sold  to  R.  M.  Leverque  # 
for  $1,100,  of  which  $100  was  paid  in  a  horse  to  James  M.  Todd. 
Previous  to  this  sale,  John  S.  Todd  had  filed  a  petition  to  have  the 
land  deeded  by  the  commissioner  to  him,  because  he  was  security 
for  the  purchase  money,  which  James  M.  Todd  consented  to 
WTiereupon  the  court  so  ordered. 

The  land,  however,  lacked  some  two  hundred  dollars  with 
accrued  interest  of  paying  the  debt,  as  James  M.  Todd  got  the 
horse  at  $100 — only  $1,000  was  paid  in  money. 

April  13,  1840,  John  S.  Todd  recovered  a  judgment  on  a  note 
against  James  M.  Todd  for  $362.50  with  interest  from  March  4, 
1840,  which  note  was  executed  March  3,   1840,  and  execution 
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thereon  was  returned  by  order  of  the  plaintiff,  May  19,  1840.  It 
is  reasonable  to  infer  that  this  was  a  balance  on  the  purchase 
price  of  the  land  which  John  S.  Todd  had  advanced  and  remained 
after  paying  the  $1,000  received  from  Leverque. 

John  S.  Todd  had  in  all  human  probability  made  other 
advances  for  his  brother  James  M.  Todd,  which  renders  highly 
improbable  the  account  given  by  B.  W.  Todd  in  his  deposition,  of 
the  transaction  and  sale  of  the  Bertrand  stallion  and  Cherokee 
gelding  by  James  M.  Todd  to  John  S.  Todd,  but  if  thiB  was  not 
so  the  mortgage  affords  the  next  reasonable  solution  of  the  case. 

Nor  do  the  counteracting  facts  attempted  to  be  substantiated  by 
appelles  repel  the  intrinsic  probability  of  B.  W.  Todd's  state- 
ments. As  to  the  date  when  he  left  the  State,  iione  of  the  dis- 
interested witnesses  speak  with  confidence,  they  could  easily  be 
mistaken  in  referring  to  a  period  of  over  twenty-five  years  past. 

James  O.  Todd,  who  had  assigned  his  interest  in  the  claim, 
without  consideration,  to  his  mother  for  the  purpose  of  becoming 
a  witness,  was  only  five  years  old  when  his  father  died,  and  no 
credit  can  be  given  to  his  recollection  of  events  at  that  time  and 
for  two  or  three  years  previously. 

No  suit  was  brought  in  John  S.  Todd's  life-time,  though  the 
widow  and  heirs  of  James  M.  Todd  were  in  destitute  circum- 
stances, beside  John  S.  Todd  had  given  to  a  daughter  of  his 
deceased  brother  a  horse  and  saddle  and  to  the  witness,  James 
O.  Todd,  a  saddle. 

The  circumstances  of  the  parties,  the  transactions,  the  intrinsic 
probabilities  together  with  the  death  of  John  S.  Todd,  who  could 
have  given  a  rational  and  truthful  account  of  the  transaction, 
together  with  the  great  lapse  of  time  emphatically  characterize 
this  as  a  stale  claim  to  be  discountenanced  rather  than  encouraged 
by  the  chancellor,  and  should  only  be  allowed  upon  clear,  probable 
and  imposing  proof. 

As  upon  the  merits  we  think  the  petition  should  be  absolutely 
dismissed,  the  other  errors  assigned  need  not  be  noticed. 

Wherefore,  the  judgment  is  reversed,  with  instructions  to  dis- 
miss the  petition  absolutely. 

Davis,  for  appellant, 

Prall,  for  appellees. 
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Habdin  Gbaves  v.  Robebt  Hickebson  et  ai.. 

Judgment— Appeal  from  on  Agreed  Facts. 

An  appeal  from  an  agreed  judgment,  after  the  time  allowed,  will  not 
reopen  the  judgment,  but  is  h^d  conclusive  as  to  the  question  of  liability 
therein. 

Guardian  and  Ward— Expenses  Equal  to  Receipts  from  Ward's  Property. 

Where  the  expenses  of  maintenance  of  wards  equal  the  rents,  inter- 
terest,  etc.,  of  their  property,  one  is  hdd  to  balance  off  the  other. 

APPAEL   FBOM   WASHINGTON    CIBCUIT    COUBT. 
April  23,  1809. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

The  judgment  of  May,  1864,  fixed  the  liability  of  Hall,  the 
guardian,  and  his  sureties  for  the  price  paid  to  McDaniel  for  the 
land,  that  judgment  it  was  agreed  by  the  parties,  should  be  final 
for  the  purposes  of  an  appeal  to  this  court,  but  it  was  not  appealed 
from  and  therefore  must  be  regarded  as  conclusive  of  the  question 
of  liability,  and  is  irrevocable  now. 

Appellees,  Susan  and  Sarah,  were  apprenticed  to  Garter  Hall, 
and  subsequently  thereto  he  was  on  his  own  motion  appointed 
their  guardian;  that  would  have  been  a  useless  ceremony  if  they 
had  been  entirely  without  estates,  as  he  had,  by  binding  them  to 
him,  the  care  and  custody  of  the  children  which  if  any  fortifying 
circumstances  were  necessary  strengthens  the  conclusion  that  the 
land  had  been  paid  for  by  their  father. 

The  principal  sum  charged  against  the  guardian  as  the  price 
paid  by  the  father  of  the  wards  is  the  true  amount  paid  by  him 
as  shown  by  the  evidence,  and  the  time  fixed,  when  it  should 
carry  interest  not  improper. 

On  the  cross-appeal  but  little  need  be  said.  While*  it  is  true 
that  Susan  and  Sarah  Hall  were  bound  to  Carter  Hall,  still  he 
did  not  treat  them  as  apprentices,  but  was  as  careful  and  atten- 
tive to  their  education  and  comfortable  support  as  his  means 
would  allow.    And  the  expenses  thus  incurred  by  him  must  have 


Beeman  et  al  v.  Kouse  et  ai..  113 

Opinion  of  the  Court. 

exceeded,  as  the  evidence  shows,  the  annual  profits,  or  interest 
in  the  small  sums  that  were  their  shares  of  the  price  of  the  land, 
and  the  judgment  is  not  unjust  to  them  under  all  the  circum- 
stances. 

Wherefore,  the  judgment  is  affirmed  on  the  original  and  cross- 
appeals. 

Harlan,  Hays,  for  appellant. 

Brown,  for  appellees. 


Jordan  Beeman  et  al  v.  Geoboe  Eouse  et  al. 

Judgmenta— Disability. 

Judgments  rendered  upon  the  prayer,  and  by  the  procurement  of 
femes  covert  and  infants  are  generally  as  binding  as  those  rendered  on 
the  prayer  of  persons  laboring  under  no  disability. 

Partition  of  Lands— Subsequent  Suit  to  Set  Aside. 

Where  petitioners,  under  process  of  law,  have  land  divided,  and  enter 
upon  and  occupy  their  respective  portions  in  severalty,  they  cannot  be 
heard  to  complain  by  a  subsequent  redivision,  upon  the  ground  of  mis- 
taken rights. 

APPEAL  FBOM   BOONE  CIBCUIT   OOUBT.  / 

April  16,  1869. 

Opinion  of  the  Couet  by  Judge  Petebs: 

Appellants  and  appellees  being  the  heirs  at  law  of  Julius  Rouse, 
after  his  death  joined  in  a  petition  to  the  county  court  of  Boone 
for  a  partition  of  the  lands  of  their  father  between  them. 

They  set  out  in  their  petition  the  title  to  the  lands  sought  to  be 
divided  with  exact  particularly,  referring  to  the  documentary 
evidences  of  title,  and  prayed  for  a  division  of  the  tract  on  which 
decedent  lived,  into  four  equal  parts,  and  for  a  partition  of  139 
acres,  3  rods  and  30  poles,  part  of  the  Clore  estate,  equally  be- 
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tween  appellees.  Showing  very  conclusively  that  the  nature  of 
the  title  to  that  tract,  and  its  derivation,  were  well  understood  by 
all  the  parties  interested. 

Partition  was  made,  and  deeds  of  partition  executed  precisely 
in  the  manner  asked  for  in  the  petition,  and  the  parties  took  their 
respective  parts  accordingly,  and  are  holding  in  severalty. 

The  derivation  of  title  to  the  139-acre  tract  was  well  understood 
by  all ;  that  fact  is  admitted ;  but  a  mistake  as  to  their  legal  rights 
is  alleged  by  appellants,  and  they  seek  to  set  aside  the  partition 
and  deeds  executed  in  conformity  therto,  for  that  tract,  on  account 
of  that  mistake. 

The  land  now  sought  to  be  recovered  and  re-divided  by  this 
suit  descended  to  the  mother  of  appellees  from  her  father,  except 
a  small  portion  threof ,  which  was  paid  for  out  of  money  which  also 
descended  to  her,  and  which  her  husband  had  never  reduced  into 
possession.  And  the  conveyance  was  made  to  herself  and  husband 
jointly  by  her  co-heirs,  in  ignorance  of  all  the  parties  as  to  the 
legal  effect  of  the  conveyance,  and  under  a  mistake  of  her  rights 
under  the  deed,  as  is  shown  by  the  conduct  and  repeated  declara- 
tions of  Julius  Rouse.  He  stated,  when  applied  to  to  sell  said 
land,  that  it  was  not  his  land,  but  was  the  property  of  his  last 
wife's  children ;  declared  he  did  not  claim  it  as  his  own,  and  there 
is  some  evidence  conducing  to  show  that  he  surrendered  it  up  to 
these  children,  and  advised  them  not  to  sell  it,  always  treating 
it  as  their  land,  and  showing  that  he  held  it  in  trust  for  them. 

If  the  last  mistake  can,  or  should  be,  corrected,  it  is  just  as 
equitable  and  proper  that  the  first  should  also  be  corrected,  and 
then  the  title  is  where  it  would  have  been  if  no  mistake  had  ever 
been  committed. 

Judgments  rendered  upon  the  prayer,  and  by  the  procurement 
of  femes  covert^  and  infants,  are  generally  as  binding  as  those 
rendered  on  the  prayer  of  persons  laboring  under  no  disability. 

Here  appellants  aided  materially  at  least  in  having  the  legal 
title  transferred  to  those  whose  equitable  claim  was  strong  and 
imposing,  and  the  chancellor  will  not  lend  his  aid  to  deprive  appel- 
lees or  so  meritorious  a  claim. 

Wherefore,  the  judgment  is  affirmed, 

Pryor  &  Chambers,  for  appellants. 
Carlisle  &  O'Hara,  for  appellees. 
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Joseph'  Adams  Exr.  v.  Teresa  Murray,  &c. 

Interest— Payment  of  Fund  to  Clerk  Without  an  Order  of  Court. 

The  deposit  with  the  derk  of  a  fund  owing,  and  part  of  which  had 
been  attached,  without  an  order  of  court,  will  not  stop  the  running  of 
interest  thereon,  as  to  that  part  outside  of  amount  attached. 

BiUa  and  Notes— Deposit  of  Amount  Due  With  Cleik. 

The  deposit  of  amount  due  on  a  note,  with  the  olerk,  without  an 
order  of  the  court,  is  not  a  legal  payment  so  as  to  amount  to  a  discharge 
of  liability  thereon. 

Same. 

The  obligor  in  a  note,  who  voluntarily  makes  such  a  deposit,  assumes 
all  responsibility  therefor,  and  cannot  look  to  the  court,  for  aid,  though 
the  court  permitted  the  order  reciting  the  fact  that  the  funds  were  placed 
in  the  hands  of  the  clerk,  to  be  filed. 

Payment  of  Money  to  The  Clerk  of  Court. 

The  deposit  of  money,  due  on  an  obligation,  to  the  clerk  without  an 
order  of  court,  is  not  a  payment  pro  tanto  of  the.  amount,  but  subject 
to  such  adjustment  as  may  thereafter  be  made  by  the  termination  of 
the  suit. 


APPEAX  FROM  MEADE   CIRCUIT   COURT. 
April  16,  1869. 

Opixiox  of  the  Court  by  Judge  Peters: 

On  the  21st  day  of  February,  1859,  Teresa  Murray,  with  J.  R. 
Murray  as  her  surety,  executed  to  Joseph  Adams  their  note  for 
five  hundred  dollars,  due  on  or  before  the  1st  day  of  August,  1861, 
which  was  part  of  the  unpaid  price  of  a  tract  of  land  sold  and 
conveyed  to  Teresa  Murray's  trustee  by  Adams,  and  as  a  further 
security  for  the  payment  of  said  debt  a  lien  is  expressly  reversed 
in  the  deed  on  the  land. 

Joseph  Adan^s  having  died  testate,  this  action  in  equity  was 
brought  by  Benedict  J.  Adams,  his  executor,  on  the  10th  of  Octo- 
ber, 1865,  against  the  obligors  in  said  note,  to  coerce  the  payment 
thereof  by  an  enforcement  of  the  vendor's  lien  on  the  land. 
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As  a  defense,  the  Murrays  plead,  that  Peter  King  and  others, 
by  a  suit  in  the  Mead  circuit  court  against  Adams'  testator,  and 
others,  attached  this  debt  owing  by  them  in  their  hands,  as  a  debt 
in  fact  due  to  one  Osborne,  who,  as  is  alleged,  was  the  real  owner 
of  the  land  when  it  was  sold  by  Adams  to  them,  and  had  fraudu- 
lently placed  the  title  in  said  Adams  to  evade  the  payment  of  his 
debts,  and  specially  a  debt  for  which  he  was  co-security  with  them, 
a  part  of  which  they  had  paid;  and  sought  to  subject  the  debt 
owing  by  said  Murrays,  or  so  much  thereof  as  might  be  required 
therefor,  to  the  payment  of  said  Osborne's  pro  rata  6t  the  amount 
paid  by  them,  and  for  that  purpose  had  attached  this  debt  in 
their  hands ;  that  after  the  attachment  was  served  upon  them,  they 
went  into  court  on  the  29th  of  April,  1861,  and  paid  to  the  clerk 
under  the  order  of  said  court  the  sum  of  $500.00  (five  hundred 
dollars),  and  took  the  receipt  of  the  clerk  therefor,  which  they  file 
with  their  answer,  and  rely  on  said  deposit  of  the  money  as  a  pay- 
ment pro  tanto  of  the  debt. 

In  an  amended  answer,  made  a  cross-petition,  they  allege  that 
said  payment  was  made  to  the  clerk,  when  the  attachment  against 
Osborne  was  in  full  force;  that  the  note  was  in  fact  the  property 
of  Osborne ;  that  said  action  of  King,  &c.  v.  Osbom  &  others,  was 
still  pending;  and  in  order  to  settle  the  rights  of  the  parties, 
and  to  ascertain  to  whom  the  money  should  be  paid,  they  make 
Adams'  executor.  King  and  others  defendants,  and  pray  that 
they  be  compelled  to  interplead,  and  that  the  several  conflicting 
claims  be  finally  settled. 

On  final  hearing  the  court  below  adjudged  that  the  defendants 
in  the  court,  now  appellees,  should  have  a  credit  on  the  note  sued 
on  of  $330.80  paid  29th  April,  1861.  And  that  the  receiver 
Richardson  pay  over  to  plaintiff  the  money  in  his  hands,  leaving 
a  balance  of  $87.37  in  his  hands,  which  was  adjudged  to  plaintiff, 
and  for  which  a  personal  judgment  was  rendered  in  his  favor, 
with  interest  from  the  4th  of  N'ovember,  1867,  the  date  of  the 
judgment.  And  if  the  admr.  of  Fairleigh  the  late  clerk  and 
receiver  shall  be  adjudged  to  pay  interest  on  the  $500  paid  over 
to  his  intestate,  the  plaintiff  will  be  entitled  to  the  interest;  on 
$330  of  that  sum,  and  defendants  to  the  interest  on  the  residue. 

From  this  judgment  Adams  has  appealed. 

It  is  proper  to  observe  that  there  does  not  seem  to  be  any  order 
of  court  for  the  payment  of  $500  into  court  made  by  appellees. 
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But  the  order  is  that  Murray  by  leave  of  court  deposited  with  the 
clerk  in  court  the  sum  of  $500  to  answer  the  purpose  of  such 
judgment  and  order  as  may  be  rendered  in  the  cause  of  King,  &c. 
V.  Osborne,  the  money  being  attached  in  the  hands  of  Murray, 
trustee,  as  part  of  the  amount  due  and  owing  by  said  trustee  to 
the  defendant  Joseph  Adams  on  account  of  a  tract  of  land  pur- 
chased by  said  trustee  of  said  Adams,  which  deposit  is  made  by 
said  Joseph  R.  Murray,  for  the  purpose  of  preventing  interest 
from  running  on  his  notes  to  said  Adams  to  that  extent,  for  which 
sum  so  deposited  the  clerk  of  this  court  passed  his  receipt  to  said 
trustee. 

The  amount  attached  as  appears  from  the  order  of  attachment 
was  only  $330.00,  so  that  if  the  court  had  ordered  the  money  to 
be  paid  into  court,  it  is  not  probable  that  the  order  would  have 
been  for  more  than  this  sum  named.  The  payment  of  the  money 
to  the  clerk,  by  Murray,  was  his  own  voluntary  act,  the  court  only 
permitting  the  order  jeciting  the  fact  of  the  placing  the  money 
in  the  hands  to  be  made ;  but  never  took  charge  of  the  money,  or 
doubtless  a  receiver  for  the  purpose  would  have  been  apointed,  and 
be  required  to  give  surety.  The  order  recites  that  the  money  was 
deposited  by  the  trustee  with  the  clerk,  to  prevent  the  running 
of  interest,  and  could  not  possibly  release  him  from  the  payment 
of  any  greater  sum  than  was  attached  in  his  hand ;  the  residue  of 
the  note  he  could  have  safely  paid  to  the  obligee  or  his  executor. 
He  therefore  took  the  risk  in  making  the  deposit  with  the  clerk. 

It  is  not  alleged  in  the  pleadings  of  appellant,  nor  proved, 
that  the  attachment  is  discharged,  or  that  any  disposition  had 
been  made  of  the  suit;  but  in  the  cross-petition  it  is  expressly 
charged  that  the  suit  was  pending  and  the  parties  therein  invited 
to  litigate,  and  settle  to  whom  the  amount  attached  should  be 
paid.  In  the  absence,  therefore,  of  any  showing  that  the  question 
of  right  to  the  $330  had  been  adjudicated,  and  settled,  this  court 
cannot  say  that  the  court  below  erred  in  giving  credit  to  appellees 
for  that  sum.  But  for  the  residue  of  the  $500  note,  and  interest 
on  the  whole  sum  up  to  the  service  of  the  attachment,  and  then 
with  interest  on  the  balance  from  the  date  of  the  attachment, 
appellant  manifected  a  right  to  a  judgment,  and  a  lien  on  the 
land  for  which  the  note  was  given  for  its  payment,  and  he  was 
not  bound  to  look  to  the  clerk  for  the  payment  of  the  same. 

Wherefore,    the    judgment    is    reversed,    and    the    cause    is 
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remanded,  with  directions  to  render  judgment  for  the  amount 
herein  stated,  and  for  further  proceedings  consistent  with  this 
opinion.  Murray,  &c.,  will  be  entitled  to  receive  the  money  in  the 
hands  of  the  administrator  of  the  clerk  to  whom  it  was  paid. 


Walker,  for  appellant. 
Cofer,  for  appellees. 


Wm.  Allen  and  Wife  v.  Wm.  E.  Gloveb. 

Judicial  Sales — ^Right  to  Substitute  Purchaser. 

One  who  purchases  property  at  a  judicial  sale,  and  does  not  comply 
with  the  terms  thereof,  loses  their  rights  thereunder,  and  it  may  be 
transferred  to  a  third  party  by  the  court,  or  a  re -dale  may  be  ordered. 

Sam& 

This  may  be  done  independent  of  any  consent  on  the  part  of  the 
original  purchaser. 

APPEAL   FEOM   LOUISVILLE    CHANCERY   COURT.     . 
April  17,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

Mrs.  Allen  was  certainly  a  preferred  bidder  for  the  property; 
but  until  she  complied  with  the  terms  of  the  sale  she  was  not  in 
any  sense,  and  could  not  be  regarded  as,  a  purchaser  thereof,  and 
if  she  was  unable  to  comply,  whatever  right,  if  any,  she  acquired 
by  her  bid  was  lost  to  her,  and  the  court  might  either  have 
ordered  a  re-sale  of  the  propery,  and  might,  as  appears  to  have, 
been  done,  have  permitted  another  person  to  be  substituted  for 
her  as  the  purchaser,  upon  his  complying  with  the  terms  of  the 
sale,  and  this  could  be  done  independent  of  any  consent  on  her 
part ;  so  that  whether  the  writing  signed  by  her  was  legally  obliga- 
tory on  her  or  not  is  wholly  immaterial  to  this  controvesy. 
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As  far  as  the  conduct  of  the  appellee  Glover  is  developed  by 
the  facts  in  this  record  there  is  nothing  to  subject  him  to  legal 
liability;  but  on  the  contrary,  he  has  manifested  throughout  a 
disposition  to  assist  and  relieve  appellants  as  far  as  he  could  with- 
out detriment  to  himself,  and  from  his  efforts  to  aid  them  they 
have  derived  no  inconsiderable  advantages;  the  time  allowed  by 
him  for  them  to  find  a  purchaser  was  as  long  as  they  could  rea- 
sonably have  asked;  it  was  neither  unjust  nor  harsh  in  him  to 
require  as  much  as  $6,000  to  be  paid  down,  in  view  of  the  fact 
that  he  had  advanced  the  two  instalments  which  had  matured, 
and  the  time  was  approaching  when  the  last  would  mature,  and  he 
had  been  compelled  to  borow  the  money  to  pay  what  had  been  paid. 

From  the  time  of  the  first  sale  until  Gill  purchased,  appellants 
occupied  the  premises  without  payment  of  rent,  and  after  the  sale 
to  Gill  they  continued  to  occupy  it  for  several  months,  which  was 
paid  for  out  of  the  advanced  price  for  which  the  property  was 
sold ;  all  of  which  they  got  the  benefit  of  except  what  was  applied 
to  refund  to  appellee  money  which  he  had  actually  expended 
for  the  property,  and  for  their  benefit 

The  judgment  must  be  affimed. 

Thompson,  for  appellants: 
John  Roberts,  for  appellee: 
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W.  G.  Wade  v,  Habvey  &  Keith. 

Exceptions  to  Orer-niling  Motion  for  New  TriaL 

It  is  not  necessary  that  a  litigant  should  formerly  except  to  the  opin- 
ion of  the  court  in  over-ruling  a  motion  for  a  new  trial. 

New  Trial. 

Where  the  flndings  of  the  jury  are  not  so  palpably  against  the  evidence, 
a  new  trial  will  not  be  awarded,  after  it  was  refused  by  the  coort 
below. 

APPEAI.  FROM  SIMPSON    OIKCUIT   OOUBT. 
April  22,  1889. 

Opinion  of  the  Couet  by  Judge  Pbtebs  : 

We  regard  the  day  as  stated  in  the  record  on  which  the  motion 
for  a  new  trial  was  made,  as  a  mistake  in  the  clerk,  nor  do  we  deem 
it  necessary  that  a  party  should  formally  except  to  the  opinion  of 
the  court  in  over-ruling  a  motion  for  a  new  trial.  But  on  the 
merits  of  the  case  there  is  more  diflSculty.  One  of  the  witnesses 
proves  that  money  was  advanced  in  the  comencement  of  the  busi- 
ness by  appellant  to  became  a  partner,  and  although  the  antici- 
pated permit  was  not  obtained  still  he  did  not  withdraw  that 
money.  And  it  seems  that  he  after  the  first  advancement  of  money 
loaned  them  money  in  New  York.  And  although  the  brother  who 
was  examined  as  a  witness  says  the  money  was  loaned,  yet  he  says 
he  never  heard  appellant  disclaim  being  a  partner,  meaning  doubt- 
less, that  after  the  agreement  had  been  made  that  he  should  be  made 
a  partner,  although  the  permit  was  not  obtained,  the  agreement 
still  existed.  It  is  often  a  matter  of  difficulty  to  prove  that  a 
man  is  a  dormant  partner,  some  motive  operates  to  induce  all 
parties  concerned,  to  conceal  the  name,  and  of  course  it  is  rendered 
thereby  difficult  frequently  to  find  evidence  of  the  fact. 

From  all  that  was  proved  in  this  case  we  cannot  say  that  the 
finding  of  the  jury  was  so  palpably  against  the  evidence  as  to 
authorize  this  court  to  interpose  and  order  a  new  trial,  after  it  was 
refused  by  the  circuit  judge.     And  as  no  instructions  appear  to 


Beothebton  v.  Megeli-.  121 

Opinion  of  the  Court. 

have  been  given,  and  no  other  errors  complained  of  the  judgment 
must  be  affirmed. 

W.  B.  Clarke,  John  M.  Harlan,  for  appellant, 

Craddoch  &  Trabue,  for  appellee. 


John  Beotheeton  v.  H.  Megiul. 

Pleading— Petition— AUegations  of  Prospective  Indebtedness. 

The  allegations  in  a  petition,  alleging  the  sale  of  a  horse  by  warranty, 
and  that  the  purcha^r  would  be  compelled  to  return  same  by  reason  of 
the  intervention  of  a  claimant,  that  the  vendor  would  become  indebted 
to  the  vendee  by  failure  of  the  warranty,  will  not  justify  a  judgment 
by  default,  where  without  proof,  the  liability  was  not  manifested. 

Warranty — Suit  on— Judgment  by  Default. 

Before  a  judgment  can  be  rendered  on  a  suit  for  breach  of  warranty, 
proof  of  the  alleged  warranty  must  be  shown,  and  without  same  a 
judgment  by  default  will  be  reversed. 

APPEAL   FEOM   DAVIESS    OIEOUIT    COUET. 
April  26,  1869. 

Opinion  of  the  Couet  by  Judge  Williams: 

Appellee  having  a  judgment  and  execution  and  return  of  nulla 
bona  against  E.  Jarboe  filed  a  petition  alleging  that  Brotherton 
had  sold  him  a  horse  by  warranty  of  title  for  $140,  that  Reinhart 
had  brought  suit  for  the  horse  and  would  recover  it  and  then 
Brotherton  would  be  indebted  to  Jarboe  the  price  of  the  horse, 
and  prayed  that  he  be  gamisheed  and  enjoined  from  paying  Jar- 
boe the  amount,  and  that  it  be  adjudged  to  him.  Without  any 
proof  as  to  the  result  of  this  suit,  Megill  took  judgment  by  default 
against  Brotherton  for  the  amount  of  his  execution  against  Jarboe, 
which  did  not  amount  tq  the  price  of  the  horse.  Some  months, 
after  this  judgment  by  default,  and  after  the  term  at  which  it 
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had  been  rendered  was  closed,  and  when  Megill  was  attempting 
by  execution  to  collect  this  debt  of  Brotherton,  he  filed  a  petition 
alleging  that  a  few  days  after  Megil  filed  his  petition  Rienhart 
returned  the  horse  to  Jarboe,  and  dismissed  his  suit,  and  that  this 
was  known  to  Megill  when  he  took  the  judgment  by  default,  and 
that  he  then  knew  said  Brotherton  owed  Jarboe  nothing  on  said 
horse,  and  charges  fraud  on  Megill  that  he  obtained  said  judgment 
fraudulently,  and  that  as  he,  Brotherton,  knew  Megill  knew  all 
these  things,  he  supposed  said  suit  would  be  dismissed ;  therefore, 
paid  no  further  attention  to  it.  A  demurrer  was  sustained  to 
this  petition,  and  the  plaintiff  refusing  to  amend,  it  was  dismissed, 
and  Brotherton  prosecutes  an  appeal  on  each  of  said  judgments, 
and  they  will  be  considered  together. 

Without  allegation  or  proof  as  to  the  result  and  termination  of 
the  suit  of  Rienhart  v.  Jarboe,  no  liability  of  Brotherton  to  Jarboe 
was  manifested ;  the  allegations  of  Megill's  petition  did  not  author- 
ize a  judgment  without  this,  therefore  it  was  erroneously  rendered, 
and  must  be  reversed. 

But  as  Rinehart's  suit  against  Jarboe  may  have  been  dismissed 
on  a  compromise  and  Brotherton  may  really  have  been  responsible 
to  him  on  his  warranty  which  is  not  negatived  in  Brotherton's 
petition  for  a  new  trial,  and  as  he  was  guilty  of  negligence  in  not 
having  it  imdestood  with  Megill  nor  putting  in  any  answer  to 
Megill's  petition,  no  cause  kno^vn  to  the  Code  to  authorize  a  new 
trial  after  the  term  had  closed  is  made  out  The  alleged  facts  do 
not  necessarily  make  out  a  cause  of  actual  fraud  against  Megill, 
and  we  think  the  demurrer  was  properly  sustained  to  the  petition 
for  a  new  trial,  and  the  judgment  dismissing  it  right. 

WTierefore,  the  judgment  of  Megill  against  Brotherton  is 
reversed,  and  the  judgment  dismissing  Brotherton's  petition  for 
a  new  trial  is  affirmed,  with  directions  for  further  proceedings 
in  the  case  of  Megill  against  Jarboe  and  Brotherton  as  herein 
indicated. 


Weir,  for  appellant 
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A.  M.  Keasy  &  Brother  v.  J.  M.  Kobinson  et  al. 

Lien — ^Rent— Landlord  and  Tenant. 

A  landlord  has  a  prior  lien  on  the  household  effects  of  his  tenant,  for 
rents  in  arrears,  under  Sec.  14  Chap.  56,  2  Stant  R.  S.  94,  over  a  mort- 
gagee, whose  mortgage  was  of  record.  This,  however,  not  to  effect 
property  obtained  after  the  tenant  went  into  possession. 

Same. 

The  reducing  of  the  amount  of  rent  by  the  landlord,  at  the  tenants 
solicitation  would  not  effect  or  waive  the  landlord's  lien. 


APPEAL   FROM    JEFFERSON    CIRCUIT    COURT.       CHANCERY    DIVISION. 

April  26,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

January  14,  1867,  W.  C.  Owens  leased  from  appellants  their 
house  and  lot  in  Louisville  for  one  year  at  a  rent  of  $900.  Robin- 
son and  wife  desiring  to  rent  purchased  Owens'  lease  and  entered 
April  18,  1867,  and  was  to  pay  the  rents  to  appellants,  or  their 
agent,  with  whom  the  arrangement  was  made,  and  is  a  part  of 
this  contract  said  agent  agreed  that  the  lease  should  be  extended 
another  year,  at  the  same  rates.  Robertson  and  wife  paid  up  the 
rent  to  September  1,  1867,  and  a  small  amount  on  the  subsequent 
rent 

September  2,  1867,  at  the  earnest  request  of  Robinson  and 
wife  the  rent  was  reduced  from  $900  to  $780  per  annum  payable 
monthly  and  Robinson  in  the  presence  of  his  wife  and  by  her  con- 
sent signed  her  name  alone  to  the  written  lease  then  executed. 

July  20, 1867,  Robinson  and  wife  executed  a  mortgage  to  Hazel- 
rigg  on  the  furniture  then  in  said  house  to  secure  him  in  the  sum 
of  $250,  and  on  August  1,  1867,  executed  a  second  mortgage  to 
secure  him  in  the  further  sum  of  $301.65. 

Appellants  proceeded  by  distress  warrant  against  Mrs.  Robin- 
son to  enforce  their  landlord's  lien,  and  Hazelrigg  proceeded  by 
petition  in  equity  to  foreclose  his  mortgages,  which  causes  being 
consolidated  and  the  furniture  being  sold  and  the  proceeds  being 
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insufficient  to  pay  both  debts,  or  much  over  either,  it  resolved 
itself  into  a  contest  as  to  priorities  between  these  creditors. 
Robinson  and  wife  not  resisting  either. 

The  chancellor  having  adjudged  priority  to  Hazelrigg,  Keasy 
and  brother  have  appealed. 

Under  Sec.  14  Chap.  56,  2  Stant  Eev.  Stat.  94  the  landlord 
is  entitled  to  an  exclusive  lien  upon  the  house-hold  furniture 
and  other  personal  property  not  acquired  after  the  tenant  takes 
possession  for  not  exceeding  one  years'  rent  due  or  to  become  due. 
Robinson  was  insolvent  and  the  circumstances  indicate  that  the 
property  belonged  to  Mrs.  Robinson,  but  whether  so  or  not  he, 
after  making  the  contract  in  conjunction  with  his  wife,  and  sign- 
ing ^her  name  himself,  could  not  be  heard  to  urge  objection 
thereto. 

Nor  can  the  changing  the  terms  of  the  lease  and  taking  a 
writing  evidencing  the  lessening  of  the  rent  by  the  landlord,  at 
the  tenants  solicitation,  have  the  effect  to  waive  any  lien  that  he 
then  had  or  other  rights  than  as  to  the  amount  of  the  rent,  and 
this  seems  to  have  been  understood  and  acted  on  by  Hazelrigg 
for  he  subsequently  paid  to  the  agent  on  the  rent  $150,  and 
seemed  solicitious  to  get  indulgence  for  the  tenants. 

As  the  amount  claimed  by  the  landlord  is  only  $372.31  less 
than  half  a  year's  rent  in  arrear,  we  think  they  should  have  been 
adjudged  a  prior  lien,  at  least  on  all  that  part  of  the  property 
not  acquired  after  the  tenants  entered  upon  the  premises. 

Wherefore  the  judgment  is  reversed  with  directions  for  further 
proceedings  consistent  herewith. 


Bennett,  for  appellant. 
Russell,  for  appellee. 
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Aj!?dbew  Shefabd  t;.  James  Bbandenbubg  et  ai.. 

Contract  for  Purchse  of  Land — ^Vendor  and  Purchaser. 

Unless  a  purchaser  elects  to  accept  or  rescind  a  contract  of  purchase 
of  land,  within  a  reasonble  time  after  demand  made  in  amended  plead- 
ings to  a  suit  for  foreclosure  of  lien,  he  cannot  be  heard  to  complain 
of  an  enforcement  of  specific  performance. 

Same. 

A  vendee  may  have  a  rescission  if  there  be  a  natur&l  defect  in  title, 
and  at  his  own  election,  have  an  execution  of  the  contract  so  far  as  the 
title  is  good  and  an  abatement  of  price,  or  recovery  of  damages  so  far 
as  the  title  is  defective. 

APPEAL   FBOM   MADISON    CIBCUIT    COUBT. 
April  10,  1860. 

Opinion  of  the  Coubt  by  Judge  Williams: 

This  was  a  suit  by  Brandenburg  and  his  assignees  to  enforce 
the  last  instalhnent  of  $600  on  the  sale  of  a  tract  of  land  in 
Estill  county  on  the  27th  July,  1858,  on  three  equal  payments 
of  $600  each,  the  last  due  Xovember  25,  1860.  This  suit  was 
commenced  April  25,  1861,  but  lingered  from  various  causes 
until  June  24,  1868,  when  the  Madison  circuit  court,  to  which 
it  had  been  changed  on  appellant's  motion,  rendered  a  judgment 
for  the  debt,  and  subjected  the  land  thereto,  from  which  Shepard 
has  appealed. 

In  his  original  answer  he  sets  up  for  defense  two  certain  mort- 
gages executed  by  Brandenburg  on  the  land  which  still  existed, 
also  a  defect  in  tibe  title  to  some  40  acres  of  the  land  at  one  end 
which  he  avers  was  of  the  most  valuable  portion;  he  demands 
that  the  incumbrances  be  cleared  off  and  the  title  be  perfected, 
or  an  abatement  be  allowed,  and,  if  neither  of  these,  then  a 
rescission. 

Brandenburg  responded,  denying  one  of  the  mortgages,  and 
asserting  that  the  other  was  paid  off  and  fully  realized,  and 
denied  the  defectiveness  of  title  to  the  forty  acres,  but  asserted 
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that  he  and  those  under  whom  he  claimed  had  been  more  than 
twenty  years  adverse  possession  by  a  connected  paper  title  from 
the  original  patentees,  and  made  an  exhibit  thereof. 

By  amended  pleadings  Shepard  then  set  up  a  defect  of  title 
of  a  portion  of  tie  land  on  another  boundary,  to  which  Branden- 
burg responded  that  this  was  as  to  a  few  acres  of  very  inferior 
land,  and  which  had  been  given  him  by  the  owners,  and  was  not 
included  in  the  title  bond  he  had  executed  on  the  sale,  but  bv 
mistake  had  been  included  in  the  deed  which  he  had  tendered 
Shepherd,  but  which  he  had  not  accepted,  and  asked  to  reform  it, 
but  afterwards  presented  the  release  of  the  title  holders  to  this 
small  fraction. 

In  the  year  1865  the  plaintiffs  by  amended  pleadings 
demanded  that  Shepard  should  elect  either  to  take  the  land  and 
title  and  pay  for  it  or  rescind  the  contract  upon  equitable  princi- 
ples, which  Shepherd  did  not  do,  but  continued  to  prosecute  his 
defense  and  procrastinate  the  litigation  until  a  trial  was  about 
to  be  forced  on  him,  when  in  the  year  1868,  some  three  years 
or  more  after  this  offer  and  demand  was  made  by  plaintiffs,  he 
elected  to  rescind,  but  which  the  court  very  properly  rejected. 

He  was  not  compelled  at  any  time  to  receive  the  title  or  rescind 
the  contract  by  order  of  court  and  the  law  imposed  no  such  burden 
on  him.  A  vendee  may  have  a  rescission  if  there  be  a  natural 
defect  in  the  title,  he  mav  also  at  his  own  election  have  an  execu- 
tion  of  the  contract  so  far  as  the  title  is  good  and  an  abatement  of 
price  or  recovery  of  damages  so  far  as  there  be  a  defect  of  title, 
and  the  pleadings  show  he  had  made  this  latter  election ;  the  offer, 
therefore,  to  change  this  election  made  by  the  plaintiffs  must  have 
been  accepted  within  reasonable  time,  which  was  not  done. 

The  exhibits  show  a  connected  paper  title  from  the  original 
patentees  down  to  Brandenburg,  and  the  parol  evidence  shows  an 
actual,  adverse  holding  by  him  and  those  under  whom  he  claims 
for  more  than  twenty  years  before  the  sale  to  appellant,  and  as 
he  has  now  had  an  adverse  possession  of  over  ten  years  without 
suit  or  the  legal  assertion  of  title  by  any  adverse  claimant,  we 
cannot  see  how  he  can  be  in  danger  of  disturbance  or  loss  from 
any  other  claimant,  even  if  it  appeared  from  the  evidence  there 
were  others  asserting  title  thereto,  which  it  does  not. 

The  fact  that  Shepherd  has  not  taken  a  single  deposition  to 
sustain  any  of  the  issues  between  him  and  Brandenburgh  strongly 
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indicates  that  this  defense  has  most  wonderfully  performed  all  it 
was  originally  designed  to  accomplish,  that  is,  delay,  as  it  has  now 
been  near  eight  years  since  the  suit  to  coerce  from  him  this  last 
payment  was  begun,  and  seven  years  before  judgment  was 
rendered. 

Concurring,  as  we  do,  with  the  circuit  court,  the  judgment  is 
affirmed  without  damages,  no  supersedeas  appearing. 

Turner,  for  appellant. 

Huston,  for  apepllees. 


J.  A.  Shbopshiee  et  ux  v.  Eiohabd  Beock  et  ux. 

Parent  and  Child— Deed  for  Support  of  Parent— Consideration. 

A  deed  given  a  son,  providing  as  a  consideration,  for  the  support  of  the 
parent,  wiU  be  vacated  subsequently,  on  proof  s&own  that  the  conditions 
imposed  were  not  complied  with.  And  a  subsequent  conveyance  by  the 
father  will  be  upheld. 

APPEAL  FBOM  HAEBISON  CIECUIT  OOUET. 
April  22,  1868. 

Opinion  of  the  Couet  by  Judge  Williams: 

The  deed  inter  parte  between  James  Bamett  and  his  son  Will- 
iam of  September  5,  1840,  conveying  the  tract  of  57^  acres  of 
land  by  the  former  to  the  latter  was  in  consideration  of  love  and 
affection,  the  agreement  of  the  latter  to  "furnish  him  with  board- 
ing, clothing,  washing,  lodging  and  all  attendance  and  care,  medi- 
cine and  everything  else  by  him  needed  or  which  may  be  necessary 
for  the  decent  and  comfortable  support  of  him  according  to  his 
condition." 

It  is  evident  that  the  main  inducement  to  this  conveyance  was 
the  immediate  and  continuing  support  of  the  old  man  during  his 
life,  instead,  however,  of  entering  upon  the  discharge  of  his  under- 
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taking  and  controlling  the  land  William  Bamett  seems  not  to 
have  further  performed  nor  to  have  claimed  any  benefit  from  the 
conveyance,  but  to  have  left  his  father  in  the  undisturbed  control 
of  the  land  and  to  get  his  living  as  best  he  could,  he,  indeed,  on 
several  occasions  repudiated  any  interest  in  the  land  or  rights 
under  the  deed. 

Brock  and  wife  removed  to  the  land,  and  Mrs.  Brock  seems  to 
have  cared  for  her  father  and  rendered  him  as  comfortable  as 
their  limited  means  and  her  small  opportimities  would  permit 

Mr.  Bamett  remained  in  the  neighborhood  some  fifteen  years 
after  the  making  of  the  deed  without  providing  for  his  father  or 
taking  possession  of  the  land,  and  then  removed  to  Missouri  some 
ten  years  before  his  father's  death,  he  having  also  died  some  two 
or  more  years  before  his  father. 

James  Bamett  by  last  will  devised  said  land  some  eighteen 
or  twenty  years  after  the  deed,  leaving  a  portion  to  his  daughter, 
Mrs.  Brock,  and  the  remainder  to  his  son  John's  children. 

Mrs.  Shropshire  being  a  daughter  and  heir  of  Mr.  Bamett, 
deceased,  brought  this  suit,  asserting  title  to  said  land  under  said 
deed  of  September  5,  1840,  and  the  chancellor  having  adjudged 
against  her,  she  and  her  husband  prosecute  this,  appeal.  We  con- 
cur with  the  chancellor  that  the  evidence  shows  a  total  non-per- 
formance of  the  main  and  essential  consideration  and  manifests 
an  entire  abandonment  of  the  contract,  and  after  an  utter  dis- 
regard of  his  filial  duties  and  covenants  for  about  twenty-five 
years  the  claim  of  William  Barnett's  heirs  to  set  up  the  deed,  and 
claim  its  benefits  without  the  performance  of  its  consideration  in 
opposition  to  the  testator's  will  cannot  prevail. 

Wherefore,  the  judgment  is  affirmed. 


Trimble,  for  appellant 
J.  Q.  Ward,  for  appellee. 
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John  W.  Caldwell  v.  W.  H.  Reeves  et  al. 

Vendor  and  Purchaser— Notice  of  Equities  Held  hy  Other  Partiea 

A  porchaiSer,  without  notice,  and  for  a  valuable  consideration  from  a 
deyisee  under  a  will,  and  heir  of  other  devisees,  cannot  be  affected 
hy  a  latent  equity  attempted  to  be  asserted  by  the  vendee  of  said 
beneficiaries. 

Tmsta— Notice  to  Subsequent  Purchaser. 

Notice  of  the  equities  of  beneficiaries  under  a  trust  must  be  given 
a  purchaser  without  notice,  in  order  to  affect  his  rights. 

APPEAL  FBOM  GRAVES   OIBOUIT  OOXTBT.  , 

April  16,  1869. 
Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  parties  to  this  controversy  claim  to  have  derived  title  to 
the  land  under  the  will  of  Jane  Clark,  who  died  in  1812,  having 
devised  said  lands  to  Peyton  HarTi86n  of  Burksville,  Ky.,  her 
brother  Davis  Hoops  and  her  sister  Mary  Barclay. 

It  is  admitted  that  Peyton  Harrison,  one  of  the  devisees  of  Jane 
Clark,  conveyed  her  interest,  being  an  imdivided  one-third,  to 
David  Caldwell,  but  the  deed  is  not  on  file. 

On  the  28th  of  March,  1832,  Mary  Barclay  conveyed  the  one- 
third  interest,  which  she  acquired  by  devise  from  Jane  Clark,  to 
said  David  Caldwell,  for  the  consideration  of  $600,  as  expressed 
in  the  deed.  David  Caldwell  then  had  the  legal  title  to  the 
undivided  interest  of  two-thirds  of  said  land. 

In  March,  1833,  David  Caldwell  made  and  published  his  will, 
and  it  was  probated  in  June  following,  in  which  he  devised  all 
his  property  to  his  wife  and  children,  to  be  equally  divided 
between  them.  He  left  a  widow,  Mrs.  Louisa  A.  Caldwell,  and 
four  children  of  tender  years.  In  1835  his  widow  married  Austin 
Caldwell,  by  whom  she  had  one  child,  a  son,  the  plaintiff  in  this 
action,  bom  in  January,  1836.  Before  his  birth  two  of  the 
children  of  the  testator,  David  Caldwell,  died  in  infancy,  and 
childless,  leaving  their  mother,  Louisa  A.  Caldwell ;  their  brother, 
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E.  H.  Caldwell,  and  their  sister,  Elizabeth  Caldwell,  their  heirs. 
In  the  fall  of  1836,  or  spring  of  1837,  Elizabeth  Caldwell,  a 
daughter  of  testator  David  Caldwell,  died  in  infancy  and  unmar- 
ried, leaving  her  brother,  R.  H.  Caldwell;  her  mother,  and  her 
half  brother,  the  appellant,  her  heirs  at  law. 

On  the  30th  of  January,  1851,  E.  H.  Caldwell,  for  a  valuable 
consideration,  conveyed  all  his  right,  title  and  interest  in  and  to 
said  lands,  to  William  Mercer,  the  ancestor  of  appellees  and  his 
mother  Louisa  A.  Caldwell  joined  him  in  said  conveyance.  That 
deed,  it  seems,  had  never  be^n  recorded  in  any  of  the  counties  in 
which  said  lands  are  situated. 

This  case  has  heretofore  been  in  this  court  on  the  appeal  of 
William  Mercer,  when  it  was  decided  that  as  the  rights  of  the 
parties  were  then  presented  in  the  record,  the  testator,  David  Cald- 
well, at  his  death  owned  two-thirds  of  the  land,  and  his  son,  R.  H. 
Caldwell,  took  under  his  will  one-fifth  thereof,  upon  the  death  of 
his  brother  Eugene,  he  took  one-third  of  one-fifth.  Upon  the 
death  of  a  sitser  he  took  the  one-half  of  one-fifth  and  two-sevenths 
of  one-third  of  a  fifth.  And  on  the  death  of  his  sister,  Elizabeth, 
he  took  her  one-fifth  of  two-thirds  of  the  land  and  two-fifths  of 
two-sevenths  of  one-third  of  one-fifth  and  two-fifths  of  one-third 
of  one-fifth.  An  that  these  interests,  or  parts,  and  nothing  more, 
passed  by  the  deed  of  B.  H.  and  L.  A.  Caldwell  to  said  Mercer, 
as  the  record  then  stood,  but  as  the  case  was  reversed  because 
Mercer  by  the  judgment  of  the  circuit  court  got  less  than  the 
quantity  to  which  he  was,  by  this  court,  adjudged  to  be  entitled, 
the  parties  were  allowed  upon  the  return  of  the  cause,  to  make 
further  preparation,  and  if  on  that  being  done,  it  should  appear 
that  either  party  was  entitled  to  more  than  was  indicated  in  said 
opinion,  the  same  should  be  adjudged  to  him. 

In  the  former  opinion,  it  was  in  effect  adjudged  that  William 
Mercer  did  not  acquire  the  interest  of  Mrs.  L.  A.  Caldwell  in  the 
land,  by  her  joining  the  deed  to  him  with  her  son.  Since  the 
return  of  the  cause  no  evidence  has  been  adduced  conducing  to 
show  that  the  opinion  then  delivered  should  be  changed  or  modi- 
fied in  that  respect.  On  the  contrary,  from  the  evidence  subse- 
quently taken,  the  correctness  of  the  former  opinion  is  made  more 
manifest.  He  paid  nothing  for  her  interest,  never  contracted  for 
it,  and  procured  her  signature  to,  and  acknowledgement  of  the 
deed,  concealing  his  real  motives  therefor,  if  not  under  delusive 
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assurances  as  to  his  real  object.  Moreover,  it  is  altogether  prob- 
able that  he  knew  that  A.  J.  Caldwell  claimed  that  interest  under 
an  executory  contract  made  with  her  husband  for  a  valuable  con- 
sideration, which  she  approved  at  the  time,  as  she  joined  her 
husband  in  a  bond  for  a  conveyance  and  which  she  has,  since  his 
death,  perfected,  by  conveying  her  interest  in  said  lands  to  the 
assignee  of  said  A.  J.  Caldwell. 

A  question  of  great  doubt  arises  on  the  subject  of  the  extent 
of  the  interest  that  passed  by  the  will  of  David  Caldwell  to  his 
devisees. 

He  held  the  legal  title  to  one-third  of  said  lands,  derived  by  the 
deed  of  Mrs.  Barclay,  but  it  can  scarcely  be  doubted  that  he  held 
that  title  in  trust  for  certain  beneficiaries,  named  in  an  obligation 
which  he  executed  to  her  at  the  time  she  made  the  conveyance  to 
him,  explaining  the  purposes  of  said  conveyance,  and  which  was 
written  by  the  subscribing  witnesses  to  said  deed,  who  proved  the 
execution  of  said  obligation  by  David  Caldwell,  and  by  which  he 
bound  himseH  to  sell  the  lands  then  conveyed  to  him  by  Mrs.  Bar- 
clay, and  to  pay  one-haH  of  the  proceeds  to  Payton  Harrison,  and 
the  other  half  to  Mrs.  Coulter  and  her  daughter,  Miss  Mary  Jane 
Coulter;  and  if  he  failed  to  make  sale  of  the  one-third  of  said 
lands,  he  bound  himself  to  convey  it  to  said  parties  in  the  same 
proportions  he  was  to  have  paid  the  price,  in  case  he  effected  a 
sale. 

But  as  was  held  by  this  court  in  the  former  opinion,  herein,  the 
paper  creating  David  Caldwell  trustee  for  the  persons  therein 
named,  was  never  recorded,  while  the  deed  investing  him  with  the 
legal  title  to  the  one-third  of  said  land  was  duly  registered,  and  as 
it  is  not  shown  that  Mercer,  when  he  purchased,  had  notice  of  the 
latent  equity  of  the  beneficiaries,  for  whom  said  Caldwell  was 
created  trustee.  As  a  purchaser  without  notice,  and  for  a  valuable 
consideration  from  a  devisee  of  Caldwell,  and  heir  of  other 
devisees,  consequently  he  canont  be  affected  by  the  latent  equity 
now  attempted  to  be  asserted  by  the  vendee  of  said  beneficiaries. 

Whether  or  not  appellant  has  the  legal  title,  or  any  title,  to  the 
residue  of  the  lands,  to  which  appellees  have  shown  no  title,  can- 
not prejudice  them.  They  have  no  adversary  possession,  such  as 
would  or  could  bar  the  right  of  their  co-tenants,  as  they  all  hold 
ulider  one  common  title,  and  as  this  action  seeks  a  partition  of  the 
lands,  if  appellees  get  what  they  show  themselves  entitled  to,  they 
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must  be  content  But  as  appellees  recovered  more  land  than  they 
have  shown  themselves  entitled  to,  the  judgment  must  be  reversed 
on  the  original  appeal,  and  the  cause  remanded  with  directions  to 
adjudge  to  appellees  the  quantity  of  land  acquired  by  their  ances- 
tor, William  Mercer,  by  tibe  deed  from  R.  H.  Caldwell  to  him,  as 
set  forth  in  a  former  part  of  this  opinion,  the  partition  of  all  the 
lands  to  be  made  on  equitable  principles,  and  for  further  proceed- 
ings consistent  with  this  opinion. 

The  judgment  is  affirmed  on  the  cross-appeal. 

Bigger  &  Moss,  Craddock,  James,  for  appellant. 

Harlan,  for  appellees. 


John  Englbman  v.  Oentbal  National  Bank^  Danvillb. 

Judgment  in  Excess  of  Amount  Claimed  in  Petition. 

A  judgment  for  an  amount  in  excess  of  that  claimed  in  the  petition, 
wiU  be  reduced  to  its  proper  sum. 

Same— Remittiter. 

A  remittiter  of  the  excess,  when  application  is  made  by  the  defendant 
for  an  injunction  to  prohibit  collection  of  the  judgment,  will  not  core 
the  defect  and  render  it  unnecessary  for  the  judgment  to  be  reversed. 

APPEAL  FBOM  LINCOLN  CIEOUIT  OOUET. 
April  26,  1S69. 

Opinion  of  the  Oouet  by  Jxjdqe  Habdin: 

On  the  trial  in  the  circuit  court  the  defendant  does  not  appear  to 
have  introduced  any  evidence,  and  the  plaintiff  having  read  to 
the  jury  the  note  sued  on,  they  returned  the  following  verdict: 
"We,  the  jury,  find  for  the  plaintiff  the  amount  of  the  note  and 
interest,"  and  thereupon  the  court  entered  up  a  judgment  for 
$6,682.70  with  interest  from  the  3rd  day  of  November,  1866,  the 
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amount  appearing  to  be  due  by  the  note  as  it  is  copied  in  the 
record,  but  which  exceeds  the  amount  claimed  in  the  petition  by 
$262.20,  therein  admitted  to  have  been  paid. 

The  court  having  afterwards  sustained  the  levy  of  an  order  of 
attachment  against  the  property  of  the  defendant,  Engleman,  he 
has  appealed  to  this  court,  and  complains  of  both  the  judgment 
for  the  debt  and  that  sustaining  the  attachment 

One  of  the  objections  to  the  judgment  is  that  the  plaintiff  was 
not  entitled  to  recover  on  the  pleadings,  no  reply  having  been  filed 
controverting  the  answer  which  it  is  construed  was  a  counter- 
claim and  should  have  been  taken  as  confessed,  as  it  was  not 
answered.  But  we  do  not  so  construe  the  pleading,  but  think  it 
was  properly  treated  as  an  answer,  simply  setting  up  payment  by 
way  of  the  payment  of  usury.  But  another  objection  insitsed  on, 
must  prove  fatal  to  the  judgment.  The  judgment  being  for 
$262.20  in  excess  of  the  debt,  as  claimed  in  the  petition,  was 
clearly  erroneous,  and  the  error  was  not  cured,  in  our  opinion,  by 
the  plaintiff^s  admisison  of  a  credit  of  record,  made,  as  it  was,  at 
another  term  of  the  court,  and  when  the  court  had  ceased  to  have 
power  over  the  judgment  in  which  the  error  was  committed,  and 
after  the  prayer  for  this  appeal  which  was  entered  upon  over- 
ruling the  motion  for  a  new  trial.  This  is  not  of  the  class  of 
cases  in  which  verdicts  have  been  sustained  upon  the  plaintiff's 
entering  a  remittiter  of  part  of  the  damages  assessed  to  avoid  the 
granting  of  a  new  trial. 

For  the  error  we  have  indicated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial  and  for  further  proceedings 
on  amended  pleadings,  or  otherwise  not  inconsitsent  with  this 
opinion. 

BradleySj  for  appellant. 

Durham  &  Jacobs,  for  appellee. 
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Ambeose  Moerison  v.  The  Commonwealth. 

Criminal  Law. 

Where  the  facts  and  evidence  showB,  an  accused  was  guilty  of  an 
unwarranted  attack  upon  the  deceased,  who  was  acting  in  a  role  of 
defense,  a  verdict  will  not  be  disturbed. 

Instractions. 

A  hypothetical  instruction,  assuming  self-defense  without  any  exculpa- 
tory evidence  is  not  sufficient  grounds  for  a  new  trial. 

APPEAL  FBOM  HAKBISON   CISCUIT   COUET. 
April  23,  1869. 

Opinion  of  the  Court  by  Judge  Robeetson: 

The  facts  proved  on  the  trial  of  the  indictment  in  this  case 
conduce  strongly  to  the  following  conclusions :  1st,  that  the  appel- 
lant, with  express  notice,  sought,  without  any  apparent  provoca- 
tion, to  commit  violence  on  the  person  of  Jackson,  and  not  improb- 
ably, to  take  his  life  on  the  day  of  the  homicide  and  at  different 
times  before  he  shot  him.  2nd,  that  he  pursued,  with  his  loaded 
rifle,  Jackson's  friend  Duncan  for  no  other  reason  than  the  fact 
that  Duncan  said  that  he  was  Jackson's  friend,  declaring  hia 
neutrality  at  the  same  time.  3rd,  that  Jackson  then,  with  an 
empty  shot-gun  picked  up  near  the  door,  left  the  grocery  to  cross 
the  street  and  go  to  his  mother's  house  holding  the  gun  in  such  a 
way  as  to  show  that  he  intended  to  use  it's  but  and  for  defense  if 
necessary.  4th,  that  the  appellant,  being  eluded  by  Duncan, 
turned  back  and  interrupted  Jackson  on  his  way  to  his  mother's 
and  near  the  door  walking  backwards  between  him  and  the  house, 
and  confronting  him  as  he  continued  to  walk  on  to  the  house  with 
the  musket  clubbed  evidently  for  defense  and  not  attack,  he  fired 
on  and  killled  Jackson. 

From  these  facts  it  is  obvious  that  the  appellant  was  pursuing 
Jackson,  who  was  trying  to  avoid  him  then  and  before,  and  that 
the  appellant  himself,  by  his  own  misconduct,  occasioned  all  the 
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difficulty  and  shot  Jackson  without  any  plausible  pretense  of 
excuse. 

Then  the  5th  instruction,  now  complained  of,  as  ground  for  a 
new  trial  hypothetically  assuming  self-defense  without  any  excul- 
patory evidence,  was  more  favorable  to  the  accused  than  it  ought 
to  have  been,  and  there  being  no  pretense  of  self-defense,  the  jury 
could  not  have  been  mislead  to  the  appellant's  prejudice.  And 
the  appellant  has  no  cause  to  be  dissatisfied  with  the  verdict 

Wherefore  there  being  no  error  in  refusing  a  new  trial,  the 
judgment  of  conviction  is  affirmed, 

A.  H,  Ward  J  Trimble,  for  appellant. 

Alio.  Gen%  for  appellee. 


Amos  Goodman  et  al  v.  R.  Bolton  et  ux,  Maby  Vass  &  A.  C. 

Land. 

Evidence— Admission  of  Certificate  of  Authentication  of  Deeds — Lo«t  Instrn- 
ments. 

It  ia  error  to  admit  as  evidence,  certificates  of  officers  of  a  foreign 
state,  to  estabUsh  the  existence  of  an  unrecorded  deed. 

Deeds— Ddivery  to  Pass  Titlei 

It  is  the  execution  and  delivery  of  a  deed  that  passes  the  legal  title, 
and  not  the  authentication. 

Same— Notice. 

The  authentication  and  recording  of  deeds  is  for  the  purpose  of  notice 
to  the  community,  that  innocent  purchasers,  and  creditors,  may  be 
protected. 

Evidence— Records. 

In  order  to  make  the  records!  of  authentication  of  deeds,  evidence  to 
establish  title,  it  must  be  according  to  the  statute  and  within  the  time 
prescribed.  Such  records  can  be  admitted  only  to  show  extent  of 
possession. 

APPEAL  FEOM  HAET  CIKCUIT  COUBT. 
April  14,  1863. 
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State  of  Kentucky, 

County  of  Franklin.         Set 

Thomas  J.  Chestnut  states  that  he  was  a  deputy  and  copying 
clerk  in  the  office  of  Gen'l  Leslie  Combs,  Clerk  of  the  Court  of 
Appeals  of  Kentucky,  in  April,  1863.  That  the  writing  hereto 
attached  purporting  to  be  a  copy  of  the  opinion  of  the  courts  in 
the  case  of  Amos  Goodman  et  al,  appellants,  v.  Robert  Bolton  and 
wife,  Mary  Vass  and  A.  C.  Long,  appellees,  from  the  Hart  cir- 
cuit court,  is  in  his  handwriting,  and  is  a  true  and  correct  .copy  of 
the  opinion  of  the  court  in  said  case,  made  by  affiant  from  the 
original  opinion. 

Subscribed  and  sworn  to  before  me  by  Thos.  J.  Chestnut  this 
27th  day  of  January,  1869. 

Charles  Haydon,  D.  C.  C.  A.  T.  J.  Chestnutt. 


State  of  Kentucky, 
Franklin  County,         Set. 

Alvin  Duvall  states  that  he  is  the  clerk  of  the  court  of  appeals, 
and  that  upon  the  examination  of  the  files  and  records  in  his 
office,  he  finds  that  the  opinion  of  the  court  in  the  case  of  Goodman 
et  al  V.  Bolton  et  al,  from  Hart  is  not  on  file.  He  supposes  it  to 
have  been  destroyed  by  fire,  at  the  time  of  the  burning  of  the 
office  of  the  clerk  of  the  court  of  appeals. 

A.  Duvall. 
Subscribed  and  sworn  to  before  me  by  Alvin  Duvall  this  27th  day 
of  January,  1869. 

Charles  Hay  don,  D.  CCA. 
State  of  Kentucky, 
County  of  Franklin.         Set. 

James  A.  Dawson  states  that  he  represented  appellants,  as  attor- 
ney in  this  court,  in  the  case  from  Hart,  of  Goodman  et  al  v. 
Bolton  et  al,  and  that  the  accompanying  copy  of  the  opinion  of 
the  court  in  said  case,  the  same  mentioned  in  the  affidavit  of  Thos. 
J.  Chestnut,  was  delivered  to  him  by  the  clerk  of  the  court  of 
appeals  as  a  copy  of  the  opinion  in  said  case.  It  was  not  certified; 
because  it  was  asked  for  and  obtained  by  him  before  the  time 
allowed  for  filing  a  petition  for  a  rehearing  had  expired,  before 
the  mandate  became  final,  and  before  the  clerk  of  said  court  was 
authorized  to  open  an  official  copy  of  said  opinion. 
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Affiant  further  states  that  petitions  for  a  rehearing  were  filed 
both  by  appellants  and  appellees,  and  that  they  were  both  over- 
ruled and  the  original  opinion  of  which  the  accompanying  copy 
is  a  transcript  was  the  final  order  and  ruling  of  the  court  in  said 
case. 

He  states  that  it  is  important  to  the  interests  of  the  parties 
to  said  suit,  and  those  holding  and  claiming  lands  imder  them, 
that  the  lost  opinion  of  the  court  shall  be  replaced  in  substantial 
and  authentic  form.  Wherefore  he  asks  that  the  accompanying 
transcript  may  be  received  and  adjudged  the  opinion  of  the  court 
in  said  case. 

James  A.  Dawson. 
Sworn  to  before  me  by  James  A.  Dawson,  27th  day  of  January, 
1869.  Charles  Hay  don, 

Charles  Hay  don,  D.  CCA. 


The  court  being  sufficiently  advised  delivered  the  following 
opinion  herein,  to-wit — 

Mrs.  Bolton,  Mrs.  Vass  and  A.  C.  Lang  claiming  to  be  the 
children,  heirs  and  devisees  of  their  deceased  father  and  mother, 
Thomas  Lang,  Jr.,  and  his  wife,  Mary  Lang,  who  survived  him, 
both  of  whom  died  in  Virginia  where  they  resided,  brought  this 
suit  in  equity  to  procure  the  legal  title  to  a  tract  of  19,000  acres 
of  land  situated  in  Hart  county,  from  the  unknown  heirs  of 
Pollard  the  patentee,  who  had  conveyed  the  land  to  Phillips,  and 
from  the  unknown  heirs  of  Phillips,  who  had  conveyed  it  to 
Thomas  Lang,  Jr.,  and  against  some  thirty  other  persons  residing 
on  said  land  as  occupants  and  claimants  of  various  parcels. 

These  deeds  are  attempted  to  be  established  by  copies  from  the 
records  of  the  clerk  of  this  court  which  show  that  the  deed  from 
Pollard  to  Phillips  was  acknowledged  before  two  persons  styling 
themselves  "Justices  of  the  Peace  and  Court  of  Common  Pleas" 
for  Philadelphia  county.  State  of  Pennsylvania,  on  6tli  March, 
1787,  which  on  their  certificates  was  admitted  to  record  by  the 
recorder  of  said  county  and  state,  on  6th  June,  1796,  and  a  certi- 
fied copy  from  said  record  admitted  to  record  by  the  clerk  of  this 
court — 2nd  November,  1802 — 

The  deed  from  Phillips  to  Lang  was  acknowledged  before  the 
mayor  of  Philadelphia,  8th  June,  1796,  and  the  same  day  admit- 
ted to  record  by  the  recorder  of  the  county   of  Philadelphia, 
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State  of  Pennsylvania,  a  certified  copy  from  said  record  being 
admitted  to  recorii  by  the  clerk  of  this  court  on  2nd  November, 
1802— 

The  chancellor  erroneously,  as  we  think,  admitted  these  records 
to  be  read  as  evidence  to  establish  the  existence  of  an  unrecorded 
deed  and  to  have  the  same  effect 

It  is  the  execution  and  delivery  of  deeds,  that  passes  the  legal 
title  and  not  the  authentication  as  the  chancellor  supposed.  See 
Fitzbugh  v.  Crogham,  2  J.  J,  Mar.  4.3^. 

The  authentication  and  recording  deeds  according  to  the  pro- 
visions of  our  statutes,  are  for  the  purpose  of  notice  to  the  com- 
munity, that  innocent  purchasers,  and  creditors,  may  not  be 
deluded,  and  for  the  perpetuation  of  the  evidence  of  the  convey- 
ance, but  in  order  to  make  the  record  evidence,  the  authentica- 
tion must  be,  according  to  the  statutes,  and  within  the  time  pre- 
scribed else  it  can  not  be  evidence  to  establish  title. 

There  was  no  law  authorizing  these  deeds  to  be  recorded  in 
Pennsylvania;  none  authorizing  a  copy  from  the  record  of  that 
state  to  be  recorded  in  this,  none  to  authorize  the  recording  of 
a  deed  made  by  a  non-resident  to  be  recorded  after  eighteen 
months,  from  the  making — 

The  records  could  have  been  admitted  alone  to  show  the  extent 
of  possession — 

Though  appellees  have  wholly  failed  to  make  out  a  record  title 
they  have  established  that  A.  H.  Buckner,  claiming  to  act  as  their 
agent  as  far  back  as  the  years  1836  or  1837,  leased  said  land  and 
the  lessees  have  resided  on  it  claiming  up  to  the  patent  boundaries. 

That  Bolton  and  wife  and  Mrs.  Vass — ^her  husband  being 
dead — removed  to,  and  have  continued  to  reside  on  the  land  claim- 
ing up  to  the  boundaries  since  sometime  between  the  years  1842 
and  1845. 

There  is  nothing  in  the  case  to  show  that  Thomas  Lang,  Jr., 
was  a  foreigner  by  l)irth,  his  residence  in  Great  Britain,  and 
removed  from  there  to  Virginia  is  not  inconsistent  with  his  being 
a  native  bom  citizen  of  the  United  States  and  this  only  appears 
by  way  of  recital  in  Phillips  deed  to  him  repeated  in  the  petition ; 
none  of  the  defendants  allege  that  he  was  a  foreigner  by  birth^ 
nor  would  it  necessarily  follow  that  his  children  were  aliens  nor 
that  they  were  incapable  of  holding  land  especially  as  their 
recovery  must  be  based  upon  their  own  actual  possesion. 
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Appellants,  H.  W.  Buckner,  H.  B.  White,  Washington  Wright 
and  Otho  Nell,  made  no  defence  nor  have  they  shown  any  error 
in  the  judgment  of  which  they  can  complain.  Buckner  proves  in 
his  deposition  that  his  possession  was  under  A.  H.  Buckner  as 
agent  for  Lang's  heirs  and  that  he  has  ever  since  held  for  them. 

Appellant  Robert  Appleby  says  he  had  removed  from  the  land 
"and  that  Pratt  was  claiming  his  claim." 

Jos.  M.  StoU  says  he  had  left  the  state,  that  he  did  not  live  on 
the  land  at  or  after  this  action  was  begun  and  that  Brown  was 
claiming  the  land  he  once  claimed. 

W.  B.  Tharp,  Nathan  McDowell  and  D.  J.  Logsdon  say  that 
they  did  not  live  on  the  land  at  or  after  the  beginning  of  the  suit, 
and  do  not  claim  any  land  on  said  survey  although  they  claim 
land  near  to  it. 

Amos  M.  Goodman,  Wesley  C.  Goodman,  Stephen  D.  Richard- 
son and  B.  H.  Jones  claim  under  a  decretal  sale  with  eight  years 
adverse  possession. 

Fountain  Hill  claims  to  hold  under  Tharp's  heirs,  who  claim 
to  hold  under  a  conveyance  from  A.  Sneed  to  their  father. 

Samuel  Hodges,  Thomas  Constant,  Jacob  Devere,  Willis  John- 
son, James  T.  Reynolds,  John  Lang  and  Thomas  J.  Penny,  set 
up  no  title  but  sav  they  are  "occupants  (or  squatters  if  pre- 
ferred"). 

None  have  filed  anv  written  evidence  of  their  title,  nor  do  thev 
assert  possession  previous  to  1837. 

From  the  pleadings  and  evidence  it  might  be  legitimately 
inferred  that  their  possession  began  since  1837. 

There  is  no  proof  that  Tharp  and  ^IcDowell  were  on  the  land ; 
their  answer  should  be  regarded  as  a  disclaimer  of  any  adverse 
holding  and  it  was  erroneous  to  adjudge  costs  against  them. 

The  judgment  is  corect  as  to  the  others. 

Samuel  Craddock,  John  Richardson  and  Samuel  Isaac  claim, 
imder  Dudley  Roimtree,  whom  they  assert  had  possession  of  about 
two  thousand  acres,  lived  on  it,  claiming  by  meets  and  bounds 
forty  years  since  and  that  a  continued  adverse  possession  through 
him,  his  heirs  and  those  claiming  under  them  have  existed  for 
forty  years; 

Whether  the  statutes  of  limitation  ran  in  their  favor  and 
against  appellees  need  not  be  determined  as  we  are  satisfied  that 
they  had  possession  before  appellees  which  they  have  continued 
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to  hold  and  that  appellees  can  not  on  their  naked  possession  oust 
any  previous  possession. 

The  judgments  as  to  these  appellants  were  erroneous,  the  peti- 
tion should  have  been  dismissed  absolutely  as  to  them. 

The  judgment,  therefore,  is  affirmed  as  to  all  except  W.  B. 
Tharp,  Xathan  McDowell,  Samuel  Craddock,  and  Samuel  Isaacs, 
and  reversed  as  to  them  for  the  causes  assigned,  the  cause 
remanded  for  further  proceedings  in  conformity  to  this  opinion. 


Jacob  Zamoni  v  .W.  W.  Zazio. 

Guardian  and  Ward — Duty  to  Make  Proper  Report — ^Relief  From  Charges  of 
Interest  for  Dereliction. 

It  being  the  duty  of  a  guardian  to  make  proper  report,  he  cannot  be 
heard  to  complain  of  irregularities  in  a  commissioners  report  charging 
interest  on  amounts  in  his  hands  from  the  time  of  their  receipt. 

Same. 

When  a  guardian  has  been  derelict  in  performing  his  fiducial  trusts  the 
presumptions  are  not  in  his  favor,  if  not  entirely  against  him,  and  before 
a  verdict  will  be  reversed  for  slight  irregularities  in  a  commissioner's 
report,  it  must  be  manifest  that  injustice  has  been  done. 

Same — ^Expense  for  Maintenance. 

Expenses  for  proper  caring  for  a  minor,  payment  of  funeral  expenses, 
sickness,  etc.,  does  not  come  within  the  exceptions  of  Ses.  9,  chap.  43, 
1st  Rev.  St.  (stan.  578)  and  is  a  proper  charge  by  the  guardian  out  of 
the  corpus  of  the  estate. 

APPEAL    from    LOUISVILLE    CHANCERY    COURT. 
April  19,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Zamoni  became  guardian  September  8,  1851,  for  his  two  minor 
nephews  W.  W.  Zazio  and  his  brother  J.  F.  Zazio,  who  died,  of 
hurts  received  by  being  run  over  by  a  railroad  car  at  Bowling 
Green,  Kentucky,  about  May,  1860. 
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The  guardian  made  but  two  reports  and  county  court  settle- 
ments, the  first  in  May,  1854,  the  other  January,  1866. 

W.  W.  Zazio  being  the  sole  heir  of  his  deceased  brother,  and 
having  arrived  at  majority  about  January  1,  1867,  brought  this 
suit,  about  one  month  thereafter,  to  surcharge  said  settlements 
and  to  require  his  said  guardian  and  his  securities  to  settle  and 
accoimt  for  all  moneys  of  his  in  said  guardian's  hands.  The 
cause  was  referred  several  times  to  the  master  and  reported  on  by 
his  deputy,  to  which  exceptions  were  taken  and  sustained,  and  the 
report  re-committed  for  further  report  until  the  master  himself 
made  a  final  report  April  17,  1868,  which  the  court  confirmed, 
notwithstanding  both  parties  excepted  to  it,  and  adjudged  against 
the  defendants  the  sum  of  $2270.50,  from  which  the  defendants 
have  apealed. 

The  first  error  is  assigned  on  the  rejection  of  the  board  charged 
against  W.  W.  Zazio  for  the  year  1861 ;  the  evidence  as  to  this  is 
conflicting,  but,  like  the  commissioner,  we  regard  the  weight  of 
testimony  as  indicating  that  said  ward  lived  with  his  grand-father 
at  Shepherdsville  the  year  of  1861  and  neither  he  nor  his  guardian 
paid  therefor,  as  no  charge  was  made, 
the  board  of  his  ward,  without  deducting  for  any  absence,  for  two 

The  commissioner  allowed  Zamoni  four  dollars  per  week  for 
years,  when  it  is  clear  he  was  absent  weeks  at  a  time  visiting  his 
relatives,  and  although  the  weight  of  evidence  might  indicate 
that  five  dollars  per  week  would  be  reasonable  with  such  a  deduc- 
tion, it  by  no  means  appears  that  four  dollars  per  week  would  be 
too  low  considering  such  absence;  we  therefore  concur  with  the 
commissioner  as  to  this. 

Another  exception  is  as  to  the  manner  of  computing  interest. 

The  commissioner  calculated  interest  for  stated  periods  on  the 
balance  previously  found  due  and  in  guardian's  hands;  he  then 
calculated  the  rents  without  interest  for  these  periods  of  from  one 
to  two  years  and  then  allowed  board  and  advances  without  interest 
and  struck  the  balance,  and  so  on,  for  the  next  period. 

This  mode  of  computing  is  not  strictly  legal;  annual  settle- 
ments should  have  been  made  by  the  guardian;  he  would  then 
have  gotten  his  proper  credits  and  thus  prevented  interest  bearing 
interest  to  that  extent,  and  would  have  been  the  more  strictly  legal 
way  of  making  this  sttlement;  but  as  it  does  not  appear  that  the 
guardian  loaned  out  the  surplus  in  his  hands,  but  we  infer  he  used 
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it  himself,  had  he  made  these  aimual  stettlements  each  yearly 
balance  would  have  drawn  interest  as  against  him,  without  bi- 
annual rests,  and  as  the  necessity  of  this  suit  grew  out  of  the 
guardian's  dereliction  of  duty,  he  is  not  in  a  very  graceful  condi- 
tion to  demand  strictly  legal  documents,  having  acted  illegally 
himself ;  but  it  by  no  means  definitely  appears  that  upon  a.  strictly 
legal  settlement  injustice  is  done  him. 

He  also  now  complains  of  the  amount  of  rents  charged  against 
him,  but  as  to  these  he  made  no  special  exception  to  the  commis- 
sioner's report,  but  now  insists  that  it  fails  under  the  general  one, 
that  the  proof  did  not  authorize  the  report. 

As  these  rents  were  for  a  house  and  lot  belonging  jointly  to  the 
guardian  and  his  wards,  it  is  evident  that  the  commissioner's 
report  was  made  up  from  Zamoni's  account  of  the  rents,  and  that 
there  was  no  controversy  before  him  as  to  these  matters ;  if  there 
had  been,  it  would  have  been  assigned  as  a  special  cause  of 
excej)tion. 

When  a  guardian  lias  been  so  derelict  in  performing  his  fiducial 
trusts,  the  presumptions  are  not  in  his  favor,  if  not  entirely 
against  him,  and  before  we  would  reverse  under  such  circum- 
stances, it  would  have  to  be  made  manifest  that  injustice  was  dcme 
him. 

The  plaintiff  prosecutes  a  cross-appeal  because  in  the  settlement 
of  the  accounts  of  the  guardian  with  J.  F.  Zazio,  deceased,  a  bal- 
ance of  some  $316.24  appears  after  exhausting  his  personal  estate, 
and  therefore  remained  as  a  charge  upon  the  real  estate  descendd 
to  his  surviving  brother,  which  it  is  insisted  is  in  conflict  with 
section  9,  chapter  JfS,  1  Slant,  Rev,  578,  which  enacts  that 

'*no  disbursement  shall  be  allowed  the  guardian  for  the 
maintenance  and  education  of  the  ward  beyond  the  income 
of  the  estate,  except  in  the  following  cases :  unless  author- 
ized by  the  deed  or  will  under  which  the  estate  is  devised." 

The  exceptions  are  when  the  ward  is  of  such  tender  years  or 
infirm  health  that  he  cannot  be  bound  out  as  an  apprentice,  or  when 
it  is  best  that  the  principal  of  his  personal  estate  shall  be  applied 
for  his  board  and  tuition.  ''But  neither  the  ward  nor  his  real 
estate  shall  be  liable  for  any  such  dishnrsement,"  The  personal 
estate  and  the  income  of  the  real  estate  had  been  exhausted  in 
the  boarding,    clothing  and    tuition  of  the  ward,  therefore  the 
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expense  of  his  last  sickness  and  the  burial  expense  must  come  out 
of  the  real  estate,  or  else  be  paid  as  a  gratuity  by  the  guardian,  or 
other  relative  or  friend. 

This  character  of  expense  does  not  fall  within  the  letter  or 
spirit  of  the  statute,  nor  does  it  come  within  its  wise  objects  to 
protect  the  ward's  estate  for  his  enjoyment  when  arrived  at  full 
age,  against  his  capricious  whims  and  improvidence  whilst  a 
minor,  and  at  the  same  time  withholding  from  the  guardian  all 
inducements  to  yield  to  such,  either  through  a  too  careless  regard 
for  the  ward's  interest,  or  for  any  profit  the  guardian  might 
thereby  make. 

It  was  a  necessary  and  essential  expense  to  give  him  proper 
attention  whilst  alive  and  a  Christian  burial  when  dead,  and  we 
think  the  charges  both  reasonable  and  proper. 

Wherefore,  the  judgment  is  affirmed  on  both  the  original  and 
cross-appeal  with  damages  there  being  a  supersedeas. 


Stirman,  for  appellant. 
A.  H.  Field,  for  appellee. 


J.  M.  Shepherd  et  ux  r.  A.  T.  Parker  et  ux. 

Pleading— Answer  as  a  Denial  of  AUegations  in  Petitton. 

An  answer  affirmatively  alleging  an  offer  to  sell  property  as  charged 
in  the  petition,  which  was  accepted  "provided  Parker  and  wife  would 
make  a  good  deed,"  is  not  equivalent  to  a  denial  of  the  allegations  that 
the  grantors  made  the  deed  variant  from  the  contract  by  mistake. 

APPEAL  FROM   FAYETTE    CIRCUIT   COURT. 
April  15,  1860. 

Opinion  of  the  Court  by  Judge  Hardix: 

As  we  construe  the  answer  of  the  appellants  in  this  case,  it  does 
not  controvert  the  fact,  as  alleged  in  the  petition,  that  the  deed  to 
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Mrs.  Shepherd  was  through  mistake  made  so  as  to  bind  the  grantors 
to  warrant  the  title  generally,  without  exception  as  to  the  dower 
right  of  Mrs.  Jane  Webster.  It  is  true  the  warrants  of  fraud 
are  denied,  and  the  answer  affirmatively  alleges  that  the  offer  of 
Parker  to  sell  the  property  for  $2500  was  accepted  *^provided 
Parker  and  wife  would  make  a  good  deed."  But  we  do  not  regard 
this  allegation  as  equivalent  to  a  denial  of  the  statement  that  the 
grantors  made  the  deed  variant  from  the  contract  by  mistake  so 
far  as  it  imports  a  responsibility  on  them  for  the  dower  right  of 
Mrs.  Webster, 

It  seems  to  us  moreover,  that  the  weight  of  the  evidence  author- 
ized the  conclusion  of  the  circuit  court  and  the  relief  adjudged, 
which  though  not  in  the  form  specifically  prayed  for  in  the  peti- 
tion, was  not  inconsistent  with  the  right  of  the  parties,  and  was 
within  the  scope  of  the  general  prayer  of  the  petition. 

Wherefore  the  judgment  is  affirmed. 

Breckinridge,  for  appellant. 
Huston,  Gibbons,  for  appellees. 


T,  H.  GuNTER,  V.  James  L.  Hit.l  &  T.  II.  Duncan. 

Bonds — ^Injunction  to  Prevent  Recovery  On. 

Before  recovery  of  amounts  due  on  a  bond,  can  be  had,  it  must  be 
shown  that  payments  made  by  the  commissioner  to  the  distributees 
of  an  estate,  were  advances  by  him  personally,  and  not  of  a  fund  alleged 
to  have  been  paid  in  full  discharge  of  the  bond. 

APPEAL    FROM    HARDIN    CIRCUIT    COURT. 
April  19,  1809. 

Opinion  of  the  Court  by  Judge  Williams: 

By  a  decree  of  May  20,  1858,  in  case  of  Honore  Humphries 
et  al  V.  Thomas  H.    Duncan,    appellant  as    commissioner    was 
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directed  to  sell  certain  lands  on  twelve  months'  time,  which  he 
did,  July  12,  1858,  and  appellees  became  the  purchasers  at  $450, 
and  executed  their  bond  therefor,  and  the  next  day  the  commis- 
sioner reported  the  sale  to  .the  court,  and  on  the  17th  of  the 
following  November,  the  commissioner  was  ordered  to  make  a 
deed  reserving  a  lien  for  unpaid  purchase  price,  which  he  did  the 
next  day,  July  13,  1859 ;  on  motion  of  Duncan  and  Hill  the  case 
was  reinstated  and  they  allowed  credit  of  $3.55  for  taxes  due 
on  the  land. 

July  9,  1859,  Gunter  receipted  to  Duncan  for  $238.50,  one-half 
the  principal  and  interest  on  said  bond  and  credit  it  thereon. 

July  9,  1869,  Gunter  took  out  execution  on  said  bond  and 
Duncan  and  Hill  filed  this  suit  alleging  that  said  bond  had  been 
entirely  paid  and  discharged  to  Gunter  and  he  had  failed  to  credit 
the  payment  made  by  Hill  which  was  done  about  the  time  Duncan 
paid  and  that  Gunter  had  paid  over  to  the  distributees  the  fund 
and  taken  their  receipt  in  full  which  he  was  required  to  file,  they 
charged  him  with  fraudulently  attempting  to  collect  the  money 
again  for  his  own  use. 

He  answered  denying  the  payment,  averring  that  the  money 
was  due  him  and  denying  all  fraud,  but  he  does  not  set  up  that  he 
advanced  the  money  by  any  agreement  or  request  of  Duncan  or 
HilL  The  court  perpetually  injoined  the  collection  of  the  bond 
from  which  he  prosecutes  this  appeal. 

It  appears  in  this  case  that  he  was  a  poor  man  though  careful 
and  clean  in  his  transactions.  He  only  listed  a  house  and  lot  with 
$600 —  and  $500  under  the  equalization  laws  for  taxation  and 
his  means  were  quite  limited.  He  said  to  one  of  the  distributees 
he  had  collected  their  money  and  was  ready  to  pay  it  over  and 
did  so.  The  facts  preclude  the  idea  that  he  would,  without  request 
or  remuneration,  as  a  commissioner,  advance  money  due  and 
directed  by  the  court  to  be  collect,  and  wait  some  seven  or  more 
years  without  taking  out  execution,  beside,  no  effort  is  made  to 
prove  that  he  was  advancing  this  money  for  or  at  the  request  of 
Duncan  or  Hill. 

We  think  the  chancellor  correctly  granted  a  perpetual 
injunction. 

Wherefore  the  judgment  is  affirmed. 

Gofer,  for  appellant, 

Wilson  &  Montgomery,  for  appellees. 


14ft  Kentucky  Opinions. 


Opinion  of  the  Court. 


John  McEleoy  v.  Geoege  Dunn. 

Evidence— Record  of  Former  Suit  to  Establish  Partnership. 

Depositions  in  another  suit,  may  be  used  as  evidence  that  one  of  the 
parties  in  that  suit  was  attempting  to  establish  the  facts,  that  had  been 
denied  in  the  «ftut  then  in  litigation. 

Same— Presomptiona. 

It  is  the  presumption  that  the  law  indulges  that  such  fact  in  reality 
existed  from  ones  own  conduct  at  that  time,  in  taking  evidence  to  estab- 
lish it. 
Evidence— ConveiaBations  Between  Defendants  in  Absence  of  Plaintiff. 

Cionyer&ations  betweien  defendants  prior  to  suit,  may  be  admitted 
as  evidence,  to  establish  a  joint  or  several  holding  of  property  sued  on. 

Same. 

All  the  facts  and  conduct  of  the  parties  whilst  exercising  ownership 
over  the  property  in  litigation,  is  competent  to  show  the  character  of 
title  and  holding,  both  for  defendant,  and  for  plaintiff. 

APPEAL    FSOM    MARION    CIRCUIT    COURT. 
April  19,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

This  suit  by  appellant  was  commeiiced  January  16,  1868,  on 
a  note  executed  by  J.  H.  Allen  and  George  Dunn  August  14, 
1856  at  four  months  time  for  $3240,  given  on  the  purchase  of 
mules  and  bearing*  interest  from  date,  upon  which  $750  had  been 
paid  at  different  times.  Allen  made  no  defense  and  judgment 
went  against  him  by  default.  Dunn  however  put  in  for  defense 
that  he  was  security  only  and  therefore  claimed  exoneration  from 
responsibility  because  of  the  statutory  bar  by  lapse  of  time. 

Upon  the  trial  appellant,  to  establish  Dunn  as  a  principal  and 
not  surety,  offered  to  read  the  record  of  a  suit  in  Georgia  between 
Allen  and  Dunn  as  plaintiffs  and  Boynton  as  defendants^  upon  a 
note  of  the  latter  given  for  mules  and  in  which  he  set  up  for 
defense  that  W.  F.  Dunn  and  not  George  Dunn  was  the  partner 
and  pleaded  that  he  had  subsequently  put  into  W.  F.  Dunn's 
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hands  a  lot  of  mules  which  he  had  sold  contrary  to  contract  on  a 
credit  to  an  insolvent  man,  when  he  was  to  sell  them  for  funds 
to  discharge  said  note,  and  which  were  sufficient  for  such  purpose, 
and  in  which  case  said  Allen  and  George  Dunn  had  taken  the 
depositions  of  said  McElroy  and  others  to  prove  that  Greorge  Dunn 
and  not  W.  F.  Dunn  was  the  partner  of  Allen,  and  to  prove  that 
the  mules  sold  by  Boynton  and  others  were  purchased  by  them 
as  partners. 

The  court  permitted  the  pleading,  verdict  and  judgment  in 
said  Georgia  suit  to  go  to  the  jury,  but  refused  to  permit  the  depo- 
sitions, so  taken  by  Allen  and  Dunn,  which  is  the  first  error 
assigned. 

The  court  permitted  a  conversation  between  Allen  and  Dunn, 
in  the  absence  of  McElroy,  in  relation  to  the  mules  which  occurred 
after  the  date  of  the  note  and  previous  to  starting  South  with 
them  to  establish  the  character  of  their  holding,  and  that  the 
partnership  was  entered  into  subsequent  to  the  purchase  of  the 
mules  from  McElroy,  for  which  the  note  now  sued  on  was  given, 
and  as  evidence  that  Dunn  was  not  a  principal,  but  security  in 
said  note,  and  this  is  the  other  error  assigned. 

The  jury  having  found  for  Dunn  and  the  court  having  adjudged 
for  him,  McElroy  has  appealed. 

Because  McElroy  was  no  party  to  the  Greorgia  suit  was  no 
sufficient  reason  why  these  depositions  should  not  be  read,  not 
as  evidence  of  the  primary  fact  established  therein,  but  as  evidence 
that  Dunn  in  that  suit  was  attempting  to  establish  such  fact  as( 
thereby  presumptiotis  against  him  arise  out  of  his  own  conduct, 
and  which  often  occurs  by  persons  no  party  to  the  then  pending 
controversy. 

If  his  and  Allen's  casual  conversation  in  relation  to  said  mules 
may  go  to  the  jury  as  evidence,  in  his  behalf,  to  prove  a  subsequent 
partnership  surely  their  conduct  when  in  a  litigation,  especially 
such  as  taking  sworn  testimony  to  prove  an  existing  partnership, 
when  the  mules  were  first  purchased,  is  competent  to  go  to  the 
jury  against  him. 

It  is  the  presumption  that  the  law  indulges  that  such  fact  in 
reality  existed  from  his  own  conduct,  at  that  time,  in  taking  evi- 
dence to  establish  it  In  other  words,  his  conduct  was  equivalent 
to  his  assertion  in  said  suit  that  he  and  Allen  had  purchased  the 
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mules  in  partnership,  and  this  as  against  him,  at  least,  raises  the 
presumption  that  such  was  the  case. 

The  issue  in  the  Georgia  suit  was  whether  the  mules  were  the 
partnership  property  when  Allen  and  Dunn  sold  them  to  Boynton 
and  did  not  prove  that  they  were  purchased  as  partnership  prop- 
erty. But  these  depositions  do  prove  that  Allen  and  George 
Dunn  were  attempting  to  establish  that  they  were  so  purchased,  in 
order  to  show  that  they  were  still  such  when  sold  to  Boynton, 
therefore,  the  depositions  were  much  more  pertinent  to  this  issue 
than  were  the  pleadings,  verdict  and  judgment,  and  as  they 
established  both  a  pertinent  and  imposing  fact  against  Dunn,  well 
calculated  to  have  an  important  bearing  with  the  jury,  it  was  an 
injurious  error  to  the  plaintiffs  prejudice  to  exclude  them. 

There  was  no  error  in  permitting  the  conversation  relative  to 
the  mules,  which  occurred  between  Allen  and  Dunn,  at  a  time 
when  this  issue  was  not  anticipated,  to  show  how  they  then  held 
the  mules,  whether  as  joint,  or  several  property,  though  it  did 
occur  in  plaintiffs  absence. 

All  the  facts  of  the  conduct  of  the  parties  whilst  exercising 
ownership  over  the  mules  to  show  the  character  of  title  and  hold- 
ing were  competent  in  Dunn's  behalf,  and  not  only  these  but 
Dunn's  subsequent  ponduct  relative  thereto  is  competent  on  behalf 
of  McElroy. 

The  mules  being  joint  and  several  in  form  is  but  a  circum- 
stance at  best,  as  this  was  a  special  partnership  for  a  particular 
enterprise  no  firm  style  may  have  been  adopted. 

For  the  error  assigned  the  judgment  is  reversed. 


Rountree,  Fogle,  for  appellant. 

Hill  &  Noble,  Harrison,  for  appellee. 
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Stephen  Tbeadway  v.  Tilson  Walden  et  al. 

Pleading — ^Petition — ^Presumptive  Heirs. 

Where,  in  a  petition,  presumptive  heirs  are  made  known  to  the  court, 
it  is  error  to  require  the  plaintiff  to  proceed  against  other,  unknown 
heirs. 

Same— Dismissal  of  Petition. 

The  allegations  that  his  vendor  was  an  heir  of  her  deceased  brothers 
and  sixers,  and  that  he  is  entitled  to  her  inheritance,  is  sufficient,  and  a 
dismissal  of  the  petition,  without  prejudice,  is  erroneous. 

Same— Forced  Election. 

The  forced  election,  of  the  purchaser,  is  erroneous,  after  the  appearance 
to  the  suit  of  one  of  the  claimants,  as  he  should  neither  be  compelled  to 
pay  the  amount  of  purchase  nor  accept  the  deed,  until  an  adjudication 
of  title. 

Partie»— Non-Residents  and  Unknown  Heirs. 

In  a  suit  to  oonfirm^  title  to  a  purchase  of  lands,  and  there  be  non- 
resident or  unknown  heirs,  the  court  should  not  order  them  proceeded 
against  as  such,  as  time  would  bar  their  claim  on  such  judgment. 

APPEAL   FEOM    MONTGOMERY   CIRCUIT    COURT. 
July  7.  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Peter  Wells  died  more  than  forty  years  since,  domiciled  in 
Montgomery  county,  where  he  possessed  some  94  acres  of  land. 
He  had  five  children  hy  a  first  and  seven  by  a  second  wife.  The 
land  was  partitioned  by  county  court  proceedings  assigning  to  his 
surviving  widow  31  acres  and  the  remainder  was  divided  into  12 
parcels,  assigning  one  to  each  child.  Treadway  long  after  Wells' 
death  purchased  of  Mrs.  Clark  and  her  husband,  she  being  a 
daughter  of  decedent,  all  her  interest  in  the  land. 

Decedent's  daughter,  Nancy,  intermarried  with  John  Bowman, 

by  whom  she  had  several  children;  she  and  her  husband  moved 

to  Tennessee,  where  she  died  many  years  since,  after  which  her 

husband  moved  to  Virginia,  whither  he  carried  the  children,  who 

11 


150  Kentucky  Opinions. 


Opinion  of  the  Court. 


are  now  claiming  to  represent  said  Nancy  and  we  think  they  have 
reasonably  established  their  heirship  and  are  entitled  to  lot  No.  6, 
assigned  their  mother  also  her  part  of  the  dower  land  and  then 
they  are  also  heirs  to  their  deceased  uncles  and  aunts  who  have 
not  been  heard  of  so  long  as  to  raise  the  presumption  of  death 
without  surviving  issue. 

Elizabeth,  another  of  decedent's  daughters,  intermarried  with 
Summers  and  they  removed  to  Madison  county,  in  this  state, 
many  years  since  and  have  been  lost  sight  of  since,  but  no  evidence 
in  this  case  raises  the  presumption  of  their  decease  without  sur- 
viving issue,  no  process  to  Maddison  county  or  other  evidence 
shows  that  they  are  not  still  residing  there  or  if  dead  have  not 
issue. 

Many  if  not  all  of  the  other  children  have  been  imheard  of  so 
long  since  their  removal  from  the  state  as  to  raise  the  presumption 
of  their  death,  also  of  want  of  surviving  issue ;  in  this  state  of  case 
the  legal  heirs  of  Peter  Wells  or  his  deceased  children  that  are 
made  known  to  the  court  are  the  presumptive  heirs  of  such  of 
his  children  as  have  removed  from  the  state  and  who  are  pre- 
sumed to  be  dead,  leaving  no  known  descendants ;  as  there  are  pre- 
sumptive heirs  on  the  sustained  allegations  on  that  subject  it 
would  be  inconsistent  to  require  the  plaintiff  to  proceed  against 
unknown  heirs ;  by  his  allegations  and  proof  he  is  trying  to  make 
it  appear  that  Mrs.  Clark  is  the  heir  at  law  of  her  deceased 
brothers  and  sisters,  and  that  he  by  virtue  of  his  purchase  is 
entitled  to  her  share  of  the  land  so  inherited.  Hence  the  dis- 
missal of  his  petition  even  without  prejudice  was  erronous. 

The  forced  election  of  the  purchaser  was  also  erroneous  for, 
after  the  appearance  of  Nancy  Bowman's  heirs,  his  purchase 
should  likely  have  been  vacated  as  he  can  not  without  their  con- 
sent get  a  good  title  and  he  should  neither  be  compelled  to  pay 
the  money  nor  accept  the  deed  in  the  present  state  of  preparation, 
but  upon  the  final  hearing,  if  he  can  get  a  good  title 
and  there  shall  be  no  cause  to  set  aside  the  sale,  it  should  then 
be  confirmed. 

If  the  non-resident  children  of  Peter  Wells,  deceased,  be  still 
alive  or  have  died  leaving  surviving  issue,  it  is  far  better  for  them 
that  they  shall  not  be  proceeded  against  as  non-residents  or 
unknown  heirs,  for  time  may  bar  their  claims  on  a  judgment 
against  them  as  such,  and  if  they  are  not  made  parties  these  pro- 
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ceedings  can  not  in  the  least  affect  them  only  so  far  as  adverse  pos- 
session might  bar  them. 

Treadway,  as  the  vendee  of  Mrs.  Clark,  can  not  as  sole  heir 
of  the  presumed  deceased  heirs,  of  Peter  Wells  claim  all  this  land 
but  the  other  heirs  so  far  as  is  known  or  not  presumed  to.be  dead 
must  also  participate. 

It  is  not  perceived  why  Walden  as  his  vendee  should  be  per- 
mitted to  keep  any  of  this  land;  they  do  not  seem  to  represent 
any  heirs  of  Peter  Wells  and  exhibit  no  title  paper  whatever  but 
appear  to  be  mere  volunteers  without  right. 

Wherefore  the  judgment  is  reversed  with  directions  for  further 
proceedings  consistent  herewith.     Judge  Peters  not  sitting. 

Reid  &  Reid,  Turner  &  James,  for  appellant, 

Apperson,  for  appellee. 


R.  C.  Tevis  v.  John  J.  Ibeland. 

Judicial  Sales — ^Advance  Bid. 

The  chancellor  does  not  abuse  a  sound  discretion  in  re-opening  a  sale, 
where  a  bona  fide  advance  bid  of  twenty  per  cent,  properly  secured,  is 
made. 

Same. 

Bidders  at  judicial  sales  do  not  become  the  purchaser  until  confirmed 
by  the  chanceUor,  but  stand  as  merely  a  preferred  bidder. 

APPEAL  FROM  FBANKLIN   CIRCUIT   COURT. 
July  5,  1869. 

Opikion  of  the  Court  by  Judge  Williams  : 

The  advance  bid  offered  was  secured  by  good  security  and  was 
therefore  reliable,  and  being  for  over  twenty  per  cent  advance 
on  the  original,  the  chancellor  did  not  abuse  a  sound  discretion 
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in  rejection  the  first  bid  and  opening  the  offering.  The  highest 
bidder  at  a  decretal  sale  does  not  become  the  purchaser  until  his 
offer  is  confirmed  by  the  chancellor,  but  until  then  he  stands  as 
a  mere  proferred  bidder.  Still  the  power  to  open  the  biddings 
is  not  an  absolute  arbitrary  one,  but  to  be  exercised  for  reasonable 
cause  and  to  forward  justice.  The  policy  of  sustaining  judicial 
sales,  unless  for  good  cause  these  be  set  aside,  is  equally  for  the 
benefit  of  both  parties  for  a  reasonable  assurance  that  the  purchase 
will  be  confirmed  is  calculated  to  invite  such  competitors  as  may 
desire  to  buy. 

Wherefore  the  judgment  is  affirmed. 


LindseySj  Harlan,  for  appellant. 
Craddoch,  for  appellee. 


James  Buchanan   v.   Caroline  Atkinson. 

Evidence — ^Action  for  Slander — Conversation  by  Parties  in  Interview  Sought  by 
Plaintiff. 

Conversations  between  parties,  in  an  action  for  slander,  at  a  meeting, 
solicited  by  the  plaintiff,  through  her  agent,  should  be  permitted  to  go  to 
the  jury  to  enable  them  to  form  a  correct  judgment  as  to  the  motive  of 
defendant. 

Same. 

Explanations  offered  at  such  meeting,  by  the  defendant,  is  competent 
evidence,  tending  to  explain  the  motive  of  what  he  said  to  the  agent. 

Same. 

Remarks  of  plaintiff  to  a  third  person,  conveying  the  same  meaning,  as 
that  imputed  to  defendant,  should  also  be  permitted  to  go  to  the  jury. 

Slander— Plaintiff  Instrumental  in  Starting  Report,  Upon  Which  Action  Based. 
Where  a  plaintiff  is  instrumental  in  starting  Sr  report,  repeated  by 
another,  upon  which  an  action  for  slander  is  based,  even  though  it  be  in 
a  jocular  manner,  recovery  of  damages  thereon,  cannot  be  had. 

Same. 

Plaintiff  would  not  be  entitled  to  aak  a  jury  to  consider  the  slander 
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as    of    that    aggiivated    character,    as    if    the    defendant    himself    had 
started  it. 

Slander — Speaking  of  Actionable  Words  Import  Malice. 

The  speaking  of  actionable  words  import  malice,  and  will  be  regarded, 
prima  facie,  as  malicious;  but  this  will  not  preclude  the  defendant  from 
showing  the  peculiar  circumstances  under  which  they  were  spoken,  and 
the  motive,  in  mitigation  of  damages. 

Same. 

But  when  the  issue  is  not  in  speaking  the  word.^,  but  repeating  a  report, 
this  cannot  go  to  the  full  justification  of  the  defendant  aind  defeat  the 
action. 


APPEAL   FROM    TAYLOR    CIRCUIT    COURT. 
July  23,  1869. 

Opinion  of  the  Court  by  Judge  Williams  : 

This  action  of  slander  by  appellee  against  appellant  resulted  in 
a  verdict  for  the  plaintiff  of  $460,  which  defendant  seeks  to 
reverse. 

It  was  for  repeating  a  report  that  one  Creel  had  taken, 
without  paying  therefor,  a  cap  from  a  store  in  Lebanon,  and  that 
she  had  worn  it,  and  was  as  deep  in  the  mud  as  he  was  in  the 
mire. 

The  defendant  had  married  a  relative  of  the  plaintiff  and  insists 
that  he  never  did  repeat  the  report  with  the  intention  of  charging 
her  with  stealing  the  cap,  but  all  that  he  said  in  relation  thereto 
was  a  view  to  cause  her  to  break  off  her  association  with  Creel, 
whom  he  regarded  an  unfit  associate  for  her. 

Several  erorrs  are  assigned  on  the  admission  and  rejection  of 
evidence.  After  the  report  had  obtained  circulation,  a  note  was 
written  to  the  defendant  to  meet  on  a  given  day  at  the  house  of 
GriflBth  to  give  his  author  and  talk  over  the  matter;  this  was 
carried  by  her  brother-in-law  Faulkner,  and  he  details  what 
occurred  then,  and  this  is  mainly  the  evidence  to  sustain  the  charge. 

Buchanan  met  pursuant  to  this  request,  and  there  the  parties 
talked  over  the  affair,  and  his  then  explanations  were  offered  in 
evidence  by  him,  which  were  rejected.  This  interview  was  sought 
by  the  plaintiff;  she  sustains  her  charge  by  the  statements  of  her 
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agent  and  brother-in-law  made  whilst  performing  his  agency  in 
procuring  the  interview. 

It  seems  to  us' what  occurred  at  this  interview  sought  by  plain- 
tiff, should  go  to  the  jury,  to  enable  them  to  form  a  correct  judg- 
ment as  to  the  defendant's  motive,  and  also  in  some  degree  tending 
to  explain  the  motive  of  what  he  said  to  her  agent,  he  being  the 
sole  person  present,  when  the  conversation  he  detailed  occurred, 
and  which  was  superinduced  by  the  request  to  meet  at  Griffith's. 
Buchanan  also  offered  the  deposition  of  Mrs.  Griffith  to  prove 
that  before  the  report  had  gotten  into  circulation  on  a  certain 
occasion  riding  along  the  road  Mrs.  Buchanan  asked  plaintiff 
where  she  got  the  cap,  she  was  then  wearing,  when  the  plaintiff, 
laughing  said:  "Oh,  I  stole  it."  When  riding  along  further  Mrs. 
Griffith  asiked  her  where  she  got  it,  when  she  again  laughingly 
remarked,  "Oh^  I  stole  it,"  and  then  continued, "no^  /  did  not  steal 
it,  Charley  Creel  stole  it  somewhere  in  Lebanon,  and  put  it  on  and 
wore  it  around  as  big  as  if  he  had  paid  for  it;"  and  that  after 
arriving  at  witness'  house  her  husband  asked  plaintiff  where  she 
got  the  cap,  and  she  remarked,  "Ah,  that's  a  secret" 

It  was  proven  in  the  case  that  Creel  was  a  man  of  bad  character. 

Considering  that  these  parties  were  relatives,  Buchanan  a  man 
of  family,  and  plaintiff  a  single  lady,  all  this  evidence  would  go 
to  show  the  motive  at  least  of  Buchanan  in  interfering  in  any 
maimer,  and  might  have  an  important  bearing  on  the  question 
of  damages. 

Surely,  if  plaintiff  was  instrumental  herself  in  getting  the 
report  into  circulation,  even  in  a  laughing,  but  still,  to  say  the 
least,  a  singular  manner,  she  would  not  be  entitled  to  ask  a  jury 
to  consider  the  slander  as  of  that  aggravated  character  as  if  the 
defendant  had  himself  started  it. 

This  case  presents  some  novel  features  never  before  brought 
to  our  minds  from  books  or  experience. 

The  speaking  of  actionable  words  import  malice,  and  will  be 
regarded  prima  facie  as  malicious ;  but  this  does  not  preclude  the 
defendant  from  showing  the  peculiar  circumstances  imder  which 
they  were  spoken,  and  the  motive  with  which  they  were  spoken,  in 
mitigation  of  damages,  though  when,  as  in  this  case,  the  issue  is 
not  guilty  of  speaiking  the  words,  this  cannot  go  to  the  full  justi- 
fication of  the  party  and  defeat  of  the  action. 

The  peculiarities  of  this  case  demanded  that  all  these  circima- 
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stances  should  have  been  permitted  to  go  to  the  jury  to  enable 
them  to  determine  whether  Buchanan's  conduct  was  in  fact 
malicious  or  friendly  towards  plaintiff,  and  to  determine  whether 
or  not  she  had  been  instrimiental  in  getting  said  report  into  circu- 
lation in  the  first  instance. 

Wherefore,  the  judgment  is  reversed. 


/.  R.  Robinson,  James,  for  appellant, 
A.  Barrett,  for  appellee. 


Wolf  Kohn  v,  Annie  Austin. 

New  Trial— Surprise. 

Where  the  grounds  for  a  new  trial,  is  surprise,  by  the  testimony  of 
plaintiff's  witnesses,  to  be  available,  they  must  be  sustained  by  affidavits 
as  required  by  the  Cicil  Code — Sections  369-372. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 
March  1,  1869. 

Opinion  of- the  Court  by  Judge  Hardin: 

The  instructions  and  rulings  of  the  court  under  which  the  jury 
found  their  verdict  against  the  appellant  and  Sales,  do  not  appear 
to  have  been  objected  to  on  the  trial,  nor  was  any  error  therein 
assigned  as  a  ground  for  a  new  trial.  The  objection  to  said 
instructions,  taken  for  the  first  time  in  this  court,  is,  therefore,  not 
an  available  cause  for  reversal. 

Nor  does  it  appear  that  the  court  erred  in  refusing  to  grant  the 
appellant  a  new  trial  on  the  ground  that  he  was  surprised  by  the 
testimony  of  witnesses  examined  by  the  plaintiff.  If  the  cause  of 
surprise  assigned  were  suflScient  if  true  it  was  not  sustained  by 
affidavits  as  required  by  the  Civil  Code.  (Sections  369-372.) 

The  verdict  of  the  jury  does  not  seem  liable  to  the  objection  that 
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it  was  not  sustained  by  the  evidence,  either  as  to  the  material  facts 
in  issue  or  the  amount  of  the  damages  assessed. 
Wherefore,  the  judgment  is  affirmed. 

Bullock  &  Anderson,  English  &  Hoke,  for  appellant. 

Jackson,  McKay,  Harney  &  Harney,  for  appellee. 


N.  Habeis  et  al  v.  E.  Vanabsdall  et  aj.. 

Motion  to  QuMh  Sale — Consolidation. 

The  oonsolidation  of  several  motions  to  quash  the  same  sale,  for  several 
causes^  is  proper. 

Sales  by  Sheriff  Under  Execution  Levied  by  Jailer 

The  sale  of  land  by  the  sheriflf,  under  an  execution  formerly  levied  by 
the  jailer,  is  iUegal  and  void. 

Same— Levy  After  Return  Day. 

A  sale  made  by  a  sheriff,  upon  a  levy  made  after  the  return  day,  is  void. 

APPEAL  FROM   MERCER  CIRCUIT   COURT. 
January  29,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  consolidation  of  the  different  motions  for  quashing  the  same 
sale  for  the  same  causes  was  clearly  proper. 

On  the  merits  there  is  more  difficulty.  The  record  before  us 
presents  a  crude  preparation  hardly  intelligible  with  judicial  con- 
fidence. But  it  seems  to  authorize  the  deduction  that  the  land 
was  sold  to  satisfy  three  executions,  one  of  which  was  levied  by 
the  jailer  in  April  and  afterwards  levied  in  September  by  the 
sheriff  who  made  the  sale.  And,  on  this  most  probable  status  of 
the  case,  the  sale  was  illegal  and  void,  because  the  sheriff  had  no 
authority  under  the  jailer's  levy,  and  his  owti  levy  was  after  the 
return  day  of  that  execution,  and  therefore  that  levy  and  the  sale 
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under  it  were  void,  and  consequently  more  land  was  sold  than  was 
necessary. 

Wherefore,  on  this  ground,  the  judgment  dismissing  the  motions 
was  apparently  erroneous,  and  is  therefore  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Thompson  &  Kellar,  for  appellant 

C.  A.  Hardin,  Durham  &  Jacobs,  for  appellee. 


N.  Bowman  v,  Noeton  Beothees. 

Demurrer — ^AllegationB  in  Answer  of  Contract  with  One  of  Plaintiffs. 

Where  the  allegations  in  an  answer  show  that  the  defendant  is  seeking 
to  enforce  an  agreement  for  payment  of  a  lien  owing  on  the  same  land, 
by  one  of  the  plaintiffs,  it  is  improper  to  sustain  a  demurrer  thereto. 

Contracts— Covenant  of  Payment — Specific  Performance. 

A  defendant  who  enters  into  a  covenant  with  one  of  several  plaintiffs, 
is  entitled  to  the  benefit  thereof,  as  to  the  manner  and  means  of  payment, 
in  a  suit  by  the  plaintiffs  for  specific  performance. 

appeal  feom  geaves  ciecuit  couet. 
December  18,  1868. 

Opinion  of  the  Couet  by  Judge  Petees  : 

By  their  original  petition,  appellees  proceed  to  garnishee  the 
amount  due  them  by  Wells  in  the  hands  of  appellant,  and  sub- 
jected one  of  the  tracts  of  land  sold  by  Bowman  to  Wells  to  pay 
their  debt,  which  proved  insufficient  for  that  purpose,  and  by  an 
amended  petition  they  allege  that  Wells  resold  one  of  the  tracts 
of  land  to  appellant  and  in  consideration  therefor,  he  covenanted 
with  Wells  to  pay  to  them  $3,000  of  their  debt  To  this  amended 
petition  appellant  put  in  an  answer,  making  it  a  cross-petition 
against  Wells  and  appellees  and  making  his  answer  to  their 
original  petition  a  part  thereof,  in  which  he  alleged,  that  he  did 
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purchase  one  of  the  parcels  of  land  back  from  Wells,  which  he 
sold  him;  and  covenanted  with  him  to  pay  to  appellees  $3,000  of 
their  debt  on  Wells.  But  that  Wells  being  indebted  to  him  for 
the  other  tract,  the  price  of  which  was  $2,000,  contracted  to  pay 
him  said  amount  punctually  so  as  to  enable  him  to  pay  appellees 
what  he  undertook  with  him  to  pay,  and  that  he  had  failed  to 
comply;  this,  he  alleges,  was  a  part  of  the  same  contract,  but  by 
mistake  or  oversight  was  omitted  from  the  writing  evidencing  their 
contract. 

He  also  alleges  that  Wells  had  the  legal  t:^  to  the  other  tract 
for  which  he  owed  th^  purchase  money,  and  on  which  a  lien  was 
reserved  therefor,  and  prayed  that  the  said  tract  might  be  sub- 
jected to  the  payment  of  appellees  debt  pro  tanto.  To  that  answer 
and  cross-petition  appellees  demurred,  their  demurrer  was  sus- 
tained, and  a  personal  judgment  rendered  against  appellant  for 
the  residue  of  the  $3,000,  and  costs,  and  from  that  judgment  he 
has  appealed. 

It  is  to  be  observed  that  the  covenant  of  appellant  was  with 
Wells,  and  not  appellees,  and  whatever  covenant  Wells  entered 
into  with  him  as  to  the  maimer  and  means  of  payment,  he  is 
entitled  to  the  benefit  thereof,  in  the  effort  of  appellees  to  enforce 
the  contract  made  with  Wells. 

And  if  Wells  was  plaintiff  seeking  to  enforce  payment,  certainly 
appellant  would  have  the  right  to  compel  a  settlement  and  have 
credit  for  what  Wells  owed  him,  or  have  his  lien  enforced  and 
the  land  sold  to  satisfy  his  claim.  Consequently,  the  demurrer  to 
appellant's  answer  and  cross-petition  should  have  been  over-ruled. 
The  land  to  which  Wells  holds  the  legal  title  be  adjudged  to  be 
sold,  and  the  controversy  settled,  and  further  litigation  prevented. 

AMierefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  over-rule  the  demurrer  to  appellant's  answer  and 
cross-petition,  and  for  further  proceedings  consistent  with  this 
opinion. 


Anderson,  for  appellant, 
Rodman,  for  appellees. 
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Sajrah  Feland  et  al  v.  J.  T.  Goode  et  al. 

Pleading— Defects  in  Answer  Supplied  by  Petition  and  Ezhibita 

Where  the  appellants'  petition  states  the  character  of  appellee's  title, 
and  makes  a  deed  from  the  grantor,  a  part  of  the  record,  which  shows  the 
grantor  conveyed  the  land  to  the  appellee  for  a  valuable  consideration, 
with  warranty,  more  than  twenty  years  before  the  commencement  of  the 
action,  it  supplies  the  defects  in  the  answer,  and  shows  a  complete  bar 
to  the  action. 

Limitation  of  Actions— Infants— Disability. 

Though,  at  the  time  the  right  of  action  accrued,  two  of  plaintiffs  were 
infants,  and  more  than  three  years  elapsed  after  their  disability  was 
removed  before  the  action  was  begun.  Held,  that  they  had  lost  their 
remedy. 

APPEAL  FBOM  LINCOLN   CIBOUIT  COUET. 
January  5,  1869. 

Opinion  of  the  Court  by  Judge  Petebs  : 

Although  the  answer  of  appellee  does  not  in  express  terms  aver 
the  purchase  of  the  land  from  Kobert  Feland  and  an  independent 
and  adverse  possession  thereof  from  the  29th  of  August,  1845,  the 
date  of  the  conveyance  of  said  Kobert  to  appellee,  still  he  avers 
he  has  title  to  the  land,  denies  that  he  holds  it  wrongfully,  and 
relies  upon  the  length  of  time  and  the  statute  of  limitations  as 
having  barred  appellant's  right  of  action. 

And  besides,  appellants  in  their  petition,  state  the  character  of 
appellee's  title,  and  make  the  deed  from  Kobert  Feland  to  him  a 
part  of  their  petition,  which  is  incorporated  in  the  record,  and 
which  shows  that  Robert  Feland  conveyed  the  land  to  appellee  for 
a  valuable  consideration  with  warranty  more  than  20  years  before 
the  commencement  of  this  action,  and  that  from  the  date  of  said 
conveyance  he  held  it  as  his  own  looking  to  no  one  for  title,  so 
that  lie  petition  supplied  the  defects,  or  omissions,  of  the  answer, 
and  show  the  bar  was  complete  when  the  action  was  brought,  unless 
appellants  can  bring  themselves  within  some  saving  clause  to 
prevent  its  operation. 
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At  the  time  the  right  of  appellants  to  bring  the  action  first 
accrued  two  of  them  were  infants,  but  it  appears  from  the  evi- 
dence that  at  the  time  the  action  was  brought  their  disability  of 
infancy  had  ceased  more  than  three  years ;  and  consequently  they 
had  lost  their  remedy.    Sec.  3,  Art.  1,  Chap.  63,  2  R  S.  123. 

Wherefore,  the  judgment  dismissing  appellants'  petition  must 
be  affirmed. 

Dunlap,  VanWinkle,  Hill  &  Alcorn,  for  appellants. 

James,  Durham,  for  appellees. 


Zeeilda  Bueton^  alias  Stoemes^  v.  C.  C.  Stoemes,  et  al. 

Divorce— Alimony— No  Retroactive  Lien  on  Husband's  Property. 

UnUke  initial  dower,  alimony  is  never  iniated  or  becomes  potential  untU 
a  divorce,  or  the  commencement  of  a  suit  for  it,  and  the  husband's  prop- 
erty, divested  by  mortgage  or  otherwise,  cannot  be  attacked  by  a  retro- 
active lien  on  it  for  alimony. 

appeal  feom  gaeeaed  ciecuit  couet. 
December  18,  1868. 

Opinion  of  the  Couet  by  Judge  Robeetsqn  : 

As  the  mortgage  debts  exhaust  the  assets  and  the  testimony  of 
the  divorced  husband  as  to  outside  liabilities  to  his  father  and 
brother,  however  false  it  may  be,  cannot,  therefore,  harm  the  appel- 
lant, we  need  not  say  whether  the  circuit  court  ought  to  have  dis- 
regarded his  statements. 

On  the  record  as  now  presented,  the  appellant  can  get  nothing 
unless  her  supplemental  petition  for  alimony  can  avail  her.  But, 
unlike  initial  dower,  alimony  is  never  initiated  or  becomes  poten- 
tial until  a  divorce,  or  the  commencement  of  a  suit  for  it.     And, 
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the  property  having  been  all  divested  by  mortgage  and  deed  of 
trust,  there  was  no  retroactive  lien  on  it  for  contingent  alimony. 
Wherefore,  the  judgment  must  be  affirmed. 

BradleySj  for  appellant 

Dufdap,  for  appellees. 


John  Cabtmell  v.  W.  H.  Kibby  et  al. 
J.  M.  BucKMAN  V.  W.  H,  Kibby  et  al. 
N.  Cabtmell  v.  W.  H.  Kibby  et  al. 

Judicial  Salei^— Inadequacy  of  Price— Redemption. 

However  inadequate  may  be  the  price  at  which  a  defendant  purchased 
land  at  an  execution  sale,  he  wiU  be  entitled  to  hold  the  land  under  the 
sheriff's  deed,  made  after  the  right  of  redemption  expired. 

APPEAL   FEOM   UNIOX    CrBCITlT   COUET. 
December  18,  1868. 

Opinion  of  the  Couet  by  Judge  Habdin: 

The  controlling  questions  presented  for  the  determination  of 
this  court  on  each  of  these  appeals^  so  far  as  the  appellees,  B.  G. 
Kibby,  J.  W.  Kibby  and  Spalding  and  Chapman,  are  concerned, 
are  whether  the  conveyances  from  the  sheriff  to  Harth  and  from 
him  to  Spalding  and  Chapman  and  from  them  to  B.  F.  and  J.  W. 
Kibby  were  fraudulent  as  to  the  creditors  of  W.  H.  Kibby,  or  in 
connection  with  the  deed  of  trust  made  on  the  8th  of  xlpril,  1861, 
operated  to  vest  the  title  to  the  land  in  B.  F.  and  J.  W.  Kibby  as 
trustees,  subject  to  W.  H.  Kibby's  debts. 

However  inadequate  may  have  been  the  price  at  which  Harth 
purchased  the  land,  we  do  not  perceive  in  the  record  any  reason 
why  he  might  not  have  held  the  land,  if  he  had  chosen  to  do  so, 
under  the  sheriff's  deed  to  him,  which  was  made  after  Kibby's 
right  of  redemption  had  expired,  and  which  Chapman  and  Spald- 
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ing  appear  to  have  acted  with  liberality  towards  B.  F.  and  J.  W. 
Kibby,  which  may  have  been  prompted  by  sympathy  for  their 
father  in  his  misfortunes,  there  is  not  sufficient  evidence  of  a 
fraudulent  combination  between  them  and  the  Kibbys  to  authorize 
the  court  to  set  aside  the  deeds ;  nor  do  we  think  the  provisions  of 
the  deed  of  trust,  as  the  land  was  sooner  redeemed  under  it,  can 
affect  the  validity  of  the  title  afterwards  acquired  from  Spalding 
and  Chapman,  or  render  the  land  liable  to  the  claims  of  W.  H. 
Kibby^s  creditors. 

As  to  the  claim  of  John  Cartmell  for  the  price  of  a  stallion  horse 
bought  of  Mrs.  Harrell,  we  think  the  conclusion  sustained  by  the 
evidence  that  Cartmell  was  the  principal  in  the  debt  and  retained 
the  ownership  of  the  hprse  and  ought  not,  therefore,  to  have 
recovered  on  his  claim  for  the  price  paid  by  him. 

Wherefore,  perceiving  no  error  in  the  judgment,  the  same  is 
affiTmed, 


Huston,  for  appellants. 
Bush  for  appellees. 


L.  C.  Eankin  v.  Amos  Tueney. 

Usury — ^Action  to  Recover — Litaiitation. 

The  right  to  recover  back  usurious  interest  paid  is  limited  by  the  Act 
of  March  17,  1862,  to  one  year  from  the  time  of  payment. 

APPEAL  FBOM  BOUEBON  CIECUIT  COURT. 
January  16,  1869. 

Opinion  of  the  Couet  by  Judge  Haedin: 

The  right  of  action  to  recover  back  usurious  interest  paid  is 
limited  by  the  Act  of  March  17,  1862,  to  one  year  from  the  time 
of  payment  {Myers  Supplement  292).    In  this  case,  more  than  one 
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year  had  elapsed  from  the  payment  of  the  usury  sought  to  be 
reclaimed  before  the  action  was  brought,  but  it  is  contended  in 
argument  for  the  appellant  that  inasmuch  as  the  act  is  made  to 
take  effect  from  its  passage  and  might,  therefore,  if  constitutional, 
operate  from  the  time  of  its  passage  to  bar  the  recovery  of  usury 
paid  one  year  before,  it  is  void  absolutely.  But  whether  or  not  in 
the  case  supposed  the  statute  would  be  adjudged  to  be  in  contra- 
vention of  the  constitution,  as  impairing  the  obligation  of  a  con- 
tract, it  is  not  liable  to  that  objection  in  this  case,  which  appears 
to  have  been  commenced  in  March,  1865,  and  more  than  one  year 
subsequent  to  both  the  payment  of  the  usury  and  the  enactment  of 
the  statute. 

This  being  the  only  ground  on  which  the  appellant  seeks  a 
reversal,  the  judgment  is  affirmed. 


Ward,  for  appellant. 

Alexander  £  Tumey,  for  appellee. 


E.  L.  Bybnb  v.  H.  E.  Boueland. 

P«]nagc»— Negligence  of  Vendee  in  Failure  to  Remove  Property. 

Where  a  vendor  is  prevented  by  the  negligence  of  the  vendee,  from  the 
Bale  of  com  or  its  removal  from  a  place  subject  to  overflow,  the  vendee  ii 
liable  for  all  damages  sustained  thereby. 

Principal  and  Agent— Personal  Liability  of  Agent 

A  personal  action  for  damages  for  loss  on  com  purchased  by  an  agent, 
cannot  be  maintained  against  the  agent,  but  must  be  against  the  prindpaL 

Svidence— Acta  of  an  Agency  Generally  Known  to  Vendoxa. 

Testimony  is  permissible  to  establish  an  agency,  by  proof  that  it  was 
generally  known  in  the  town  where  a  contract  was  made,  that  the  agent 
was  purchasing  com  for  his  principal. 

Same— Knowledge  of  Agency. 

Knowledge  of  such  agency,  however  acquired  by  a  vendor,  ia  suffideiit 
to  relieve  the  agent  from  personal  responsibility. 
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Inttractiont— Diadosare  of  Agency. 

An  instruction,  in  a  suit  against  an  agent,  for  personal  responubility, 
for  damage  for  delay  in  removing  property  bought,  is  misleading  in  appar- 
ently requiring  an  express  disclosure  of  the  agency  and  of  the  names  of 
the  principals  at  the  time  of  the  contract. 


APPEAL  FBOM   UNION   CIBCUIT    COUET. 
January  6,  1869. 

Opinion  of  the  Couet  by  Judge  Robebtson  : 

As,  according  to  the  allegations  and  preponderating  evidence, 
Bourland  was  prevented  by  the  negligent  and  persistent  conduct 
of  Byrne  from  selling  his  com  to  some  other  person  or  removing 
it  from  the  island,  the  vendee  is  legally  responsible  for  all  ike 
damages  resulting  from  the  loss  of  the  com  by  the  overflow — and 
the  verdict  was  in  that  respect  neither  unauthorized  nor  excessive. 
But  if  Byrne  bought  the  com  as  mere  agent  of  Lemont  & 
Co.,  and  the  parties  so  understood  at  the  time  of  the  contract,  his 
constituents  alone  are  liable  to  this  action,  and  the  judgment 
against  him  is  not  maintainable. 

As  there  was  some  evidence  of  such  agency  and  mutual  imder- 
standing,  that  evidence  might  have  been  legally  corroborated  by 
proof  that  it  was  generally  known  in  the  town  where  the  contract 
was  made  that  Byrne  was  purchasing  com  as  the  agent  of  Lemont 
&  Co.,  and  consequently  the  circuit  court  erred  in  refusing  to 
admit  testimony  to  that  effect. 

The  fourth  instruction  was  also  misleading  and  therefore 
erroneous  in  apparently  requiring  an  express  disclosure  of  the 
agency  and  of  the  names  of  the  principals  at  the  time  of  the 
contract 

Knowledge  of  those  facts  by  Bourland,  however  acquired,  and 
of  the  fact  that  the  contract  was  made  by  Byrne  as  agent  of 
Lemont  &  Co.,  was  sufficient  to  relieve  the  agent  from  personal 
responsibility. 

Moreover,  there  is  no  proof  of  the  quantity  of  Bourland's  com. 

On  these  grounds,  the  judgment  is  reversed    and    the    cause 
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remanded  for  further  and  amended  proceedings  as  may  be  neces- 
sary for  justice  to  all  parties  concerned. 

Bush,  Spalding  &  Chapeze,  Oibson,  for  appellant 

W,  H.  GoodloCj  for  appellee. 


Dahiei.  H.  Bogy  v,  Kibksville  Turnpike  Koad  Company. 

Corporations — Subscription  to  Stock  in  Turnpike  Company. 

A  subscription  to  the  capital  stock  in  a  turnpike  company,  in  writing, 
is  a  binding  obligation  and  enforcible  according  to  the  terms  of  same. 

Same— Promise  to  Pay  Amount  Subscribed— Demand. 

A  promise  to  pay  a  subscription  to  stock  in  a  corporation,  at  such  times 
as  called  upon  thereafter,  is  in  effect  a  promise  to  pay  on  demand,  and 
no  precedent  act  is  necessary  on  the  part  of  the  payee  holding  such  an 
undertaking,  to  entitle  him  to  his  action. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 
January  16,  1869. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  subscription  of  stock  by  appellant  to  the  turnpike  road  was 
in  writing,  without  any  condition  annexed  thereto,  and  no  fraud 
is  alleged  in  the  procurement  thereof,  and  he  was  consequently 
bound  to  pay  the  same  according  to  the  terms  of  his  subscription. 
Lackey  vs.  Richmond  and  Lancaster  Turnpike  Road  Company, 
17  B.  Hon.  4S. 

It  is  alleged  in  the  petition  that  appellant  promised  to  pay  the 
amount  subscribed  by  him  to  the  capital  stock  of  said  company 
at  such  times  as  he  might  thereafter  be  called  on  to  pay  the  same. 
That  is  in  effect  a  promise  to  pay  on  demand,  and  no  precedent 
act  is  necessary  on  the  part  of  the  payee  holding  such  an  under- 
taking to  entitle  hi^  to  his  action.  The  promise  of  appellant  is 
to  pay  a  certain  amount  of  money,  and  according  to  the  well  settled 
12 
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doctrine  of  the  law,  the  commencement  of  an  action  is  a  sufficient 
demand.  Cotton  vs.  Reaville  et  al,  2  Bibb,  101;  Leathers'  Beprs. 
vs.  McOlasson,  3  Mon.,  22J^. 

The  cases  of  Worley  vs.  Mourning,  1  Bibb,  264,  and  Stafford, 
etc.,  vs.  Trimble,  lb.,  823,  referred  to  by  appellant's  counsel  as 
sustaining  a  different  doctrine,  have  long  since  been  over-ruled. 
See  Griggs  vs.  Bondurant,  3  Mon.,  178,  and  cases  there  cited. 

It  appears  from  the  evidence  that  in  locating  the  turnpike  road, 
the  company  departed  somewhat  from  the  old  road  and  constructed 
it  on  a  part  of  appellant's  land,  for  which  he  now  asserts  a  claim 
for  damages,  even  if  his  failure  to  obtain  an  inquest  of  damages, 
when  thetumpikeroadwasbeinglocated,didnot  amounttoa  waiver 
of  any  claim  thereto,  and  by  postponing  the  assertion  of  such  a 
claim,  secure  the  making  of  the  road  to  suit  him  when  the  company 
might  not  have  built  it  on  that  ground  if  he  had  previously  claimed 
damages.  Still,  by  the  judgment  of  the  court  below,  he  was 
allowed  a  credit  on  his  subscription  of  $50,  which  fully  compen- 
sated him  for  all  the  land  occupied  by  the  road,  according  to  the 
evidence.  And  the  advantage  derived  from  the  road  more  than 
compensated  him  for  any  collateral  damages,  such  as  the  injury  to 
his  ice-house,  removal  of  fencing,  etc.,  he  may  have  sustained. 

Interest  was  allowed  on  the  siun  adjudged  against  appellant 
only  from  the  commencement  of  the  action.  In  the  whole  case  no 
error  is  perceived  prejudicial  to  appellant,  and  the  judgment  must 
be  affirmed. 


Turner,  for  appellant. 
Bumam,  for  appellee. 
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Andbbw  Websteb  vs.  Lewis  Boubne. 

HnstMmd  and  Wife— Acquiescence  by  Husband. 

A  husband,  who  acquiesceses  in  the  individual  rights  of  the  wife  to  her 
property,  cannot  afterwards,  claim  an  interest  therein  so  as  to  exclude 
the  rightful  heirs. 

Same. 

Nor  would  the  creditors  of  the  husband  have  a  right  to  a  better  claim 
than  the  husband. 

APPEAL   FBOM   OWEN    CIBCUIT    COUBT. 
July  1,  18W. 

Opinion  of  the  Coubt  by  Judge  Williams: 

William  Smithers  died  testate,  leaving  his  farm,  slaves  and  per- 
sonalty to  his  widow  during  her  life  or  widowhood ;  she  continued 
to  live  upon  the  farm  and  control  the  property  some  ten  years, 
when  desiring  and  intending  soon  again  to  marry,  she  caused  a 
letter  to  be  written  to  her  son-in-law,  then  residing  in  Missouri, 
who  was  an  executor  of  her  deceased  husband's  will,  and  whose 
wife  was  a  legatee,  to  come  and  take  possession  of  the  farm  and 
property.  Before  his  arrival  she  had  intermarried  with  appellant 
and  was  still  residing  on  the  farm;  she  thus  became  reluctant  to 
leave  the  old  homestead  and  was  even  moved  to  tears  at  the  idea 
of  leaving  it  and  the  property  by  which  she  had  so  long  been  sur- 
rounded, when  it  was  agreed  that  she  should  still  be  left  in  the 
undisturbed  enjoyment  of  all,  when  at  her  death  it  should  all 
belong  to  her  three  married  daughters,  the  sole  legatees  of  their 
deceased  father  at  their  mother's  death. 

This  understanding  was  had  in  the  hearing  and  presence  of 
appellant,  who,  by  word,  neither  approved  nor  disapproved  of  it 
at  the  time.  The  mother  lived  about  four  years  afterwards  and 
continued  all  the  time  to  control  and  manage  the  property,  selling, 
purchasing  and  hiring  hands,  etc. ;  appellant,  though  living  with 
his  wife  on  her  old  homestead,  disclaimed  any  interest  in  the 
property  or  control  over  it,  and  would  always  direct  persons  to 
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his  wife  in  transactions  relative  thereto,  even  of  the  most  trivial 
character.  After  her  death  he  summoned  the  legatees  and  heirs 
then  residing  near,  to  come  and  take  possession  of  the  property,  as 
he  had  no  interest  in  it,  and  did  not  wish  to  become  responsible 
for  it.  He  remained  in  possession,  however,  at  the  instance  of  the 
son-in-law  and  executor,  who  lived  in  Missouri ;  who  wrote  to  him 
requesting  this  until  his  arrival  from  Missouri,  and  then  surren- 
dered all  to  him,  all  this  time  disowning  any  interest  in  the  per- 
sonalty and  surrendering  it  to  said  executor;  subsequently,  how- 
ever, at  the  executor's  sale,  he  did  put  up  claim  and  publicly 
forbade  the  sale,  and  appellee  having  purchased  a  horse  and  some 
other  articles  this  suit  was  brought  to  recover  the  siun,  and  the 
jury  having  found  against  him  the  court  so  adjudged,  which  he 
asks  to  be  reversed. 

However,  the  rights  of  the  surviving  widow  may  have  been  to 
the  increase  and  after  acquired  personalty  subsequently  to  her 
husband's  death,  yet  if  by  arrangement  between  her  and  her  second 
husband  he  was  to  have  no  interest  therein  and  he  disavowed  this 
all  the  time  and  surrendered  it  to  the  executor  he  could  not  after- 
wards set  up  title  thereto,  though  as  a  general  rule  the  law  gives 
the  title  of  the  personalty  of  the  wife  at  the  time  of  marriage  to 
the  husband,  it  does  not  force  him  to  take  it,  and  if  it  is  agreed 
between  them  that  it  is  not  to  be  his  the  law  does  not  vest  the 
title  in  him,  and  his  conduct  subsequently  to  the  marriage  is  com- 
petent to  establish  this,  and,  however  it  might  at  the  instance  of 
the  creditors  be  regarded  as  a  mere  sham  and  fraud  to  conceal  it 
from  them,  yet  when  their  rights  are  not  involved  but  the  suit  is 
by  the  husband,  he  cannot  set  up  a  claim  so  wholly  inconsistent 
with  all  his  previous  conduct. 

Beside,  though  he  did  not  expressly  approve  of  the  understand- 
ing between  his  wife  and  her  son-in-law,  yet  he  knew  of  it,  acted 
on  it,  enjoyed  the  advantages  of  it,  and  together  with  her  reaped 
the  full  consideration  during  her  life,  hence  he  is  bound  by  it,  as  a 
contract  upon  valuable  consideration. 

The  instructions,  verdict  and  judgment  not  being  inconsistent 
with  these  views,  the  judgment  is  affirmed. 


Major  &  Montgomery,  for  appellant, 
Marshall,  for  appellee. 
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S.  Vaughn  v.  Thomas  Swan  et  al. 

Partnership  Acconnts— Purchase  of  Land  with  Funds — ^Burden  of  Proof. 

Where,  in  a  suit  for  purchase  of  land,  claimed  to  have  been  made  with 
partnership  funds,  the  burden  of  proof  is  on  him  so  charged  to  show  that 
there  was  not  sufficient  funds  with  which  the  purchase  could  have 
been  made. 

Same. 

Where  the  evidence  shows  that  a  partnership  business  for  a  period  of 
years  made  no  profits,  the  presumption  is  that  lands  purchased  by  one 
partner  was  for  his  individual  benefit  and  not  for  the  partnership  account. 


APPEAL  FEOM   MARION    CIECUIT   COUBT. 
July  1,  1869. 

Opinion  of  the  Coubt  by  Judge  Peters  : 

This  action  was  brought  by  appellees  claiming,  as  heirs  of 
Samuel  Swan,  deceased,  one-half  of  a  tract  of  about  270  acres  of 
land  in  Marion  county,  in  possession  of  appellant,  and  which  they 
allege  was  purchased  and  paid  for  with  the  partnership  funds  of 
said  Swan  and  appellant,  and  partition  of  the  land  prayed  for. 
Appellant  denies  that  the  land  was  purchased  for  the  benefit  of 
the  firm,  or  paid  for  with  partnership  funds,  but  avers  that  he 
purchased  it,  and  paid  for  it,  with  his  own  individual  means. 

On  the  first  hearing  in  the  court  below,  that  court  was  of  the 
opinion  that  the  land  was  bought  for  the  benefit  of  the  firm,  and 
that  in  order  to  a  proper  adjustment  of  the  rights  of  the  parties, 
it  was  necessary  that  a  settlement  of  the  partnership  accounts  of 
Swan  and  Vaughn  should  be  made,  and  ordered  that  unless  the 
plaintiffs  below,  would  so  amend  their  pleadings  as  to  authorize  a 
settlement,  or  to  show  that  the  accounts  and  business  of  the  firm 
had  been  settled,  that  the  petition  should  be  dismissed — appellants 
declining  to  make  such  amendment,  and  their  petition  was  dis- 
missed, from  which  judgment  they  appealed  to  this  court,  and 
that  judgment  was  reversed  on  the  ground  that  it  did  not  appear 
as  the  record  was  then  presented,  that  there  was  a  deficit  of  part- 
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nership  funds  to  pay  the  entire  consideration,  or  that  there  had 
been  even  a  settlement  of  partnership  accounts,  and  that  the  prima 
facie  presumption  was  that  Vaughn  paid  for  the  land  with  part- 
nership funds  either  directly,  or  indirectly,  and  that  the  burden 
of  showing  either  that  there  were  no  partnership  funds  appro- 
priable to  the  purchase,  or  that  they  had  been  otherwise  accounted 
for  and  appropriated,  devolved  on  Vaughn,  and  the  judgment  was 
therefore  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

After  the  return  of  the  cause  the  depositions  of  quite  a  number 
of  witnesses  were  taken,  several  of  whom  had  been  partners  in  the 
mercantile  firm  of  Vaughn  and  Swan,  at  different  times,  and  for 
longer  and  shorter  periods  during  the  time  they  sold  goods  in 
Bradfordsville,  and  they  all  concur  in  the  conclusion,  that  no 
money  was  made  by  the  firm  of  Vaughn  and  Swan  or  by  other 
firms  in  which  they  were  interested.  Yowell  was  a  partner  with 
them  for  several  years,  during  all  of  which  time  he  proves  the  firm 
lost  money,  they  sold  on  12  months'  time,  credited  everybody,  and 
he  proves  they  lost  more  than  the  difference  between  what  the 
goods  cost  them  and  the  nominal  price  for  which  they  sold  them, 
or  in  his  language  they  lost  all  or  more  than  the  profits  on  the 
goods.  And  Beard,  who  was  a  partner  before  Yowell  went  in, 
says  they  lost  money  while  he  was  interested  with  them.  Clift, 
who  became  a  partner  in  1853,  proves  they  lost  money  during  the 
time  he  was  a  member  of  the  firm;  he  remained  in  about  one 
year  and  immediately  preceding  the  purchase  of  the  land  by 
Vaughn,  of  Gartin.  He  also  proves  that  while  he  was  in  the 
firm,  he  had  access  to  the  books,  and  was  informed  on  the  subject 
of  the  business  of  Vaughn  and  Swan,  and  was  satisfied  they  had 
lost  money.  All  these  witnesses  prove  the  stocks  of  goods  were 
very  small,  never  exceeding  $2,000,  or  perhaps  once  or  twice  reach- 
ing $2,500,  when  the  new  stock  was  received,  and  the  actual  capital 
employed  by  Vaughn  and  Swan  was  not  more  than  about  $1,250, 
of  which  Vaughn  put  in  $750  and  Swan  $500.  These  facts  proved 
after  the  return  of  the  cause  are  imcontradicted  by  any  evidence 
whatever  indeed,  there  has  not  been  an  effort  made  to  contradict 
them. 

Vaughn  has  shown  that  he  paid  for  the  land  by  a  sale  of  some  of 
his  negroes,  by  stock,  and  borrowing  money.  At  the  death  of 
Swan  he  held  the  notes  of  Vaughn  to  a  very  considerable  amount, 
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one  for  $1,796.86,  executed  Ist  of  September,  1856,  in  part  pay- 
ment of  which,  as  the  evidence  conduces  to  prove,  Vaughn  trans- 
ferred to  him  a  note  on  Dr.  Kose  for  $1,400,  and  one  on  John  A. 
Thompson  for  $270 ;  on  that  note  suit  was  brought,  and  a  judg- 
ment recovered  for  over  $200.  Swan  held  another  note  on  Vaughn 
at  the  time  of  his  death  for  $1,000  principal,  which  his  adminis- 
trator collected,  after  his  death. 

The  Gartin  tract  of  land  cost  $6,000,  and  the  payments  made 
by  Vaughn  out  of  the  price  he  sold  slaves  for  whom  he  inherited 
and  raised,  stock  delivered,  and  borrowed  money  pretty  clearly 
accounts  for  the  manner  the  land  was  paid  for. 

Swan  lived  some  six  or  seven  years  after  the  purchase  was  made 
and  Vaughn  moved  on  the  land,  he  never  claimed  rent  of  him,  and 
in  fact  the  preponderance  of  the  evidence  is  that  he  spoke  of  it, 
and  treated  it  as  Vaughn's  land.  Besides,  the  evidence  shows  that 
Swan  was  attentive  to  his  business,  and  particularly  careful  of  his 
interests,  and  that  being  his  character,  it  is  not  probable  that  he 
would  have  neglected  for  six  or  seven  years  to  take  some  written 
memorial  of  his  right  to  a  portion  of  the  land,  if  such  right  existed. 
From  the  evidence  adduced  since  the  return  of  the  cause  to  the 
circuit  court,  it  appears  that  there  were  no  partnership  funds  with 
which  the  land  could  have  been  paid  for,  or  appropriable  to  that 
purpose,  and  consequently  appellesse  are  not  entitled  to  any  part 
of  it. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  dismiss  appellees'  petition. 

Rountree  &  Fogle,  for  appellant. 

Harrison,  for  appellees. 
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Thomas  Peacock  v.  S.  L.  Lionel  et  al. 

Attorney  and  Client — ^Fee  for  Senrices  for  Non-Resident  Defendant. 

An  attorney's  fee  can  only  be  allowed  counsel  for  a  non-resident  de- 
fendant, to  be  taxed  as  costs,  when  such  services  are  rendered  upon 
appointment  by  the  cdurt,  and  not  when  employed  by  the  defendant. 

APPEAL  FEOM  GAEBABD  CIRCUIT  COURT. 
July  6,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

As  was  decided  by  this  court  in  Cahills  vs.  CahilW  Adm.,  1 
Met,  SSS,  the  court  can  only  allow  the  attorrcy,  for  the  non- 
resident defendant,  a  fee  to  be  taxed  as  cost  when  the  services  are 
rendered  solely  as  an  officer  of  the  court  and  by  virtue  of  the 
court's  appointment,  and  not  when  the  services  are  rendered  by 
reason  of  a  private  employment  by  the  defendant  constructively 
summoned,  and  this  notwithstanding  the  court  may  have  appointed 
the  attorney  so  employed,  which  should  not  be  done  when  it  is 
made  known  to  the  court  he  has  an  employed  attorney.  It  was 
therefore  erroneous  in  this  case  to  allow  $136  to  be  taxed  as  costs 
to  Squire  Turner  for  his  services,  which,  though  however  reason- 
able, can  only  be  recovered  by  suit  from  Peacock,  because  he  had 
employed  him.  This  being  the  only  question,  the  judgment  as  to 
it  is  reversed. 

McKee,  for  appellant. 
Turner,  for  appellee. 
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Joshua  Pack  v.  Gaeden  a  Wallan. 

New  Trial — Additioiuil  Svidence  of  Same  Witnesses  no  Grounds  for. 

Upon  an  application  for  a  new  trial,  it  is  not  sufficient  where  the  only 
allegations  are  that  by  a  further  examination  of  witnesses,  who  had 
formerly  testified,  the  necessary  facts  would  be  brought  out  to  justify 
a  judgment. 

APPEAL  FEOM   GRANT   CIBCUIT    COUBT. 
July  7,  1869. 

Opinion  of  the  Coubt  by  Judge  Kobebtson  : 

Although  the  affirmance  of  the  original  judgment  by  an  equal 
division  of  this  court  settled  no  princiiJe,  yet  it  is  as  binding 
between  the  parties  as  it  could  have  been  had  this  court  been  unani- 
mous. 

Had  the  facts  presented  in  the  petition  for  a  rehearing  since 
filed  in  the  circuit  court  been  shown  on  the  former  hearing,  the 
judgment  by  this  court  on  the. former  record  might  have  been 
unanimously  against  the  asserted  lien.  But  the  petition  seeks  a 
rehearing,  not  on  the  accidental  discovery  of  new  witnesses,  but 
only  on  the  facts  that  Nichols  and  another  who  testified  before, 
would  on  the  further  examination,  prove  additional  facts  conduc- 
ing conclusively  to  prove  that  there  was  no  lien  on  Pack's  land 
which  has  been  subjected  to  sale  on  a  supposed  lien  claimed  on  it 
But  both  established  practice  and  public  policy  forbid  the  disturb- 
ance of  the  judgment  on  such  ground  as  implies  inexcusable  negli- 
gence in  the  original  preparation  of  the  case. 

Wherefore,  the  judgment  dismissing  the  petition  for  a  rehear- 
ing, hard  as  it  may  seem,  must  be  affirmed. 

Lindsey,  Scott,  for  appellant. 

Smith,  James,  for  appellee. 
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W.  P.  Hyatt's  Admb.  v.  A.  Chestnut  et  al. 

Attachment— Priority  Orer  Atagnment. 

An  attachment  issued  and  summons  served  before  an  assignee  of  chat- 
tels, by  delivery,  acceptance  or  otherwise  had  acquired  a  vested  interest 
in  the  property,  wiU  take  precedence. 

appeal   from   ROCKCASTLE    CIRCUIT    COURT. 
July  6,  1869. 

Opinion  of  the  Court  by  Judge  Eobebtson: 

Chestnut's  object  was  evidently  to  defeat  the  impending  attach- 
ment. He  made  the  assignment  only  a  few  hours  after  he  had 
knowledged  of  the  lis  mote,  in  the  absence  and  without  the  knowl- 
edge of  the  assignee,  who  was  well  secured. 

And  the  summons  was  served  before  the  assignee,  by  delivery, 
acceptance  or  otherwise,  had  acquired  any  vested  interest  in  the 
money  attached.     The  attachment,  therefore,  has  priority. 

Wherefore,  the  circuit  court  erred  in  adjuding  the  money  to 
Purcell  instead  of  the  appellant. 

The  judgment  is,  therefore,  reversed,  and  the  cause  remanded 
for  the  judgment  herein  indicated  as  proper. 

Carter,  for  appellant 

Kirtley,  for  appellees. 
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S.  N.  FoESEE  V.  Trustees  of  Owbnton. 

Bond — ^Mere  Misdescription  in  Writing  Constable's  Bond. 

The  use  of  the  word  "constable"  in  writing  a  marshars  bond,  being  a 
mere  mtsdescription,  it  could  legally  neither  enlarge  nor  diminish  the 
obligor's  respoa^ibility. 

Same. 

It  would  be  a  sufficient  bond  if  the  word  "constable"  in  "And  in  all 
other  things  shall  faithfully  and  truly  perform  the  said  office  of  con- 
stable etc/'  was  entirely  omitted. 

Same— Liability  for  Taxes  Collected. 

The  defendant  having  entered  upon  his  duties,  collected  taxes  in  per- 
formance thereof,  he  cannot  escape  responsibility  for  failure  to  properly 
pay  same  over. 

APPEAL   FBOM   OWEN    CIRCUIT   COUBT. 
July  1,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

By  authority  of  a  special  act,  the  marshal  of  Owenton  was 
authorized  to  have  a  deputy,  and  the  oflSce  of  constable  and  they 
were  incompatible.  The  marshal  deputized  the  then  constable  of 
Owenton  district,  J.  J.  Forsee,,  and  as  required  by  said  enactment, 
executed  bond  to  the  Commonwealth  as  marshal,  that  said  deputy 
of  D.  Conder,  marshal  of  the  town  of  Owenton,  should  perform 
several  specific  duties, 

"And  in  all  other  things  shall  faithfully  and  truly  execute 
and  perform  the  said  office  of  constable  during  his  continu- 
ance tiierein." 

Now,  had  the  word  marshal  been  used  in  this  covenant  instead 
of  constable  there  would  have  been  no  difficulty  in  determining  the 
responsibility  of  the  obligors  in  this  bond,  for  the  town  taxes  col- 
lected by  said  deputy  and  not  paid  over,  for  it  was  a  part  of  the 
official  duties  of  the  marshal  to  collect  such  taxes  and  his  deputy 
was  empowered  to  perform  all  the  official  duties  of  the  principal. 
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The  bond  was  a  marshal's  bond  to  secure  the  faithful  discharge 
of  the  duties  of  such  office  by  the  deputy,  it  was  not  a  constable's 
bond,  therefore  it  was  a  mere  misdescription  to  use  the  word  con- 
stable instead  of  marshal  in  this  last  covenant,  and  the  misde- 
scription is  patent  upon  the  face  of  the  bond,  and  could  legally 
neither  enlarge  nor  diminish  the  obligor's  responsibility.  It  could 
not  make  them  responsible  for  his  acts  of  constable,  nor  could  it 
diminish  their  responsibility  for  him  as  a  marshal;  if  the  word 
constable  was  entirely  stricken  out,  the  covenant  to  perform  "said 
oflSce"  "during  his  continuance  therein"  would  be  intelligle  as 
referring  to  the  office  of  marshal,  and  perfect  in  its  obligation. 

The  recitals  of  the  office  and  duties  in  the  foregoing  part  of  the 
bond,  are  as  to  the  office  of  marshal  and  its  duties,  and  the  words 
in  this  last  covenant  "and  truly  execute  and  perform  the  said 
office,"  just  preceding  the  word  "constable"  referred  to  the  office 
of  marshal  and  were  descriptive  of  the  office  and  duties  to  be 
performed  as  much  so  as  the  word  "constable,"  and  being  in 
harmony  with  the  whole  tenor  of  the  bond,  and  the  law,  and  incon- 
sistent with  the  descriptive  word  of  "constable,"  they  must  prevail 
and  the  latter  be  rejected  as  a  misdescription  and  mere  clerical 
error,  patent  on  the  face  of  the  bond. 

The  bond  being  for  the  faithful  discharge  of  the  duties  of  mar- 
shal, and  the  collection  of  the  town  tax  being  a  part  of  the  legal 
duties  of  such  office,  and  the  collection  and  non-payment  on 
demand  being  established,  and  the  proceedings  regular,  the  judg- 
ment was  correct,  and  therefore  it  is  affirmed,  with  damages. 


Major  &  Montgomery,  for  appellant 
Lillard,  for  appellees. 
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RoBEET  H.  Fish  v.  B.  Glass. 

Action — Cause  of — ^Necessary  Facts. 

A  joint  judgment  against  True,  as  principal  and  Fish  as  surety 
in  a  note,  was  replevied.  True,  without  making  Fish  a  party,  enjoined 
the  enforcement  of  the  replevin  bond;  and  appellant  instituted  suit 
aa  bondsman  for  True,  against  Fish,  former  bondsman:  Held  not 
to  constitute  a  cause  of  action. 

Same— Liability  on  Bond— Parties. 

A  bondsman  in  a  replevin  suit,  is  released  from  liability,  when  an 
injunction,  with  others  as  bondsmen  thereon  is  issued  to  restrain  its 
operation,  and  the  former  bondsman  is  not  made  a  party  to  the 
injunction  suit. 

Same. 

The  law  cannot  presume  that  the  injunction  was  not  prejudicial  to 
the  former  bondsman,  and  against  his  will. 

APPEAL  FBOM   OWEN   CIBCUIT    COUET. 
July  1,  1869. 

OpINIOJT  OF  THE  CoUET  BY  JUDGE  KOBEETSON  : 

A  joint  judgment  against  True  and  Fish  on  a  note  in  which 
Fish  was  True^s  surety,  was  replevied  by  them  as  principals  and 
by  Jackson  as  their  surety.  True,  without  making  Fish  a  party, 
enjoined  the  enforcement  of  the  replevin  bond,  and  the  appellee, 
Glass,  was  the  only  surety  in  the  injunction  bond. 

On  the  dissolution  of  the  injunction,  a  judgment  obtained 
against  Glass  on  the  injunction  bond  was  replevied  and  finally 
paid  off  by  Glass,  Thereupon  Glass  filed  a  petition  against  True 
and  one  Gaines,  as  True's  debtor,  summonsed  as  garnishee.  True 
being  insolvent,  and  Gaines  admitting  an  indebtedness  of  only  $18, 
Glass  filed  an  amended  petition  against  Fish,  claiming  a  judgment 
against  him  on  the  foregoing  facts  only.  And  Fish  failing  to 
answer,  judgment  was  rendered  against  him  for  the  amount  paid 
by  Glass. 

The  facts,  as  charged  and  tacitly  admitted,  showed  that  Fish 
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had  been  exonerated  by  Glass'  injunction  and  replevin  bonds ;  and 
there  is  no  allegation  that  would  imply  a  liability  to  Glass  on  any 
other  ground. 

The  law  would  not  imply  such  liability  from  the  facts  as  charged 
and  admitted.  The  injunction  may  have  been  prejudicial  to  Fish 
and  against  his  wilL 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  dismission  of  the  petition  against  Fish  unless  it  shall  be  so 
amended  as  to  show  a  cause  of  action  against  him. 


Scott,  for  appellant. 
Lillard,  for  appellee. 


Chamberlin  &  Tapp  v.  W,  J.  Bbewer  et  al. 

Bonds— Presiunption  of  Validity. 

The  legal  presumption  of  validity  attaches  to  a  bond;  the  extraneons 
evidence  therefore  of  invalidity  should  so  far  over  come  the  same  evidence 
of  vaUdity  a.s  also  to  r^but  the  legal  presumption  of  genuineness. 

Same— Liability  of  Clerk  for  Attesting  to  Validity  of  Bond. 

Where  a  clerk  so  far  neglects  his  duties  as  to  take  and  attest  a  bond 
without  getting  the  names  of  the  proposed  securities,  (and  which  had 
been  approved  by  the  court),  to  it  in  such  a  manner  as  to  bind  them, 
he  and  his  sureties  are  liable  for  this  official  misconduct. 


APPEAL  FROM  HENRY   CIRCUIT   COURT. 
July  6,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

When  this  case  was  here  before,  see  3  Bush,  661,  it  was  reversed 
for  errors  therein  designated,  among  which  was  the  sustaining  a 
demurrer  to  the  defendants'  plea  of  non  est  factum. 

On  the  return  of  the  case  the  cause  was  submitted  to  a  special 
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judge  to  try  the  only  issue  on  this  plea,  who  decided  for  the  defend- 
ants, and  which  appellants  seek  to  reverse, 

W.  J,  Brewer,  being  the  sheriff  of  Henry  county,  executed  his 
official  bond  with  John  Brewer,  W,  O-  Brewer,  D.  V.  Brewer,  J. 
R  Berryman  and  J.  P.  Watkins  names  to  it  as  securities.  D.  V. 
Brewer  being  dead,  his  administrator  was  not  sued,  Berryman  and 
Watkins  are  resisting  any  recovery  upon  said  bond  for  the  sheriff's 
defalcation,  because  they  say  D.  V.  Brewer's  name  was  a  forgery 
and  not  placed  there  by  his  authority. 

To  sustain  this  plea  they  prove  liat  D.  V.  Brewer  was  not  in 
town  the  day  it  was  executed,  and  did  not  acknowledge  it,  but  that 
his  name  was  placed  to  the  bond  by  his  brother,  W.  O.  Brewer. 
Neither  John  Brewer  nor  W.  O.  Brewer  make  any  resistance  to 
the  bond,  but  it  is  proved  that  D.  V.  Brewer's  administrator  has 
employed  an  attorney  to  resist  it  when  he  shall  be  sued,  and  the 
other  non-resisting  parties  are  insolvent,  as  is  also  D.  V.  Brewer's 
estate. 

To  countervail  this  evidence  the  appellants  prove  that  W.  O. 
and  D.  V.  Brewer  were  brothers,  that  the  latter  had  signed  the 
former's  name  to  a  previous  bond  executed  by  the  same  sheriff,  and 
that  D.  V.  Brewer  had  only  a  week  previous  said  to  the  county 
clerk  he  was  going  into  this  bond. 

JJ'either  party  had  summoned  W.  O.  Brewer  to  testify,  though 
still  living. 

The  facts  established  by  thfe  defendants  at  best,  raise  only  a 
presumption  that  the  name  of  D.  V.  Brewer  was  signed  without 
his  authority  and  we  are  not  prepared  to  say  that  this  presumption 
is  not  fully  met  by  the  countervailing  facts. 

W.  J.  Brewer,  the  sheriff,  was  a  kinsman  and  the  promise  of 
D.  V.  Brewer  to  be  one  of  his  sureties,  the  signing  of  his  name  by 
his  brother,  which  seems  never  to  have  been  complained  of  in  his 
life  time,  and  not  until  after  W.  J.  Brewer's  defalcation,  and  the 
fact  that  he  on  a  former  occasion  signed  W.  O.  Brewer's  name, 
repels  the  presumption  that  W.  O.  Brewer  committed  the  infamous 
crime  of  forgery,  which  if  established  would  consign  him  to  the 
state  prison. 

We  are  satisfied  that  no  jury  on  this  evidence  would  or  should 
convict  him  of  this  crime  and  before  it  should  be  pronounced 
a  forgery,  even  in  a  civil  suit  the  evidence  should  be  more  conclu- 
sive in  its  character. 


180  Kentucky  Opinions. 


Opinion  of  the  Court. 


The  legal  presumption  of  validity  attaches  to  the  bond,  the 
extraneous  evidence  therefore  of  invalidity  should  so  far  overcome 
the  same  evidence  of  validity  as  also  to  rebut  the  legal  presumption 
of  genuiness,  which  we  think  is  wanting  in  this  case. 

It  is  very  clear  that  these  plaintiffs  should  have  a  remedy  against 
some  one.  If  the  clerk  so  far  neglected  his  official  duties  as  to 
take  and  attest  a  bond  without  getting  the  names  of  the  proposed 
securities,  and  which  had  been  approved  by  the  court,  to  it  in 
such  manner  as  to  bind  them,  he  and  his  securities  should  answer 
for  this  official  misconduct.  As  this  case  must  be  of  great  public 
importance  and  as  a  full  and  ample  investigation  should  be  had, 
and  as  the  judgment  must  be  reversed  for  the  error  assigned,  it 
would  comport  more  with  both  the  public  and  the  private  interest 
of  these  parties  and  insure  a  more  certain  administration  of  law 
and  justice,  to  have  all  the  parties  before  the  court,  therefore,  on 
the  return  of  the  cause  the  court  is  directed  to  cause  the  admin- 
istrator of  D.  V,  Brewer  to  be  made  a  party  that  it  may  be  certain 
whether  or  not  he  will  plead  non  est  factum,  and  then  whether 
or  not  it  can  be  sustained,  and  if  so  whether  the  administration 
of  public  justice  and  the  suppression  of  such  enormous  crimes  can- 
not be  vindicated. 

This  case  ought  so  fully  to  be  investigated  as  to  leave  but  little 
remaining  doubt  as  to  both  the  liability  of  the  clerk  on  his  official 
bond  and  the  responsibility  of  W,  O.  Brewer  for  a  high  crime 
before  these  obligors  should  be  permitted  to  escape  their  responsi- 
bility and  involved  all  those  who  necessarily  had  to  deal  with  W. 
J.  Brewer,  as  a  duly  qualified  officer  under  proper  official  bond. 

The  cause  was  before  reversed  upon  the  allegations  of  the  plea, 
which  on  demurrer  had  to  be  taken  as  true,  the  question  now  is 
whether  these  allegations  have  been  sustained,  which  is  very 
different. 

The  judgment  is  reversed  with  directions  for  further  proceed- 
ings consistent  herewith. 

Judge  Peters  dissenting. 


Pryor  &  Barbour,  for  appellants. 
Harlan,  Scott,  for  appellees. 
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TuENEB  Wilson  a  Co.  v.  Eobeet  Beowdee  and  G.  K".  Mooee. 

Bill  of  Ezcliange— Accomodation  Endorser. 

The  endorsement  of  a  biU  of  exchange  by  one,  for  the  purpose  of 
assisting  the  drawer  to  obtain  credit  at  the  discounting  bank,  cannot 
be  held  liable  on  same,  by  the  payee,  especially  where  such  facts  were 
known  to  the  acceptors. 

Same— Implied  Assumpsit. 

As  a  matter  of  law,  nothing  else  appearing  than  a  bill  of  exchange, 
there  would  be  no  implied  assumpsit  by  the  drawers  to  the  acceptors 
who  may  have  paid  same. 

Sama 

But  when  said  such  bills  are  drawn  on  letters  of  credit  to  enable 
a  party  to  purchase  and  ship  produce,  this  presumption  would  be 
rebutted  and'  the  drawer  would  become  the  primary  debtor,  and  liable 
to  the  acceptor  for  advances. 

APPEAL   ^EOM   WAEEEN    CIECUIT    COUET. 
June  3,  1869. 

The  court  being  sufficiently  advised  delivered  the  following 
opinion  herewith,  to-wit; 

This  was  a  suit  by  appellants  as  acceptors  to  recover  of  appellees 
the  amount  of  four  several  bills  of  exchange  drawn  by  them, 
accepted  and  paid  by  appellants  with  interest  thereon,  as  follows : 

1.  Dated  April  1,  1853,  at  90  days  for    $4,000 

2.  Dated  April  2,  1853,  at  60  days  for    1,000 

3.  Dated  April  9,  1863,  at  60  days  for 2,500 

4.  Dated  April  16, 1853,  at  60  days  for 2,500 

The  defendants  severally  plead  payment  and  Browder  also  put 

in  a  special  defence  that  he  was  only  an  accomodation  drawer  for 
said  Moore  to  give  the  paper  credit  in  bank  where  it  was  drawn 
and  not  as  a  beneficial  party,  all  of  which  was  known  to  the  plain- 
tiffs before  and  when  they  accepted  the  bills  and  subsequently  so 
acted  on  by  them. 

The  jury  having  found  for  the  defendants  upon  which  the  court 
13 
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rendered  judgment,  overruling  a  motion  for  a  new  trial  the  plain- 
tiffs seek  a  reversal. 

The  depositions  of  G.  Jf.  Moore  and  David  Browder  were  read 
on  the  part  of  Robert  Browder  to  establish  that  he  was  a  mere 
accomodation  party  to  said  bills  and  that  this  was  known  to 
the  plaintiffs,  notwithstanding  the  exceptions  to  said  deponents 
because  of  interest  The  issues  were  separate  and  Moore  was 
called  against  his  interest  for  if  he  could  render  Robert  Browder 
liable  for  one-half  he  thereby  reduced  his  own  ultimate  responsi- 
bility or  rather  liability  to  loss. 

David  Browder  was  the  payee  and  indorser  in  all  of  said  bills 
and  was  called  to  show  that  Robert  Browder  went  on  them  as 
an  accomodation  party  for  his  and  Moore's  benefit  and  that  such 
was  known  to  the  accepters.  As  Robert  Browder  would  be  respon- 
sible to  him  for  whatever  amoimt  he  might  have  to  pay  on  said 
bills,  had  Robert  Browder  been  a  beneficial  drawer  he  too,  was 
called  against  his  legal  interest;  both  were  therefore  competent 
witnesses  for  Robert  Browder.  As  to  the  credibility  of  their 
statements  that  belonged  peculiarly  to  the  jury  to  determine  and 
the  jury  having  determined  the  issues  on  the  conflicting  statement 
of  the  witnesses,  so  far  as  any  existed,  we  could  not  for  that  reason 
disturb  the  finding. 

The  history  of  the  case  as  derived  from  the  evidence  may  be 
regarded  substantially  as  follows: 

Previous  to  the  date  of  the  first  bill  Moore  had  been  residing 
in  Xew  Orleans  where  plaintiffs  were  doing  business  and  by  an 
arrangement  with  them,  if  not  at  their  instance,  he  went  to 
Clarksville,  Tennessee,  to  purchase  tobacco  to  be  shipped  to  plain- 
tiffs as  factors  for  sale,  bearing  with  him  their  letter  of  credit 

He  says  they  suggested  to  him  should  it  become  necessary  to 
furnish  additional  security  to  the  banks  to  get  them  to  discount 
the  paper,  that  he  should  get  Robert  Browder  to  either  become 
drawer  or  indorser  for  that  purpose,  and  sent  a  letter  of  credit 
to  Robert  Browder  and  Moore  to  draw  ten  thousand  dollars. 

Robert  Browder  declined  doing  so  but  at  the  instance  of  Moore 
and  David  Browder  consented,  after  Moore  had  drawn  as  largely 
as  the  banks  were  willing  to  take  his  paper  without  additional 
names,  to  become  a  joint  drawer  if  they  would  immediately 
inform  the  plaintiffs  that  he  had  no  interest  in  the  tobacco  to 
be  purchased  and  shipped  but  was  merely  aiding  them  to  have  the 
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paper  discounted  and  both  David  Browder  and  Moore  say  they 
did  so  inform  plaintiffs  and  such  was  well  understood  by  them  and 
their  statements  are  corroborated  and  fortified  by  the  subsequent 
conduct  of  the  plaintiffs  whose  accounts  were  kept  against  Moore. 
Browder  and  Moore  and  some  two  other  firms  in  which  Moore 
was  interested  but  none  against  Robert  Browder  as  is  apparent 
from  the  fact  that  their  accounts  current  were  made  out  and 
delivered  to  Moore  and  David  Browder  and  no  account  of  sales 
were  ever  made  out  in  favor  of  Robert  Browder  and  Moore, 
but  the  account  current  against  Browder  and  Moore  was  continued 
down  long  subsequent  to  the  payment  of  the  last  bill  drawn  by 
Robert  Browder  and  Moore,  and  several  subsequent  bills  as  well 
as  sales  appear  in  said  account  current. 

The  plaintiffs  also  settled  a  balance  due  Robert  Browder  of 
several  hundred  dollars  several  months  subsequent  to  the  pay- 
ment of  the  last  bill  to  which  his  name  had  been  placed. 

Indeed  nothing  seems  even  to  have  been  said  to  Robert  Browder 
or  any  one  else  of  his  responsibility  on  said  bills  until  after 
David  Browder  and  Moore  had  failed  although  many  months 
had  elapsed. 

And  even  then  the  plaintiffs  urged  David  Browder  to  secure 
them  in  the  balance  of  a  long  account  on  one  and  two  years  time 
else  they  should  attempt  to  hold  Robert  Browder  as  drawer, 
responsible  on  s^id  bills. 

So  it  was  not  only  proven  by  direct  and  positive  evidence  that 
plaintiffs  did  know  that  Robert  Browder  was  only  an  accomoda- 
tion drawer  for  Moore  and  David  Browder  but  their  own  conduct 
attests  this  and  therefore  they  did  not  look  to  him  as  they  legally 
could  not  to  make  good  any  defect  on  said  bills. 

^^^lilst  as  matter  of  law  nothing  else  appearing  than  the  billj 
there  would  be  no  implied  dssumpsit  by  the  drawers  to  the  acceptor 
who  may  have  paid  the  bill  because  the  legal  presumption  would 
be  that  the  acceptor  had  funds  of  the  drawer  and  therefore  that 
he  was  the  prime  debtor,  yet  when  such  bills  are  drawn  on  letters 
of  credit  to  enable  a  party  to  purchase  and  ship  produce  this  pre- 
sumption would  be  rebutted  and  the  drawer  become  the  primary 
debtor  and  therefore  liable  to  the  acceptor  for  his  advances  yet 
when  the  acceptor  knows  that  one  of  the  joint  drawers  is  not 
interested  in  the  produce  and  that  he  has  merely  loaned  his  name 
to  give  the  bill  currency  the  acceptor  has  no  more  right  to  look  to 
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him  than  if  he  had  merely  indorsed  the  bill.  In  such  eases  the 
important  inquiry  is  for  whose  benefit  and  accomodation  has  the 
acceptor  accepted  and  paid  the  bill  and  who  are  the  anticedent 
parties. 

Beside  the  shipments  and  sales  of  tobacco  by  Moore  and  Browder 
&  Moore  and  Moore's  other  firms  up  to  the  payment  of  the  last 
of  these  bills  were  ample  to  discharge  all  their  then  actual  advances 
paid  by  the  plaintiff  on  their  account,  and  both  Moore  and  David 
Browder  say  they  instructed  the  plaintiffs-  to  appropriate  of  their 
shipments  a  sujfficiency  to  pay  these  bills.  But  if  this  were  not 
so  inasmuch  as  the  accounts  were  mainly  kept  against  Moore 
and  Browder  and  Moore  the  law  would  appropriate  any  balance 
in  plaintiffs  hands  unappropriated  to  the  payment  of  these 
respective  bills  rather  than  have  it  to  be  so  appropriated  on  future 
bills  not  then  due.  So  in  any  view  of  the  case  the  instructioiis 
given  by  the  court  properly  expounded  the  law  of  the  case  and  the 
verdict  was  fully  authorized  by  the  evidence. 

Wherefore  the  evidence  is  affirmed. 


E.  T.  Berry  v,  Philip  Spence  et^ux.     ^ 

I>e8cent  and  Distribution — Acquiescence  by  One  Heir  in  Application  of  Legacy. 
The  erection  of  a  building  on  property  held  by  a  legatee,  with  a  rever- 
sion to  remaindermen,   out   of   funds   belonging  to  the   legatee   in  fee 
simple,  and  without  objection  is  held  to  enure  to  the  benefit  of  the  trust. 

Same. 

Such  legatee  cannot  afterwards  cause  a  sale  of  the  property  for  a 
division  of  the  proceeds. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 
June  3,  1869. 

Opinion  of  the  Court  by  Judge  Hardin  : 

Amongst  other  real  estate  conveyed  by  Frederick  Wise  as  execu- 
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tor  and  trustee  under  the  will  of  James  T.  Berry,  deceased,  to 
Virginia  for  life,  remainder  to  her  heirs  at  law,  was  the  property 
in  controversy,  part  of  a  lot  in  the  City  of  Newport. 

Other  estate  was  devi^d  to  her  and  directed  to  be  vested  in  her 
in  fee  simple.  After  her  arrival  at  twenty-one  yearst  of  age,  and 
before  her  marriage,  Albert  S.  Berry,  who  had  become  the  admin- 
istrator de  bonis  non  with  the  will  annexed  of  James  T.  Berry, 
deceased,  expended  about  $4300  of  the  estate  directed  to  be  vested 
absolutely  in  her,  in  erecting  a  house  on  said  lot  for  her  and  with 
her  consent  as  appears  from  the  testimony  of  A.  S.  Berry  and 
a  written  statement  of  said  Virginia.  She  having  afterwards  inter- 
married with  Philip  Spence,  they  brought  this  suit  alleging  a 
misappropriation  of  fundg  in  building  the  house  and  praying  a  sale 
of  it,  for  the  purpose  of  restoring  the  amount  so  invested  to  Mrs. 
Spence  as  her  general  estate,  and  relieving  it  from  the  restriction 
of  a  life  estate  only,  under  which  she  held  the  lot 

The  court  adjudged  a  sale  of  the  property  according  to  the  prayer 
of  the  petition  and  from  that  judgment  E.  T.  Berry,  an  infant, 
by  his  guardian  ad  litem,  and  contingently  interested  as  a  tenant 
of  the  property  in  remainder,  prosecutes  this  appeal. 

The  only  question  to  be  determined  seems  to  be  whether  said 
Virginia  Berry  was  bound  by  the  legal  effect  of  the  application  of 
her  money  to  the  purpose  of  improving  property  in  which  she  had 
only  an  estate  for  life.  She  was  of  full  age,  and  appears  to  have 
sanctioned  and  directed  the  appropriation  made  of  her  money  by 
the  administrator,  who  appears  to  have  acted  in  good  faith  and  it 
seems  to  us  the  arrangement  was  binding  upon  her  and  that  the 
judgment  of  the  court  is  therefore  erroneous. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  vacate  the  sale  which  appears  to  have  been  made 
to  Spence,  and  dismiss  the  petition. 

Hallam,  for  appellant. 

Hodge,  for  appellees. 
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Wm.  G.  Wallace  Vi  T.  J.  Jones. 

Bills  and  Notes— Payment  by  One  of  Co-sureties  Before  Maturity. 

A  payment  of  a  note  by  one  of  oo-sureties,  before  maturity,  will  not 
release  the  other  sureties  from  joint  liability. 

Same— Demand  and  Protest. 

One  of  several  sureties  to  a  note  cannot  claim  exhonoration  by  reason 
of  prepayment  by  another  co-surety,  or  that  he  was  deprived  of  a  con- 
tingent benefit  that  might  have  accrued  to  him  to  have  the  bank  pre- 
sent the  note,  and  protest  same  for  non-payment,  and  a  possible  failure 
to  notify  him  of  the  protest. 

Same. 

Such  a  contingent  benefit  is  too  remote  and  uncertain  to  found  an 
available  defense  on. 


APPEAL   FROM    LIKCOLN    CIKCITIT    COURT. 
June  28,  1869. 

Opinion  of  the  Court  by  Judge  Peters  : 

On  the  28  Xovember,  1869  A.  H.  Overstreet,  S.  P.  Wersham 
and  Joshua  Berry  made  a  note,  payable  to  \V.  G.  Wallace,  for 
$5164.75-100  negotiable  and  payable  at  the  Central  National 
Bank  at  Danville,  on  the  17th  of  March,  1868.  This  note  was 
endorsed  by  Wallace,  and  then  by  Thomas  J.  Jones  and  dis- 
counted by  the  bank  where  it  was  made  payable. 

Toler  was  as  between  the  other  parties  to  the  paper,  principal 
debtor,  the  others  signing  and  endorsing  it  for  the  accommodation 
of  Toler,  with  the  agreement  between  Wallace  and  Jones,  as  the 
proof  shows,  and  indeed  as  is  admitted  in  the  pleadings,  that  they 
were  to  share  the  responsibility  of  endorsing  said  note,  and  were 
in  fact  joint  sureties. 

Toler  was  greatly  indebted,  and  he  and  Wallace  before  the 
note  matured  had  gone  South  with  stock,  and  were  in  Georgia 
when  it  did  mature,  Toler  having  removed  there  from  Kentucky. 
Before  the  note  matured  Jones,  apprehending  danger  on  accoimt 
of  endorsement,  went  to  Toler  and  the  latter  placed  in  his  posses- 
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sion  250  or  252  hogs  to  indemnify  him,  these  hogs  were  taken 
South  and  sold  by  Jones,  from  which  the  sum  of  $2786.28-100 
was  realized,  and  applied  by  Jones  as  a  payment  on  the  note  of 
which  he  and  Wallace  were  endorsers  as  aforesaid.  And  on  the 
4th  of  March,  1868 — 13  days  before  the  maturity  of  the  note, 
Jones  paid  the  unpaid  balance  thereof  and  took  it  up. 

At  no  time  had  any  of  the  parties  to  the  note  any  funds  in  the 
bank  to  take  it  up,  before  Jones  paid  it  or  at  its  maturity.  Wer- 
sham,  Overstreet  and  Berry  were  insolvent,  Toler  and  Wallace  at 
the  time  the  note  matured,  and  for  some  months  before,  had  been 
in  Georgia,  or  at  all  events,  absent  from  the  State  of  Kentucky. 

The  note  having  been  paid  by  Jones  before  it  was  due,  of  course 
payment  was  not  demanded  at  the  bank  the  day  it  was  due,  and 
no  protest  and  notice  given  of  non-pajTnent. 

Inmiediately  upon  Wallace's  return  to  Kentucky  he  was  notified 
by  Jones  that  he  had  paid  said  note  and  taken  the  same  up,  and 
payment  demanded  of  him,  which  was  refused,  and  then  this-  action 
was  brought  by  Jones,  first  for  the  whole  amount  of  the  note 
unsatisfied  by  the  proceeds  of  hogs  furnished  by  Toler  to  Jones, 
but  by  an  amended  petition  only  half  of  said  sum  is  sought  to  be 
recovered.  And -f or  which  judgment  was  rendered.  And  Wallace 
has  appealed. 

The  grounds  relied  on,  mainly,  to  defeat  the  action  in  the  court 
below,  and  the  same  relied  on  here  are,  that  Jones  having  paid 
the  note  before  due,  dispensed  with  the  necessity  of  paraient  by 
any  of  the  obligors  in  the  note.  And  deprived  him  of  the  con- 
tingent benefit  that  might  have  accrued  to  iiim  of  the  commission 
of  the  bank  to  have  the  note  presented  for  payment,  protested  for 
non-payment  and  a  failure  to  notify  him  of  the  protest. 

The  insolvency  of  Overstreet,  Wersham  and  Berry,  and  the 
insolvency  and  non-residence  of  Toler  at  the  time  Jones  paid  off 
the  note  are  not  controverted.  And  the  .payment  of  the  note  by 
either  of  them  is  neither  probable  nor  admissible.  Wallace  does 
not  allege  that  any  special  damage  or  loss  was  sustained  by  him 
in  consequence  of  the  prepayment  by  Jones,  and  none  can  be 
legitimately  inferred  from  any  allegation  he  has  made.  And  the 
contingent,  benefit  that  might  result  to  him  from  the  failure  of 
the  bank  to  have  the  bill  or  not  protested  for  non-payment  and 
have  due  notice  thereof  given  to  him,  if  Jones  had  not  paid  it,  is 
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too  remote  and  uncertain  to  found  an  available  defense  thereon. 
Wherefore  the  judgment  is  affirmed. 


Dunlap,  for  appellant 

James  &  VanWinkle,  for  appellee. 


Thomas  E.  Jones  v.  James  Heeonford  et  al. 

Personal  Property — Sale— Non-remoyal  of  Same — Void  as  to  Creditors. 

A  sale  of  personal  property,  and  leaving  it  in  the  possession  of  the 
vendor,  even  though  the  purchaser  reside  in  another  state,  is  void  as 
to  bona  fide  creditors  of  the  vendor. 

appeal    from    CUMBERLAND    CIRCUIT    COURT. 
June  11,  1869. 

Opinion  of  the  Court  by  Judge  Hardin  : 

Whether  the  sale  from  F.  H.  Jones,  of  the  slaves  to  the  appel- 
lant was  actually  fraudulent  or  not,  or  whether  the  expressed 
consideration  of  the  bill  of  sale  was  feigned  or  not,  there  is  no 
contrariety  of  evidence  as  to  the  possession  of  the  slaves  after  the 
date  of  the  contract  There  was  no  change  of  possession,  but  F. 
M.  Jones  remained,  as  he  had  been  before,  in  possession  of  the 
slaves. 

In  such  a  case  the  doctrine  is  too  well  settled  to  admit  of  con- 
troversy, that  the  sale  is  fraudulent  per  se  and  void  as  to  bona 
fide  creditors  of  the  vendor.  It  is  true  there  are  some  exceptions 
to  this  general  rule,  as  when  the  nature  of  the  thing  sold  will  not 
admit  of  its  immediate  delivery,  but  this  is  not  of  that  class  of 
cases,  and  nothing  is  perceived  in  it  to  make  it  an  exception  to 
the  general  rule.  The  fact  that  the  purchaser  resided  in  another 
state  was  certainly  no  sufficient  reason  for  his  leaving  the  slaves 
in  the  seller's  possession,  if  the  purchase  was  real  and  not  merely 


LoEB  AND  Bloom  v.  Staek.  189 

Opinion  of  the  Court. 

fictitious.  (Bromnel  v.  Stockton,  etc.,  3  Dana,  135;  Robins  v. 
Oldham,  1  Duvall,  28.) 

In  this  case  the  ruling  of  the  court  in  giving  and  refusing 
instructions  seems  to  us  to  have  been  in  conformity  to  the  princi- 
ple above  stated,  and  in  our  opinion  the  court  fairly  presented 
the  law  of  the  case  to  the  jury. 

We  think  the  verdict  of  the  jury  was  sustained  by  the  evidence, 
and  the  motion  for  a  new  trial  was  properly  over-ruled. 

Wherefore  the  judgment  is  affirmed. 

Russell  &  Averitt  for  appellant. 
James,  for  appellee. 


LoEB  AND  Bloom  v.  F.  M.  Stakk. 

Witnesses— Competency. 

An  examination  of  a  witness  upon  his  voir  dire,  to  prove  him  incom- 
petent, will  exclude  other  evidence  to  disprove  his  statemenfs.  Having 
elected  one  mode,  they  could  not  resort  to  another. 

Pleading — Filing  Amended  Petition. 

It  is  error  for  the  court  to  refuse  the  filing  of  an  amended  petition, 
at  the  dose  of  the  trial,  when  the  amendment  does  not  change  substan- 
tially the  claim  or  defense,  by  conforming  the  pleading  or  proceeding, 
to  the  facts  proved. 

Damages — ^Instructions — ^Loss  by  Failure  to  Deliyer  Cotton  Bought. 

In  an  action  for  recovery  of  damages  for  loss  in  failure  of  vendor  to 
deliver  cotton  bought  on  contract,  an  instruction  that  if  the  jury  believed 
from  the  evidence  the  allegations  of  the  petition  and  that  the  defendants 
failed  to  make  the  delivery  according  to  the  terms  of  the  contract,  and 
that  after  the  failure,  the  plaintiffs  received  the  cotton  from  defendants, 
they  must  find  for  the  defendant  is  erroneous. 

Same^ 

Such  an  instruction  is  misleading,  as  it  leaves  out  of  view  the  question 
of  damages  resulting  from  the  violation  of  the  contract. 

APPEAL    FROM    LIVINGSTON    CIRCUIT    COURT. 
June  12,  1S60. 
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Opinion  of  the  Court  by  Judge  Haedin  : 

It  is  insisted  for  the  appellants  that  the  judgment  in  this  case 
should  be  reversed  on  several  grounds.  They  will  be  specifically 
disposed  of  so  far  as  it  is  deemed  necessary  to  consider  them. 

1.  It  is  contended  that  the  court  erred  in  permitting  the'  appel- 
lee to  read  in  evidence  the  deposition  of  J.  A.  Eogers,  he  being 
shown  to  be  interested  as  a  partner  of  the  appellee,  by  other 
testimony  than  his  own  upon  voir  dire  examination.  The  appel- 
lants had  their  election  to  rely  either  upon  the  witness  himself 
upon  his  voir  dire  to  show  his  incompetency,  or  to  do  so,  if  they 
could,  upon  other  evidence,  but  having  adopted  one  of  these 
modes,  and  failed,  they  could  not  resort  to  the  other.  They 
examined  Eogers  on  his  voir  dire,  and  his  testimony  showed  him 
to  be  competent,  and  therefore  the  court  properly  refused  to  con- 
sider other  testimony  conducing  to  show  him  incompetent  (1 
Greenleaf,  Sec.  Jt23,) 

2.  It  is  further  objected  that  the  court  erred  in  refusing 
to  allow  the  plaintiff  to  file  an  amended  petition  at  the  close  of 
the  last  trial.  We  do  not  think  so.  The  amendment  proposed 
was  not  such  as  is  contemplated  by  Sec.  161  of  the  civil  code, 
as  proper  in  the  progress  or  at  the  close  of  the  trial,  ^Svhen  the 
amendment  does  not  change  substantially  the  claim  or  defence  by 
conforming  the  pleading  or  proceeding,  to  the  facts  proved.'' 

It  would  have  materially  changed  the  issue,  which  had  long 
been  made  up  and  once  tried,  and  was  well  calculated  to  take  the 
defendant  by  surprise. 

3.  The  instructions  which  the  court  gave  are  complaine<l  of 
as  misleading  and  erroneous;  and  it  is  insisted  also  that  the 
court  erred  in  refusing  the  several  instructions  asked  by  the  plain- 
tiffs and  marked  A.  B.  C.  D.  E.  F.  As  to  the  latter  ruling  it 
is  only  deemed  necessary  to  say  that  all  of  the  six  rejected 
instructions,  except  that  marked  F.  embrace  propositions,  and  are 
in  such  form  as  were  calculated  to  confuse  the  jury,  and  the 
instruction  F.  (though  not  so  marked)  is  copied  in  another  part 
of  the  record  and  certified  as  ^*given." 

But  as  to  the  three  instructions  which  were  given  at  the 
defendant's  instance  and  sui  spanti  by  the  court  What  is  copied 
and  marked  as  the  first  of  those  instructions  reallv  contains  two 
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distinct  and  separate   propositions,   and   was   liable   to  mislead 
the  jury  if  either  of  them  was  erroneous.     It  is  as  follows: 

"The  court,  at  the  instance  of  the  defendant,  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  the 
plaintiffs  bought  from  the  defendant  the  cotton  mentioned 
in  the  petition,  and  at  the  price  and  upon  the  terms  there- 
in mentioned,  and  that  the  defendant  failed  to  deliver 
the  cotton  according  to  the  terms  of  said  contract,  and 
if  they  shall  also  believe  from  the  evidence  that  after 
such  failure  the  plaintiffs  received  said  cotton  from  the 
defendant,  they  must  find  for  the  defendant' 

"And  the  cOurt  further  instructs  the  jury  that  if  they 
believe  there  was  such  failure  and  after  that  the  defendant 
settled  with  and  satisfied  the  plaintiffs  for  the  damages 
arising  therefrom,  they  must  also  find  for  the  defendant." 

It  is  set  forth  in  the  petition,  after  it  alleges  the  contract, 
and  the  violation  of  it  by  the  defendant,  that  the  plaintiffs 
received  the  55  bales  of  cotton  on  the  4th  of  February,  1865, 
under  protest,  having  paid  therefor  $25763.04.  But  the  plain- 
tiffs sought  to  recover  nevertheless,  for  loss  and  injury  sustained 
in  consequence  of  the  non-delivery  of  the  cotton,  with  shipping 
permits,  for  nearly  one  month  before  that  time,  and  on  these 
allegations  of  the  petition  issues  were  formed,  both  by  denial  of 
the  contract  and  the  statement  of  one  materially  different,  and 
by  setting  up  in  avoidance  a  settlement,  accord  and  satisfaction 
of  the  plaintiffs'  claim. 

But  according  to  the  first  of  the  propositions  we  have  set  out, 
which  is  a  distinct  instruction  of  itself,  the  jury  were  told,  in 
effect,  to  find  for  the  defendant,  if  they  believed  the  allegations 
of  the  petition,  as  the  facts  on  which  the  jury  were  authorized 
to  find  for  the  defendant,  were  averred  in  the  petition,  thus  leaving 
out  of  view  the  question  of  damages  resulting  from  the  violation 
of  the  contract  by  failing  to  deliver  the  cotton  in  time  and  to 
furnish  the  shipping  permits,  although  the  cotton  was  received 
under  protest. 

This  could  scarcely  have  failed  to  mislead  the  jury,  notwith- 
standing the  other  instructions  given,  and  it  was  in  our  opinion 
an  error  for  which  the  judgment  should  be  reversed. 
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Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


McKee,  Yeiser,  for  appellants, 
Bennett,  Symes,  Harlan,  for  appellee. 


John  Ceittenden's  Heies  v.  Simeon  Bush  &  Others. 

Statute  of  Limitationa— Filing  of  Suit  after  Lapse  of  Five  Tears. 

Though  the  limitation  of  five  years  for  filing  suit,  after  judgment 
rendered,  for  setting  same  aside,  has  expired,  the  statute  will  not  begin 
to  run,  until  after  the  actual  time  of  discovery  of  the  cause  of  action 
thereoiL 

Same— Demurrer. 

A  demurrer  to  such  petition  should  not  have  been  sustained. 

APPEAL  FROM  PENDLETON  CIRCUIT  COURT. 
September  28,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  petition  alleges  facts  which  if  true,  show  that  the  judgment 
of  dismission  of  1862  was  fraudulent,  and  a  petition  within  five 
years,  to  set  it  aside,  is,  according  to  the  code,  the  appropriate 
remedy.  And,  although  more  than  five  years  had  elapsed  before 
the  filing  of  this  petition,  yet  the  admitted  allegation  that  the 
cause  of  action  was  not  discovered  until  within  less  than  two  years, 
apparently  prevents  the  bar. 

And  the  reason  assigned  for  the  non-discovery  sooner  is  suf- 
ficient to  repel  the  imputation  of  gross  negligence. 

It  seems  to  this  court  therefore,  that  the  circuit  court  ought  to 
have  over-ruled  the  demurrer  to  the  petition  and  required  an 
answer. 
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Wherefore  the  judgment  suBtaining  demurrer  and  dismissing 
the  petition  is  reversed,  and  the  cause  remanded. 

Foote,  Carlisle,  for  appellants. 

O'Hara,  for  appellees. 


J.  H.  DoDD,  Admb.  of  Kyle  v.  R.  L.  Kuykendall  et  ux 

Courts— Circuit  Court  has  Sight  to  Correct  Errors  not  Excepted  to  in  County 
Court 

On  appeal  of  a  case  from  the  county  to  the  circuit  court,  the  latter  has 
the  right  to  correct  errors  in  a  oommissioners  report  not  excepted  to  in 
the  county  court  settlement. 

Szectttors  and  Administrators— Use  of  Surplus  Money— Interest. 

Where  an  administrator  deposits  moneys  of  an  estate,  with  a  firm  of 
which  he  is  a  member,  it  will  be  presumed,  the  money  was  used,  and  he 
will  be  charged  interest  thereon,  after  two  years. 

APPEAL    FBOM   FULTON    CIBCUIT    COURT. 
September  23,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

An  appeal  was  prosecuted  from  the  Fulton  county  court  settle- 
ment of  the  fiducial  accounts  of  Dodd  to  the  Fulton  circuit  court, 
by  Kuykendall  and  wife,  which  court  referred  the  case  to  a  com- 
missioner to  settle,  who  found  a  balance  against  Dodd  of  $1408.94 
due  October  11,  1867.  To  this  settlement  various  exceptions  were 
taken,  some  of  which  were  sustained,  reducing  the  amount  to 
$1181.34,  from  which  judgment  both  parties  prayed  an  appeal, 
but  only  Dodd's  seems  to  be  prosecuting  it 

It  is  insisted  that  the  circuit  court  could  correct  no  error  not 
excepted  to  in  the  county  court,  but  we  think  this  a  mistake^ 
as  it  was  the  duty  of  the  circuit  court  to  make  a  legal  and  correct 
settlement  on  the  appeal  to  it 
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The  second  error  assigned  is  as  to  interest  allowed  against  the 
administrator.  He  administered  May  9,  1853,  and  interest  is 
charged  against  him  from  two  years  thereafter.  It  is  proven 
that  he  was  a  member  of  a  firm  with  whom  he  deposited  said 
funds  and  was  most  of  the  time  indebted  to  the  firm  in  a  smn  larger 
than  his  deposits,  and  that  the  firm  used  this  money  in  the  pay- 
ments of  its  debts  and  transaction  of  its  business. 

Sec.  25,  Art  2,  Chap.  ST,  1  Stant.  Rev.  Stat.,  507,  provides 
that^ 

"A  personal  representative,  after  the  expiration  of  two 
years  from  the  time  he  qualifies  as  such,  shall  be  presumed 
to  have  used  the  surplus  assets  in  his  hands,  and  shall 
he  charged  with  interest  thereon  from  that  period,  unless 
he  proves  that  he  did  not  use  or  make  interest  on  such 
assets." 

Even  had  he  not  been  indebted  to  his  firm,  the  use  by  it  of 
said  funds  would  be  regarded  as  his  use.  If  the  administrator 
uses  the  funds  or  makes  interest  either,  it  is  sufficient.  So  the 
evidence  in  this  case  instead  of  rebutting  the  presumption  pro- 
vided by  the  statute,  fortifies  it.  It  was  therefore  proper  to  charge 
him  interest  on  the  surplus  asests  in  his  hands,  but  we  notice 
that  in  many  instances  tiie  interest  calculated  from  one  pa\Tiient 
to  another  is  larger  than  the  payment,  hence,  by  adding  the 
interest  to  the  principal  and  deducting  the  payment  and  then 
calculating  interest  on  this  balance  to  the  next  payment,  is  to 
some  extent  compounding,  or  making  interest  bear  interest,  which 
is  erroneous.  The  correct  rule  is  to  apply  payments  first  to  the 
discharge  of  accrued  interest  and  then  apply  any  surplus  to  the 
reduction  of  the  principal.  This  rule  it  will  be  perceived  when 
correctly  understood  does  not  make  interest  bear  interest,  for 
if  the  payment  is  not  adequate  to  the  discharge  of  the  accrued 
interest, -then  no  balance  should  be  struck,  but  the  interest  calcu- 
lated on  the  principal  until  the  subsequent  credits  are  adequate 
to  this,  and  then  strike  the  balance,  and  so  on  until  all  the  pay- 
ments are  adjusted.  As  this  rule  was  violated  in  several  instances 
in  the  calculation  of  interest,  the  judgment  must  be  reversed. 

It  is  also  insisted  that  there  was  no  evidence  that  appellees 
were  the  only  heirs  of  decedent,  Thomas  Kyle  and  his  wife,  but 
as  it  seems  from  all  the  proceeding  to  be  conceded  that  Mrs.  Kuy- 
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kendall  was  the  only  heir  and  distributee  of  her  deceased  father 
and  mother,  this  technical  error  and  oversight  might  not  alone  have 
been  sufficient  for  a  reversal.  Whatever  balance  shall  finally  be 
found  against  the  administrator,  we  have  no  doubt  the  court  can 
adjudge  and  coerce  by  execution,  under  Sec.  20  civil  code. 

Wherefore  the  judgment  is  reversed  for  further  proceedings 
consistent  herewith. 

JameSj  for  appellent. 

Rodmanj  for  appellees. 


J.  W.  Dunn  et  al  v,  J.  V.  Conn  et  al. 

Sabstitution— Judicial  Sale— Purchaser  Substituted  far  Rights  of  Creditor. 
A  purchaser  of  land  at  an  execution  sale,  becomes  substituted  to  the 
rights  of  the  creditors,  in  a  subsequent  suit  to  assert  claim  to  the  land  by 
assignment  of  a  title  bond. 

Same— Creditors. 

As  against  creditors,  the  assignees  claim  to  the  land  does  not  depend 
alone  upon  proof  of  the  fact  that  he  was  a  purchaser  from  his  fraudulent 
vendor,  without  notice  of  his  fraudulent  purpose,  but  upon  evid^ce  of 
the  additional  fact  that  he  was  a  purchaser  for  a  valuable  consideration. 

Fraudulent  Conveyances — ^Debtor  and  Creditors. 

A  sale  of  property  made  to  defraud  creditors  is  valid  against  the 
fraudulent  vendor  and  his  representatives,  and  also  valid  against  all 
merely  voluntary  conveyances  subsequently  made  by  him. 

Svidence — ^Recitals  of  Consideration  in  Assignment  of  Bond  for  Title. 

While  the  recital  in  an  assignment  of  a  bond  for  title,  that  it  was 
made  for  a  valuable  consideration,  is  evidence  as  between  the  parties 
thereto,  it  is  not  evidence  of  the  facts  recited,  nor  for  any  purpose  as 
against  strangers. 

Vendor  and  Purchaser— Vendee  as  Subsequent  Renter  of  Land. 

An  alleged  vendee  of  a  tract  of  land  who  was  present  at  a  subsequent 
rental  of  same  by  a  commissioner  as  the  land  of  his  vendor,  and  is  the 
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highest  bidder  therefor,  and  does  not  make  known  his  ownership,  cannot 
afterwards  set  up  claim  to  same  a«  against  the  rights  of  creditors. 

Same— Estoppel— Parol  Salei 

A  vendor  of  a  parol  sale  of  land,  to  whom  all  but  a  small  portion  of 
the  purchase  money  was  paid,  possession  having  been  given  the  vendee, 
and  who  in  an  answer  to  a  suit  for  specific  performance,  admits  the  parol 
sale,  but  declines  to  perform  further,  claiming  a  breach  of  contract,  is 
estopped  from  pleading  the  statute  for  a  specific  execution  as  to  creditors 
of  the  vendee. 

Same— Readsaion. 

Nor  can  a  rescission  of  the  contract  be  had,  as  against  the  creditors^ 
both  the  vendor  and  vendee,  being  co-defendants  to  a  suit  for  specific 
execution. 

Same-Statements  of  Vendor  at  Judicial  Sale— Estoppel. 

A  vendor  of  a  parol  sale,  who  is  asked  regarding  the  title  of  his  vendee, 
at  a  judicial  sale  of  the  interest  of  the  vendee,  and  answers  that  the 
vendee  has  a  perfect  title  thereto,  is  estopped  to  assert  ownership  sub- 
sequently, whether  his  statements  were  true  or  false. 

Same. 

The  law  holds  the  vendor  boimd  by  his  statements,  and  will  not  allow 
him  aftervrards  to  assert  a  title,  in  opposition  to  the  title  of  the  puichaser 
at  the  sale. 

APPEAL   FBOM   CAEEOLL  CIBCUIT    COURT. 
September  22,  1869. 

Opinion  op  the  Court  by  Judge  Peters: 

At  a  judicial  sale  of  the  lands  of  appellant,  Dunn,  appellee, 
Conn,  claims  to  have  purchased,  beside  other  tracts  two  parcels 
which  Dunn  had  previously  purchased  by  executory  contract  of 
one,  Darling,  and  which  Darling  had  never  conveyed  to  him, 
although  Dunn  had  paid  him  all  the  purchase  money  therefor,  and 
this  suit  in  equity  was  brought  by  Conn  and  others  against 
Dunn  and  others,  to  enforce  the  execution  of  the  contract  between 
Dunn  and  Darling  and  to  procure  the  title  to  be  made  to  Conn. 

The  relief  sought  is  resisted  by  appellants. 

First  as  to  a  tract  of  about  20  acres,  upon  the  ground  that 
before  the  sale  under  which  Conn  purchased  was  made,  that  Dunn 
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had  for  a  valuable  consideration  sold  the  same  to  appellant,  R. 
Metcalf ,  and  assigned  the  bond  of  Dunn  for  a  title  to  him. 

Second.  As  to  the  other  tract  of  about  6  and  one-half  acres, 
the  contract  for  the  sale  of  it  was  by  parol,  and  as  Dunn  had 
not  paid  all  the  purchase  money  for  it,  the  contract  had  by  mutual 
consent  been  rescinded,  and  Darling  was  the  owner  of  the  last 
named  parcel 

To  sustain  his  claim  to  the  20  acres,  Metcalf  filed  with  his 
answer  and  as  a  part  thereof,  Darling's  title  bond  to  Dunn,  with 
the  assignment  of  the  latter  to  himself  proven  in  a  deposition  taken 
in  another  suit,  a  copy  of  which  it  made  evidence  in  this  case, 
and  to  pay  said  indebtedness,  or  a  part  of  it,  the  land  now  claimed 
by  Metcalf  was  sold  under  a  judgment  of  the  CaroU  circuit 
court,  at  which  sale  Conn  purchased.  He  therefore,  must  be 
regarded  as  creditor,  for  he  certainly  has  taken  the  place  of  the 
creditors  whose  debts  he  paid  and  undertook  to  pay  by  purchasing 
the  land. 

The  pecuniary  embarrassments  of  Dunn  could  not  have  been 
unknown  to  Metcalf,  they  were  friends,  had  been  engaged  in  the 
same  busines,  if  not  conected  in  business,  lived  near  each  other 
and  were  frequently  together.  And  notwithstanding  Dimn's  fail- 
ing circumstances,  Metcalf  took  the  assignment  of  Darling's  title 
bond  without  a  witness  to  the  transaction,  proves  by  no  one  what 
he  paid,  or  that  anything  was  in  fact  paid  for  the  land,  but  con 
tents  himself  by  the  most  elaborate  evidence  of  the  pursuits 
of  his  early  life,  with  the  recitals  in  the  assignment  and  adding 
thereto  the  testimony  of  some  witnesses,  that  they  had  seen  him 
with  considerable  sums  of  money,  and  his  ability,  in  their  opinion, 
to  pay  for  the  land.  This  transaction  between  Dunn  and  Met- 
calf was  attacked  by  Conn  and  others  as  a  fraudulent  transfer 
of  the  title  bond  on  Darling,  to  defeat  the  creditors  of  Dunn  in 
their  efforts  to  subject  the  land  to  the  payment  of  their  debts, 
and  to  hold  it  for  Dunn's  benefit. 

As  against  the  creditors,  Metcalf's  right  to  the  land  did  not 
depend  alone  upon  proof  of  the  fact  that  he  was  a  purchaser 
from  his  fraudulent  vendor,  without  notice  of  his  fraudulent 
purpose,  but  upon  evidence  of  the  additional  fact  that  he  was  a 
purchaser  for  a  valuable  consideration. 

A  sale  of  property  made  to  defraud  creditors  is  valid  against 
the  fraudulent  vendor  and  his  representatives,  and  is  also  valid 
14 
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against  all  merely  voluntary  conveyances  subsequently  made  by 
him.  In  a  contest  with  the  creditors  of  his  vendor,  therefore,  it 
developed  on  Metcalf  to  prove  that  he  was  a  purchaser  for  a 
valuable  consideration.  And  this  proof  he  has  failed  to  make. 
The  assignment  on  the  bond  recites  that  it  was  made  for  a  valu- 
able consideration,  but  that,  while  it  is  evidence  as  between  the 
parties  thereto,  is  no  evidence  of  the  facts  recited,  nor  for  any 
purpose  whatever  against  strangers.  It  is  not  even  satisf actori-y 
proved  that  the  assignment  was  made  prior  to  the  sale  to  Conn, 
by  the  master,  it  bears  a  date  anterior  thereto,  but  there  is  no  sub- 
scribing witness  to  the  assignment,  and  no  evidence  offered  that 
the  assignment  was  made  on  the  day  it  bears  date.  This  doctrine 
is  settled  in  Edwards  v,  Ballard,  H  B.  M.,  289,  and  other 
adjudged  cases  before  and  since  that  case. 

But  there  is  another  circumstance  of  controlling  influence. 
It  appears  from  the  evidence  of  Butler  the  master,  that  he,  in 
April,  1862,  after  the  date  of  the  alleged  assignment  to  Metcalf, 
under  an  order  of  the  court,  proceeded  to  rent  this  land  to  the 
highest  bider,  and  that  Metcalf  being  the  highest  bidder  became 
the  renter  thereof,  and  it  is  not  proved  that  he  then  set  up  any 
claim  to  this  parcel  of  land,  or  objected  to  the  renting  of  it  by 
the  master.  This  conduct  is  irreconcilable  with  the  fact  that  he 
was  then  the  actual  owner  of  the  land,  or  that  he  had  by  a  valid 
and  enforceable  contract  acquired  any  right  to  it  And  even  if 
he  purchased  and  procured  the  assignment  in  good  faith,  he  was 
a  purchaser  pendente  lite,  and  could  be  in  no  better  condition 
than  his  vendor  was  in.  So  that  in  any  view  of  the  case,  Metcalf 's 
claim  to  this  parcel  must  fail. 

As  to  the  6  and  one-half  acres  claimed  by  Darling,  he  says  in 
his  answer  that  he,  by  a  parol  agreement  with  Dunn,  made  iu 
March,  1857,  promised  to  convey  the  same  to  him  when  he  paid 
him  $525,  having  confidence  at  the  time  of  his  ability  to  pay  said 
sum.  And  under  said  agreement  he  and  Dunn  erected  the  post 
and  rail  fence  mentioned  in  Conn's  petition,  by  which  said  parcel 
of  land  was  enclosed  on  Dunn's  side  of  the  fence. 

But  the  vendor  in  his  answer  says  that  after  he  made  said  con- 
tract with  Dunn,  and  before  he  had  paid  him  all  his  purchase 
money,  Dunn  failed  in  busines,  and  he  then  at  the  time  of  j)  re- 
paring  his  answer,  refuses  to  be  bound  by  his  contract,  and  as  it 
was  in  parol  he  had  long  since  considered  it  abrogated,  and  in  no 
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way  binding  on  himself,  either  in  law  or  morality,  and  he  there- 
fore refuses  to  comply  with  the  same. 

The  price  of  the  land,  its  identity,  in  short  the  whole  con- 
tract for  the  sale,  is  admitted,  and  a  refusal  to  execute  it,  is 
placed  upon  the  ground  that  it  was  not  reduced  to  writing,  and 
the  allegation  that  the  purchase  money  was  not  all  paid.  How 
much  of  the  purchase  money  remained  unpaid  does  not  ap[»eav 
from  the  answer,  a  very  small  and  insignificant  part  mifi:}\t  be 
unpaid,  and  the  answer  in  letter  be  true.  But  if  it  be  con- 
ceded that  notwithstanding  the  admission  of  the  terms  of  the 
agreement  for  the  sale  of  the  land,  the  statute  is  sufficiently 
pleaded  in  the  answer  to  defeat  a  specific  execution  between  the 
vendor  and  vendee,  still  can  Darling  avail  himself  of  it  against 
Conn  ?  Or  in  other  words,  is  he  not  estopped  by  his  own  conduct 
and  statements  from  availing  himself  of  the  statute,  or  to  defeat 
an  execution  of  the  contract  ? 

It  is  perfectly  certain  that  there  never  has  been  a  formal 
rescission  of  the  contract  for  the  sale  of  the  land  between  Dunn 
and  Darling.  According  to  Darling's  own  statement,  in  a  depo- 
sition given  by  him  in  the  case,  $500  of  tjie  purchase  money  was 
paid,  leaving  only  $25  unpaid.  The  amount  thus  received  by 
him  he  does  not  pretend  to  have  accounted  for,  but  Dunn  says 
it  has  nearly  been  paid  back  in  the  use  of  the  land,  that  is  cer- 
tainly liberal  on  his  part,  he  manifests  a  willingness  to  account 
for  use  and  occupation,  pay  rent  on  land  for  which  he  has  paid 
all  the  price,  or  on  any  hypothesis,  all  but  $25,  and  charge  no 
interest  on  the  sum  paid.  It  is  not  to  be  believed  that  in  a  settle- 
ment and  rescission  of  the  contract  between  these  parties,  and 
where  no  creditors  were  interested,  that  Mr.  Dunn  would  be 
willing  to  acount  to  Mr.  Darling  for  rents,  and  waive  his  right 
to  his  purchase  money  with  interest.  And  the  failure  to  show 
that  the  contract  was  rescinded  on  such  terms  is  evidence  conclu- 
sive that  it  never  was  in  fact  rescinded  and  the  pretence  that 
is  was  is  an  effort  to  deprive  the  creditors  of  Dunn  of  that  they 
are  justly  and  legally  entitled  to. 

But  it  is  expressly  alleged  in  the  amended  petition  that  Conn 
called  on  Darling  to  know  whether  Dunn  had  a  right  to  the  land 
both  before,  at,  and  after  the  sale  of  it  by  the  commissioner,  and 
he  told  him  he  had,  and  that  he,  Darling,  had  conveyed  the  land 
to  him.    Darling  denies  being  present  at  the  sale,  or  making  any 
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statement  to  that  effect  on  that  occasion,  but  does  not  deny  having 
made  it  at  other  times  before  and  since  the  sale,  but  attempts 
to  qualify  them  by  stating  that  he  was  not  aware  that  the  inquiry 
applied  to  and  embraced  the  6  and  one-half  acres.  If  he  claimed 
that  parcel,  he  should  have  then  disclosed,  the  inquiry  was  general 
as  embracing  all  the  land  he  sold  to  Dunn,  and  the  answer  was  as 
broad  as  the  inquiry.  And  the  expression  is  not  unwarranted, 
that  he  then  believed  that  he  had  in  fact  conveyed  both  parcels 
to  Dunn,  and  that  this  claim  is  now  asserted  upon  the  discovery 
that  the  conveyance  had  not  been  made. 

But  be  that  as  it  may,  Darling  told  Conn  that  Dunn's  title  was 
complete,  and  Conn  acted  upon  that  statement,  and  whether  true 
or  false,  it  closes  his  mouth. 

He  knew  the  land  was  to  be  sold  by  a  judgment  of  the  Carorll 
circuit  court,  as  Dunn's  property.  It  was  in  Dunn's  possession, 
inclosed  by  a  substantial  fence  with  the  other  lands  of  Dunn. 
Darling  was  called  on  by  Conn  to  know  whether  he  had  sold  the 
land  to  Dunn,  and  how  it  was  held,  and  was  informed  by  Conn 
that  his  purpose  was  to  purchase  the  land  if  there  was  no  diffi 
culty  in  the  title,  and, he  not  only  failed  to  notify  Conn  of  his 
claim,  but  asured  him  Dunn's  title  was  good,  and  Conn  pur- 
chased the  land  for  a  valuable  consideration. 

To  allow  him  under  such  circumstances  to  dispute  the  validity 
of  the  purchase,  would  be  obviously  unjust.  The  law  holds  him 
bound  by  his  statement,  and  will  not  alow  him  afterwards  to 
assert  a  title  in  opposition  to  the  title  of  the  purchaser  at  the 
sale.  Tom  Davis  v.  Tingle,  et  al,  8  B.  Mon.,  5S9;Brothers  v. 
Porter,  etc.,  6  B.  M.,  112,  US;  1  Greenleaf  on  En.,  Sees.  207-8. 

Wherefore,  the  judgment  is  affirmed. 


Cox,  for  appellants. 

Winslow,  Rodman,  for  appellees. 
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Andrew  Cox  v.  Holloway  &  Burton. 

Bills  and  Notes— Promise  of  Payee  to  Secure  Additional  Sureties. 

Though  a  note  be  delivered,  with  the  understanding,  that  another  is  to 
sign  it,  it  is  obligatory  on  those  signing,  if  the  additional  surety  be 
not  secured. 

Same. 

Where  such  additional  surety  is  not  secured,  an  action  for  damages 
to  the  ones  signing,  will  lie,  for  failure  to  thus  secure  additional  names. 

APPEAL  FROM  WHITLEY  CIRCUIT  COURT. 
September  21,  1809. 

Opinion  of  the  Court  by  Judge  Williams: 

The  answer  does  not  allege  that  it  was  agreed  between  appellant 
and  appellees,  or  either  of  them,  that  the  notes  signed  by  appellant 
as  the  surety  of  Early  payable  to  appellees  were  only  to  be  binding 
upon  condition  that  the  two  Kings  were  to  sign  them  also,  but  the 
averment  is  that  Early  represented  to  him  in  the  presence  of  one 
'of  the  appellees  that  the  Kings  would  also  sign  it. 

As  heretofore  decided  by  this  court,  a  note  cannot  be  delivered 
to  the  payee  as  an  encrotv,  and  therefore  if  it  be  so  delivered,  even 
with  the  understanding  that  another  is  to  sign  it,  still  it  is  obliga- 
tory on  those  delivering,  whether  the  others  ever  sign  it  or  not, 
but  if  the  payee  undertakes  that  others  shall  be  procured,  he  will 
be  liable  in  damages  to  the  surety  whose  name  appears  for  not 
obtaining  the  additional  names,  which  may  be  set  up  as  a  counter- 
claim to  a  suit  on  the  notes. 

In  this  case,  however,  there  is  not  sufficient  evidence  that  either 
of  appellees  undertook  that  the  Kings  or  any  one  else,  should  also 
sign  tiie  notes  as  surety. 

Wherefore  the  judgment  is  affirmed  without  damages,  no 
supersedeas  appearing. 

Wilson  &  Rodman,  for  appellant. 
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Jessie  W.  Suteb  v.  L.  Beiscoe. 

Demurrer — Sufficiency  of  Petition. 

A  demurrer  Bhould  not  be  Bustained,  where  the  petition  aUegee  that 
in  the  former  suit,  the  plaintiff  was  induced  not  to  put  in  his  defense, 
by  false  and  fraudulent  promises  and  assurances  by  the  then  plaintiff. 

APPEAL  FBOM  OWEN   CIBCUIT  COURT. 
September  21,  1869. 

Opinion  of  the  Coukt  by  Judge  Habdin  : 

The  only  question  in  this  case,  is  whether  the  demurrer  of  the 
defendant  to  the  plaintiff's  petition  was  properly  sustained. 

The  allegations  of  the  petition  being  taken  as  confessed  on 
demurrer,  it  seems  to  us,  if  they  were  true,  they  were  sufficient 
to  entitle  the  plaintiff  to  relief.  The  petition  discloses  a  suf- 
ficient defense  to  the  action  at  law  as  existing  when  it  is  alleged, 
the  defendant  who  was  plaintiff  in  the  first  suit,  by  false  and 
fraudulent  promises,  representations  and  assurances,  induced  the 
plaintiff  to  forego  putting  in  his  defense.  The  averments  of  the 
petition  sufficiently  explain  the  subsequent  failure  of  the  plaintiff  to 
defend  the  action  against  him  and  show  why  he  did  not  and  might 
not  reasonably  have  discovered  that  the  defendant  had  in  violation 
of  his  agreement  taken  judgment  against  him. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  overrule  the  said  demurrer  and  for  further 
proceedings  consistent  with  this  opinion. 

Craddock  &  Trabue,  for  appellant, 

Drane,  for  appellee. 
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Sidney  Rooees  v.  P.  and  M.  Pfieffeb. 

Street  Improvement — Grading  and  Paving. 

To  authorize  the  power  of  assessing  the  property  holders  for  street 
paving,  grading^  etc.,  the  ordinance,  and  proceedings  must  be  strictly 
legal. 

APPEAL    FROM    JEFFERSON    CIBCUIT    COURT. 
September  30,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  ordinance  authorized  the  grading  and  paving  alone.  The 
contract  went  beyond  the  ordinance  in  providing  also  for  doing 
the  curbing  and  the  apportionment  warrant  apportioned  as  against 
Rogers  a  pro  rata  part  "for  grading,  curbin-g  and  paving,"  as  has 
frequently  been  decided  by  this  court  to  authorize  the  extra- 
ordinary power  of  assessing  the  citizen,  and  giving  a  lien  upon  his 
property  by  which  his  property  may  be  sold  and  he  deprived  of  it 
without  his  consent  the  proceedings  must  be  strictly  legal  and  as 
the  contract  and  assessment  warrant  are  both  illegal  no  lien 
attached  by  reason  thereof,  and  such  was  decided  specifically  by 
this  court  in  Milcher  vs.  Obst  and  Rupert,  Mans.  Opinion,  Septem- 
ber 27,  1867. 

Wherefore  the  judgment  is  reversed  with  directions  for  further 
proceedings  consistent  herewith. 

Barr  &  Ooodloe,  for  appellant, 

W,  R.  Thompson,  for  appellee. 


204  Kentucky  Opinions. 


Opinion  of  the  Court. 


T.  T.  Shbbve  V,  D.  J.  Cboss. 

DepoBitions— Notice  to  Take— Service-^Affidavitt  Against   OBcen  Return — 
Laches. 

It  is  at  best  but  the  affidavit  against  the  official  oath  of  the  officer 
with  the  intrinsic  probabilities  in  favor  of  the  latter.  As  the  deposition 
had  probably  been  on  file  for  months  it  was  great  laches  in  the  defendant 
not  to  have  known  it. 


APPEAL    FBOM    JEFFEKSON    CIRCUIT    COURT. 
September  24,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Shreve  was  sued  for  work  and  labor,  varnish  and  paints,  done 
and  furnished  on  his  house  and  furniture  by  Cross,  a  verdict  and 
judgment  were  rendered  for  $127.13,  which  the  court  refused  to 
disturb  and  which  he  seeks  to  reverse.  There  were  no  instructions, 
but  after  trial  Shreve  filed  his  own  affidavit  that  he  knew  nothing 
of  Williams  deposition  being  taken,  which  was  read  and  consti- 
tuted an  important  part  of  the  evidence.  That  no  notice  had  been 
served  on  him  though  one  returned  executed  by  Eutlege  a  deputy 
constable  was  attached  thereto. 

Rutlege  made  affidavit  that  he  was  executing  some  notices  on 
Shreve  for  Cross  to  stop  some  pay  of  other  mechanics  in  his  hands 
and  that  he  delivered  these  over  to  Cross  when  Cross  a  day  or  so 
after  returned  saying,  here  is  a  notice  you  forgot  to  make  a  return 
on,  and  he  then  wrote  and  signed  a  return  of  executed  and  that 
he  believes  this  to  be  the  same ;  that  he  did  not  execute  a  notice  to 
take  depositions.  Shreve  says  nothing  of  any  notices  being  exe- 
cuted on  him  to  stop  wages.  This  deposition  was  taken  May  25, 
preparatory  to  the  next  trial  day,  when  the  suit  was  at  Shreve's 
instance  continued  over  to  September  and  was  not  tried  until  the 
18th  of  that  month.  It  may  be  fairly  presumed  the  deposition 
had  been  lodged  at  least  before  the  first  trial  day,  by  the  rules, 
though  the  record  does  not,  as  it  should,  show  this  as  well  as  the 
notice  which  is  also  absent. 

It  is  at  best  but  the  affidavit  against  the  official  oath  of  the 
officer  with  the  intrinsic  probabilities  in  favor  of  the  latter,  as 
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Shreve  did  not  mention  the  notices  spoken  of  by  the  oflBicer  he 
likely  had  forgotten  them  or  else  the  officer  was  mistaken  and  no 
such  notices  were  really  executed  but  this  notice  to  take  depo- 
sitions. As  the  deposition  had  probably  been  on  file  for  months 
it  was  great  laches  in  the  defendant  not  to  know  it  and  give  his 
coimsel  the  proper  information,  nor  does  his  affidavit  disclose 
any  necessity  for  his  absence  at  the  time  of  trial.  The  reasons 
are  too  slender  for  a  reversal  over  the  head  of  the  judge  who  tried 
the  case.     Wherefore  the  judgment  is  affirmed. 


Harris  &  Hagan,  for  appellant. 
Cochran,  for  appellee. 


Zeph  Meek  v.  James  W.  Pbeston. 

Oil  Leases — Surrender — Nan-payment  af  Penalty  Provided. 

Where  an  oil  lease,  providing  for  a  payment  of  $50.00  per  year  for  not 
commencing  work,  thereunder,  this  penalty  is  lost  by  a  subsequent  sur- 
render and  acceptance  of  the  lease. 

Same— Rents. 

Such  a  payment,  provided  for,  cannot  be  held  as  an  amount  due  for 
rent,  but  merely  a  penalty  for  non-performance. 

APPEAL  FROM   JOHNSON    CIRCUIT   COURT. 
September  23,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellee  sued  appellant  for  the  penalty  of  fifty  dollars  each 
year  for  three  years  on  a  lease  of  oil  privileges  for  not  commencing 
the  work  within  one  year  from  its  date,  December  3,  1864,  but 
by  agreement  the  lease  was  surrendered  in  March  1866,  and 
accepted  by  the  appellee  *he  remarking  at  the  time  that  the 
defendant  ought  to  have  paid  him  something,  but  according  to 
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the  agreement  he  would  have  to  take  the  lease."  This  surrender 
was  made  by  the  defendants  agent  and  the  only  witness  who  testi- 
fied in  the  case.  The  defendant  seems  never  to  have  taken  posses- 
sion or  in  any  manner  entered  upon  the  development  of  the  oil  and 
mineral  resources  of  the  land.  The  fifty  dollars  to  be  paid 
annually  for  the  delay  in  not  commencing  the  work  was  not  for 
rents  but  by  way  of  penalty  and  the  evidence  indicates  that  it 
was  settled  by  the  agreement  to  surrender  the  lease,  but  the  judge 
to  whom  the  case  was  referred  erroneously  gave  judgment  for 
sixty-two  dollars  and  fifty  cents.  Wherefore  it  is  reversed  with 
directions  for  further  proceedings  consistent  herewith. 


Dawson,  for  appellant. 


Emanuel  Mitchell  v.  John  B.  Bordeks  et  al. 

Sales — Purchase  of  Land  for  Acting  ConunissionerB. 

A  sale  of  land,  by  a  commissioner,  made  to  himself  by  a  party  standing 
in  the  relation  of  trustee  or  agent,  will  not  be  permitted  to  stand,  if 
any  profit  or  advantage  was  made  by  the  purchase. 

APPEAL   FROM    MADISON    CIRCUIT    COURT. 
September  24,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  court  having  ascertained  that  a  sale  of  Mitchell's  land 
was  necessary  to  pay  his  debts,  so  adjudged,  and  appointed  ^Miite 
to  execute  the  same,  and  although  the  land  was  struck  off  to 
Bordes,  and  he  was  the  ostensible  purchaser,  yet  the  evidence  con- 
clusively establishes  the  fact  that  Bordes  purchased  the  land  for 
White,  the  commissioner.  Whether  this  sale  should  be  approved 
by  this  court  is  the  important  question  in  this  controversy. 

It  is  an  equitable  rule  well  established  that  a  sale  made  to  him- 
self by  a  party  standing  in  relation  of  trustee,  or  agent,  will  not 
be  permitted  to  stand,  if  the  party  shall  have  gained  any  profit 
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or  advantage  by  the  purchase.  In  this  case,  the  evidence  does  not 
leave  the  question  free  from  doubt,  whether  the  price  paid  for  the 
land  was  full  and  adequate,  and  perhaps  according  to  the  authori- 
ties that  of  itself  should  be  sufficient  to  set  aside  the  sale,  as  the 
burden  is  on  the  purchaser,  to  show  that  the  price  was  fair  and 
full  and  he  made  no  profit  by  the  purchase. 

But  there  is  some  evidence  tending  to  show  that  White,  before 
the  sale  assured  the  wife  of  appellant,  in  his  absence,  that  he 
intended  to  buy  the  land  if  it  did  not  bring  $30  per  acre,  for  the 
benefit  of  appellant  and  permit  him  to  retain  it,  by  refunding  to 
him,  what  he  paid.  Under  these  circumstances  as  the  effort  was 
made  to  set  aside  the  sale  before  it  had  been  confirmed  by  the 
court,  and  as  it  was  not  in  fact  a  sale  until  it  was  approved 
and  confirmed,  it  would  have  been  proper  to  have  opened  the 
biddings  and  thereby  ascertained  whether  the  land  would  have  sold 
for  more  than  it  brought  at  the  sale  made  by  White. 

It  is  objected,  that  more  than  $1.50  was  allowed  the  commis- 
sioner who  executed  the  deed  to  the  purchaser  and  the  allowance 
was  taxed  as  costs  against  appellant.  This  allowance  violates  the 
provision  of  section  5,  chapter  65,  2  R.  S.  p.  140,  and  perhaps 
in  a  case  of  a  further  departure,  and  a  greater  allowance  might, 
of  itself  be  a  cause  of  reversal.  It  is  safest  to  make  such  allowance 
only  as  is  provided  for,  by  the  state,  but  whether  or  not  this  court 
would  reverse  for  that  error  alone,  need  not  now  and  in  this  case 
be  decided.  But  for  the  error  indicated  the  judgment  is  reversed 
and  the  cause  is  remanded  with  directions  to  set  aside  the  sale, 
upon  equitable  principles  and  to  order  a  resale.  Appellees  to  have 
a  lien  on  the  land  for  the  purchase  price  paid  by  Bordes  or  W^hite 
with  interest  from  the  day  of  sale  subject  to  deductions  of  soil, 
timber  etc.,  and  for  an  adjustment  of  improvements  upon  equit- 
able principles. 

Turner,  for  appellants. 

Bumam,  Breckinridge,  for  appellee. 
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D.  R.  McKlNNEY  ET  AL  V,  CaBOUNE  WhEELEB. 

Pendente  Lite  Purchasera— Judgment. 

Purchasers  of  land,  while  suit  was  pending  against  the  owners  for  a 
large  amount  due  on  notes,  are  held  to  be  pendente  lite  purehasera,  and 
are  bound  by  the  judgment  subsequently  rendered  against  their  vendors. 

Process— Actual  Seryice. 

Actual  ^rvice  of  process,  on  a  second  amended  petition,  at  a  later 
term  of  court,  to  enforce  the  second  installment  of  purchase  money,  is 
not  necessary,  where  on  the  first  petition,  service  was  had,  and  the 
defendant  entered  an  appearance. 

APPEAL   FBOM   MADISON    CIBCUIT   COUBT. 
September  20,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Apellee  holding  four  several  obligations  of  Pierce,  Grenter  & 
Vaughn  for  100  tons  pig  iron  each,  given  as  part  purchase  price 
for  the  "Cottage,  Furnace"  and  lands  situate  in  Estil  county, 
and  all  being  past  due  filed  her  petition  asking  judgment  and 
asserting  a  lien  therefor  on  the  lands,  furnace  and  fixtures. 

By  consent  the  cause  was  removed  to  the  Madison  circuit  court 
where  a  consent  judgment  for  fourteen  thousand  five  hundred 
dollars  was  rendered;  $5000  of  which  was  paid  and  two  notes 
given  for  $4,700  each  due  respectively  September  21,  1867  and 
1868  with  interest  from  date.  "The  court  retaining  tiie  power 
over  the  case  to  enforce  the  payment  of  the  deferred  payments  or 
notes  by  proper  orders."  The  money  was  paid  and  these  notes 
executed  by  the  McKinneys  and  an  order  is  appended  to  the  judg- 
ment directing  the  commissioner  to  make  them  the  title.  Though 
they  were  not  made  formal  parties  yet  being  purchasers  pendente 
lite  they  were  bound  by  said  judgment  and  no  doubt  knew  all 
about  it,  for  even  ordinarily  prudent  men  would  scarcely  pay  so 
much  money  and  execute  notes  for  so  large  amounts  in  ignorance 
of  the  situation  of  the  property;  besides  their  written  transfer 
shows  they  knew  the  title  was  to  come  through  a  commissioner 
of  the  court. 
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The  note  first  due  not  being  paid  the  plaintiff  filed  an  amended 
petition  in  the  Madison  circuit  court  aleging  that  the  McKinneys 
had  paid  $5000  and  executed  said  notes  but  had  not  paid  the  one 
then  past  due,  wherefore  she  prays  judgment  and  asked  the 
enforcement  of  her  reserved  lien  for  its  amount ;  she  had  process 
to  Estil  county  where  it  was  served  and  took  personal  judgment  by 
default  which  the  defendants  paid. 

At  a  subsequent  term  of  the  Madison  circuit  court  and  after 
the  second  note  was  due  she  filed  an  amended  petition  asking  judg- 
ment thereon  and  without  service  of  proeess  took  judgment  at  the 
same  term,  by  *def  ault  upon  it  which  the  appellants  seek  to 
reverse. 

The  McKinneys  were  not  only  purchasers  pendente  lite  and 
bound  by  the  terms  of  the  judgment,  but  they  were  made  actual 
parties  by  the  first  amended  petition  against  them  upon  which 
actual  service  of  process  was  had  and  in  which  their  purchase,  the 
payment  of  the  $5000,  and  the  executing  of  the  note  then  due 
and  this  one  afterwards  to  become  due,  were  set  out  and  to  which 
they  made  no  response,  thereby  confessing  the  truth  of  said 
allegations. 

Neither  the  McKinneys  nor  their  vendors.  Pierce,  Gentner  & 
Vaughn  can  object  to  the  jurisdiction  of  the  Madison  circuit  court 
after  the  latter's  consent  and  the  former  being  subsequent  pur- 
chasers under  its  judgment,  and  having  thus  obtained  jurisdiction 
of  the  original  case  and  it  being  consented  that  it  should  retain 
such  for  the  purpose  of  enforcing  the  deferred  payments,  it  can- 
not be  objected  to  by  either.  Nor  was  it  essential  to  have  process 
on  the  second  amended  petition,  the  cause  of  action  being  fully 
set  out  in  the  first  amendment,  and  springing  out  of  the  original 
judgment  as  was  decided  by  this  court  in  Gherelin  vs.  Stenet  noted 
to  section  156  Civil  Code  426,  No  supersedeas  bond  appears, 
wherefore  the  judgment  is  aflSrmed  without  damages. 

Buchner,  for  appellant. 

Huston,  Turner,  Riddte  &  Fleely,  for  appellee. 
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Maby  Young  et  al  Maey  A.  Watson. 

HuslMind  and  Wife— Agreed  Separation — Consideration. 

A  stipulated  payment,  in  consideration  of  an  agreed  separation  between 
husband  and  wife,  is  binding  on  the  wife,  and  precludes  her  from  setting 
up  a  claim  against  her  deceased  husband's  estate. 

Same— Demurrer. 

The  allegations  in  a  petition,  setting  out  an  agreement  of  separation 
between  husband  and  wife,  ehowing  a  stipulated  sum  paid  in  consider- 
ation, is  not  demurrable. 

APPEAL  FROM  BEACKEN   CIRCUIT   COURT. 
September  25,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

Appellee  an  testator  were  married  as  early  as  1845,  in  February 
1847  they  entered  into  articles  of  separation,  she  acting  through 
the  agency  of  two  selected  friends  as  her  trustees.  In  which 
they  agree  from  that  time  during  the  remainder  of  their  lives  to 
remain  separated,  and  then  mutually  and  respectively  surrendered 
all  rights  growing  out  of  their  marriage.  And  in  consideration 
of  two  himdred  dollars-  paid  down  by  said  testator  to  appellee's 
trustees,  they  covenanted  for  her,  she  joining  therein,  that  she 
would  forever  release  all  claim  to  dower,  and  all  claim  to  a  support 
which  she  then  had  or  might  thereafter  have  on  him,  or  his  estate. 

The  causes  which  produced  this  domestic  calamity  are  unex- 
plained in  this  record,  nor  is  it  important  that  they  should  be, 
they  were  sufficient  however,  in  the  opinion  of  the  parties  to  lead 
to  an  endless  separation,  for  although  the  testator  lived  more 
than  twenty  years  afterwards,  no  reconciliation  ever  took  place. 
This  peaceful  seperation  may  have  been  effected  to  avoid  a  liti- 
gation between  these  parties,  which  would  have  resulted  in  even 
greater  calamities.  But  be  that  as  it  may,  a  separation  did  take 
place  in  the  manner,  and  with  the  formalities  herein  described, 
in  which  appellee  was  provided  for  as  well,  perhaps,  as  the 
pecuniary  condition  of  testator  would  then  allow,  and  as  well 
or  better,  it  may  be,  than  the  court  would  have  done  in  a  litigation 
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between  them.  And  in  consideration  thereof  she  relinquished  all 
claim  to  dower,  and  to  her  .distributable  share  of  his  estate,  and 
the  parties  acted  upon  this  agreement  for  more  than  twenty  years 
and  up  to  the  death  of  one  of  them.  These  facts  in  the  answer 
present  a  good  defense  to  the  action  and  the  demurrer  to  the 
answers  was  improparly  sustained. 

Loiui  vs.  Loud,  ^  Bush,  J^5S,  and  authorities  there  cited.  Where- 
fore the  judgment  is  reversed,  and  the  cause  is  remanded  with 
directions  to  overrule  the  demurrer  to  the  answers  and  for  further 
proceedings  consistent  herewith. 

John  B.  Clark,  for  appellant. 


New  Liberty  Litebaby  Institute  v.  D.  S.  Cubd. 

Coxporations — Sig;ner  of  Subscription  to  Capital  Stock— Estoppel. 

The  Bigner  of  a  subscription  to  the  capital  stock  of  a  corporation,  is 
estopped  to  deny  its  existence. 

Same 

This    rule   wiU   apply,   though  before   due   date   of   subscription,   the 
corporate  name  was  changed  by  legislative  enactment 

Same. 

As  long  as  the  objects  and  purposes  of  the  corporation  were  the  same 
as  when  the  subscription  was  signed,  the  subscriber  remained  bound. 

APPEAL   FBOM   OWEN    CIBCUIT    COUBT. 
June  29,  1S69. 

Opinion  of  the  Coubt  by  Judge  Petees: 

From  the  facts  stated  as  the  foundation  of  the  action  it  appears 
that  appellate  Curd  by  a  subscription  signed  by  himself,  agreed 
to  pay  to  appellant,  by  the  name  in  which  the  suit  is  brought, 
the  sum  claimed  by  it.  This  fact  he  does  not  deny,  nor  does  he 
deny  that  the  condition  has  been  performed  upon  which  he  prom- 
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ised  to  pay  the  money.  He  is  therefore  estopped  to  deny  the  exist- 
ence of  the  corporation  with  which  he  contracted  to  pay  the  money, 
Depew  V8.  Bank  Limestone,  1  J.  J.  Mar.  380,  Bank  OaJleepolis 
vs.  Trimble,  6  B.  Mon.  601,  Jones  vs.  Bank  Tennessee  8  B4 
M.  122. 

Besides,  if  that  were  not  so,  it  would  have  been  proper  under 
section  161  Civil  Code  to  have  permitted  appellant  to  amend  the 
warrant  as  proposed  by  changing  the  name  of  plaintiff  to  that  of 
"Concord  College"  the  corporate  name  fixed  by  the  amendatory 
act  approved  February  27,  1868,  2  Vol.  Acts  1867  page  69. 

As  long  as  the  objects  and  purposes  of  the  corporation  were  the 
same  as  when  appellee  agreed  to  pay  the  subscription  he  remained 
bound  notwithstanding  the  change  of  the  name  of  the  corporation. 

The  title  of  the  Act  is  "An  Act  to  incorporate  the  New  Liberty 
Institute." 

The  Ist  section  of  the  Act,  declares  that  the  corporation  shall  be 
known  and  designated  by  the  name  and  style  of  the  New  Liberty 
Baptist  Education  Society."  The  law,  as  an  examination  of  it 
will  show,  relates  only,  and  exclusively  to  the  subject  of  education. 
It  is  an  institution  of  learning,  and  although  there  is  some  con- 
fusion in  the  preamble,  and  the  first  section  of  the  Act,  as  to  the 
name  by  which  it  shall  be  called  and  known,  and  which  confusion 
perhaps  was  the  reason  the  amendatory  act  supra  was  passed ;  still 
no  other  subject  is  referred  to  in  the  act  and  the  sole  purpose  in 
the  education  of  white  males  and  females,  and  is  not  therefore 
within  the  constitutional  inhibition  of  section  37,  article  3  Con., 
of  Kentucky. 

No  other  objections  need  be  noticed ;  but  for  the  reasons  herein 
stated  the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial  to  be  awarded  and  for  further  proceedings  consistent 
herewith. 


Major,  for  appellant. 
Lillard,  for  appellees. 
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J.  B.  Bkyant  et  ux^  Julia  J.  Lemaib^  by  Guabdian  v.  William 
E.  Wade  et  ux. 

Proceoo    Service  on  Minor  before  Gnardian  Appointed-— Warning  Order. 

Constructive  service,  by  warning  order,  cannot  be  had  on  a  minor, 
before  appointment  of  guardian,  though  the  appointment  be  made  before 
the  expiration  of  the  thirty  days  limitation. 

Refvivor— Notice. 

A  revivor  of  an  action  by  an  administrator,  must  be  upon  duly  executed 
notice,  or  by  service  of  process  on  the  amended  petition,  or  by  service 
of  the  order  of  revivor. 

Same— Judgment. 

A  judgment  upon  a  bill  or  order  of  revivor,  without  service  of  any 
kind,  is  void. 

Consent  Order  Selecting  Judge  Pro  Tern— Minors. 

A  consent  order,  selecting  a  pro  tern  judge,  while  binding  on  the  adult 
litigants,  is  not  binding  on  the  minor  defendants  or  plaintiffs,  as  they 
oould  make  no  consent. 

Officer— Sight  to  Sell  Under  a  Venditioni  Exponas. 

As  an  officer,  by  section  1,  article  6,  chapter  36,  revised  statutes 
475,  is  authorized  to  sell,  after  the  reutm  day,  under  an  execution,  whilst 
it  «till  remained  in  his  hands,  a  fortiori,  he  may  sell  under  a  venditioni 
exponas. 

Sales— Property  Devised  Under  Separate  Clauses  of  Will. 

It  is  error  to  sell,  as  a  whole,  the  entire  interest  of  one  of  the  devisees 
of  an  estate,  where  the  property  embraced  in  the  sale,  was  devised  under 
separate  clauses  of  a  will,  with  different  limitations  thereon. 

Sttmt — Restitution. 

Before  such  a  sale  should  be  declared  void,  the  purchase  money  should 
be  refunded,  upon  equitable  terms. 

APPEAL   FEOM    KENTON    CIBOUIT    COUBT. 
June  5,  1869. 

Opinion  of  the  Coubt  by  Judge  Williams: 

Nicholas  Lemair^  the  ancestor  of  these  parties,  died  in  the 
16 
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year  of  1848,  testate,  leaving  one-fourth  of  the  square  of  ground 
in  Covington  whereon  was  situated  his  dwelling  house  to  his  wife 
for  life,  the  residue  of  his  real  estate  to  be  rented  out  by  his 
executor  until  his  youngest  child,  now  appellant  Mrs.  Bryant, 
arrived  at  majority,  and  then  to  be  equally  divided  among  eight 
children,  Jacob,  Issac  K.,  Nicholas  L.,  Frederick,  Mary  Jane  and 
Alexander  Lemair,  and  Harriett  F.  Wade  and  Elizabeth  Bryant 
Before  Elizabeth  arrived  at  full  age  all  died  save  Mrs.  Wade  and 
Mrs.  Bryant,  and  all  were  childless  save  Jacob,  who  left  four 
children,  three  by  his  first,  and  appellant  Julia  J.,  by  his  second 
wife. 

Isaac  K.  devised  his  whole  interest  to  his  wife,  who  renounced 
his  will ;  hence,  his  property  descended  to  his  brothers  and  sistera 
as  his  heirs  at  law.  Nicholas  L.  devised  his  estate  to  his  brothers 
and  sisters.  Thus  vesting  the  entire  estate  in  Mrs.  Wade  and  Mrs. 
Bryant  and  the  children  of  Jacob  Lemair,  unless  this  has  been  pre- 
vented by  some  of  the  proceedings  to  sell  different  interest. 

Mrs.  Bryant  attained  majority  on  November  10,  1862,  and  soon 
thereafter  commenced  this  suit  for  partition.  In  her  original 
petition  she  avers  that  some  of  the  interest  in  her  deceased 
brothers  estate  had  been  sold  to  Wade  her  brother-in-law  or  his 
wife,  that  he  had  had  control  and  possession  of  the  entire  estate 
for  many  years,  but  by  subsequent  amendments  she  asserts  title 
to  the  entire  interest  devised  from"  her  father  and  descended  from 
her  deceased  brothers  and  sister. 

Julia  Jacob  Lemair  by  her  answer  and  cross  petition  and 
response  to  the  answer  and  cross  petition  of  Wade  and  wife  claims 
the  entire  interest  under  her  grand  father's  will  and  as  descended 
from  her  deceased  uncles  and  aunts,  and  half  brothers.  She  also 
asserts  title  to  several  houses  and  lots  which  Wade  had  been  in 
possession  of  for  several  years,  which  she  asserts  belonged  to  her 
deceased  father  and  uncle  J.  K.  Lemair,  but  which  Wade  claimed 
by  purchase  under  some  judicial  sales  and  as  guardian  for  her 
half  brother  and  sisters  and  had  accounted  to  her  for  but  a  small 
portion  of  the  rents,  and  she  sought  a  partition  of  this  property. 

Pending  this  litigation,  her  half  brother  Nicholas  Lemair  also 
died,  and  by  amendment  she  claimed  her  inheritance  in  his  estate. 

Wade  and  wife  claimed  the  interest  which  passed  by  the  will  of 
her  father,  and  descended  to  her  from  her  deceased  brothers  and 
sisters;  also  J.  K.  Lemair's  entire  one-eighth  in  lots  Nos.  348, 
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123  and  124,  and  Frederick's  entire  interest  in  his  father's  estate, 
and  the  one-seventh  each  which  J.  K.  and  Frederick  inherited 
from  their  deceased  brother  Alexander;  also  the  entirety  to  lots 
121  and  123,  all  of  which  they  claim  under  judicial  sales,  save 
that  portion  which  Mrs.  Wade  inherited,  and  all  of  which  the 
court  allowed,  and  from  which  Bryant  and  wife  and  Julia  J. 
Lemair  have  appealed. 

The  questions  presented  for  our  review  being: 

1.  Whether  Wade  and  wife  are  entitled  to  the  one-eighth 
each  of  J.  K.  and  Frederick  Lemair  ? 

2.  Whether  they  are  entitled  to  lots  121  and  122  ? 

3.  Whetlier  Wade  is  entitled  to  young  Nicholas  Lemair's 
interest  ? 

Wade  and  wife  claim  the  one-eighth  of  J.  K.  Lemair  under  a 
judicial  sale  in  the  case  of  Gresham  vs.  Lemair  and  others,  which 
was  a  suit  begun  April  28,  1855,  against  J.  K.  Lemair's  heirs 
to  recover  a  judgment  and  to  sell  property  to  pay  a  note  for 
$3000  on  said  decedent.  Moore,  Reynolds  &  Combron  filed  a 
cross  petition  in  the  same  suit  claiming  that  said  decedent  had  con- 
veyed to  them  his  property  to  secure  certain  debts. 

The  court  adjudged  a  sale,  and  Wade  and  wife  purchased. 

Julia  J.  Lemair  was  made  a  party  to  these  proceedings,  then 
being  only  some  three  years  old,  but  she  insists  that  she  never 
was  served  with  process  consequently  that  she  never  was  divested 
of  her  interest. 

The  summons  and  return  on  both  the  original  and  cross  peti- 
tion shows  no  execution  of  process  on  her. 

Nicholas  Lemair,  Julia's  half  brother,  was  only  some  tu^elve 
or  thirteen  years  old  when  Greesbam  commenced  his  suit;  a 
warning  order,  was  made  against  him  October  11th,  1855,  with- 
out affidavit,  of  plaintiff  or  other  person  or  sworn  pleadings 
averring  any  cause  for  a  warning  order,  or  return  of  any  officer 
authorizing  it,  and  the  same  day  a  guardian  ad  litem  was 
appointed,  who  also  at  same  time  answered  for  him.  Nicholas 
died  pending  the  present  sguit,  and  Julia  set  up  a  claim  to  an 
undivided  third  in  his  estate,  but  as  under  our  statute  of  descent, 
collateral  of  the  half  blood  only  inherit  half  as  much  as  those 
of  the  whole  blood,  Julia's  two  half  sisters  being  the  whole  blood 
to  said  Nicholas,  they  are  entitled  to  two-fifths  each,  and  she  to 
only  one-fifth  of  his  estate. 
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By  section  91  Civil  Code: 

"a  defendant  against  whom  a  warning  order  has  been 
made,  shall  be  deemed  to  have  been  constructivelv  suia- 
moned  on  the  thirtieth  day  after  the  making  the  order/' 

And  by  section  66  Civil  Code: 

"the  guardian  to  defend  shall  be  appointed  by  the  coui't, 
or  by  the  judge  thereof.  The  appointment  cannot  he  made 
until  after  service  of  summons  in  the  action,  as  directiyi 
by  the  Code." 

Mrs.  Bryant  arrived  at  majority  November  10,  1862.  Conse- 
quently she  was  only  thirteen  years  and  six  months  old  when  she 
was  served,  on  May  11,  1855,  on  the  original  petition,  and  four- 
teen years  and  six  months  old  when  served  on  the  cross  petition 
May  14,  1856. 

But  it  is  contended  that  this  judgment  was  void  as  to  Afrs. 
Bryant,  not  only  because  there  was  no  legal  service  of  proci*.-s 
on  her  on  the  original  petition,  it  not  being  served  on  her  guardian 
or  custodian  or  parent,  but  also  because  it  was  void  as  to  JiJir 
J.,  and  being  void  in  part,  it  is  void  in  whole. 

This  sale  should  be  set  aside  upon  equitable  terms,  that  is, 
by  the  repayment  of  the  money  with  its  interest  which  extin- 
guished that  much  of  the  decedent's  indebtedness. 

The  elder  Nicholas  Lemair  died  siezed  of  lots  Nos.  121  and 
122  of  Foote's  addition  to  Covington. 

Mrs.  Wade  claims  No.  122  by  virtue  of  the  master  commis- 
sioner's deed  in  the  case  of  J.  K.  Lemair,  surviving  executor 
of  Nicholas  Lemair,  deceased,  v.  Harriett  Wade,  etc. 

Mr.  Wade  claims  No.  121  by  deed  from  Green,  who  holds  the 
commissioner's  deed  in  the  same  case  to  it  The  papers  in  this 
case  were  lost  during  the  pendence  of  the  present  litigattion,  so 
that  secondary  evidence  has  to  be  resorted  to  to  supply  the=e, 
save  as  to  the  orders,  judgment  and  deeds  of  record. 

J.  K.  Lemair  as  sole  surviving  executor  of  his  deceased  father 
brought  said  suit  against  the  devisees  of  said  testator,  including 
the  children  of  Jacob,  deceased,  to  raise  money  for  certain  pur- 
poses of  the  will  by  a  sale  of  real  estate,  but  before  judgment  he 
died,  when  Francis  Lemair  became  administrator  de  bonis  non 
with  the  will  annexed  of  Nicholas  Lemair,  deceased,  and  filed  her 
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petition  of  revivor  March  23,  1865,  and  which  was  done  by  order 
and  without  notice,  or  process,  or  service  of  said  copy,  the  cMiiise 
was  heard  and  the  said  lots  adjudged  to  be  sold,  and  which  wcr- 
afterwards  sold  as  aforesaid. 

There  were  then  some  thirteen  defendants,  eight  of  whom  v^crL 
under  fourteen  years  of  age. 

The  revivor  must  be  upon  duly  executed  notice,  or  by  service 
of  process  on  the  amended  petition  or  by  service  of  the  order  of 
revivor.     Civil  Code,  sections  562,  563. 

If  a  presumption  of  process  and  service  should  be  indulged  on 
the  record  and  judgment  alone,  yet  when  the  lost  record  is  supplied 
by  secondary  evidence,  and  process  and  service  disproved,  the 
legal  presumption  is  rebutted,  at  least  as  against  the  minors  who 
could  not  defend.  Xo  orders  appointing  guardian  ad  litem  is  in 
the  record;  had  such  been  made,  it  would  most  likely  have  been 
of  record,  and  not  lost. 

The  parol  evidence  disproving  service  of  process  or  notice  in 
this  case  is  fortified  also  from  the  fact  that  an  amended  petition 
by  Mrs.  Bryant,  etc.,  was  offered  in  the  present  case,  based  upon 
this  want  of  service  in  said  cause,  which  was  resisted  by  Wade 
and  wife,  etc.,  and  when  the  original  papers  were  before  the  court, 
had  an  executed  order  or  process  or  notice  then  appeared,  the  court 
would  at  once  have  rejected  the  amended  petition,  but  instead 
thereof  took  until  the  next  term  when  it  was  permitted  to  be 
filed,  after  which,  the  original  papers  in  the  said  cause  were  lost. 

A  judgment  upon  a  bill  or  order  of  revivor  without  service  of 
any  kind  is  void.    Amyx  c.  Smith's  ddm,,  1  Met,,  529. 

Whether  the  consent  order  selecting  the  pro  tem  judge  to  try 
the  cause  in  the  case  of  J.  K.  Lemair,  executor  v.  Wade,  or  Jacob 
Lemair  v.  Wade,  it  could  only  bind  the  adults,  and  not  the  minors, 
as  they  could  make  no  consent  order,  but  the  style  being  Lemair 
V.  Wade,  without  the  aflSbc  of  executor  to  Lemair's  name,  the 
inference  would  be  it  was  made  in  the  latter  case. 

By  section  1,  article  6,  chapter  36,  Stant.  Revised  Statutes,  475, 
when  an  officer  has  levied  an  execution,  before  the  return  day 
thereof,  but  failed  to  sell  the  property,  and  has  so  returned,  a 
Venditioni  exponas  may  issue,  commanding  him  to  expose  the 
property  so  levied  to  sale,  '^and  the  like  proceedings  shall  be  had 
on  such  writs  a^  might  and  ought  to  have  been  had  on  the  first  exe- 
cution/' and  that  an  officer  may,  at  any  time  after  the  return  day. 
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while  the  original  execution  is  in  his  hands,  sell  any  property  taken 
by  him,  before  the  return  day,  in  virtue  thereof. 

As  the  oflScer  is  authorized  to  sell  after  the  return  day,  whilst 
the  execution  still  remains  in  his  hands,  so  whilst  the  venditioni 
still  remains  in  the  officer's  hands  he  may  sell.  As  the  officer 
incurs  responsibilities  for  not  returning  executions  within  thirty 
days  after  their  return  day,  if,  for  any  cause,  a  sale  is  not  made, 
he  may  save  both  his  levy  and  liability  by  returning  and  getting 
a  venditioni,  and  so  he  may  return  it  and  get  another,  but  still  his 
sale  under  either  is  good  so  long  as  the  writ  remains  in  his  hands, 
unless  this  should  be  delayed  for  such  an  unreasonable  lengt.h  of 
time  as  to  evidence  an  intention  to  abandon  the  levy.  The  sale, 
therefore,  on  a  venditioni  after  its  return  day  is  not  void,  no  more 
than  would  be  a  sale  on  fi  fa  after  its  return  day.  Therefore,  the 
sale  of  J.  K.  Lemair's  interest  in  his  deceased  brother's,  Alexan- 
der's, estate  by  venditioni,  after  its  return  day,  would  not  for  that 
reason  be  void. 

But  a  more  difficult  question  arises  out  of  the  nature  of  the 
estate  and  the  levy  of  the  original  execution.  This  levy  and  sale 
was  on  an  undivided  interest  in  the  square  of  ground  bounded  by 
Sixth  and  Seventh,  Scott  and  Greenup  streets,  190  feet  square,  of 
which  out  of  the  northwest  corner  known  as  the  tannery  had  been 
devised  to  Jacob  and  Xicliolas  until  his  youngest  child  arrived  at 
age,  then  to  be  divided  among  his  children.  Xear  ten  years  of 
this  particular  estate  had  still  to  run  when  this  execution  sale  was 
made.  His  dwelling,  together  with  190  feet  square  out  of  the 
southeast  corner  of  said  square  was  devised  to  the  widow  for  life, 
and  then  to  the  children,  and  she  still  survives. 

The  remainder  of  the  square  was  also  to  be  divided  among  the 
children  when  the  youngest  arrived  at  age,  but,  by  oversight,  per- 
haps, no  disposition  was  made  of  this  until  that  period,  so  it 
descended  as  undevised  estate. 

So  Alexander  held  different  estates  which  descended  to  his 
heirs  at  law.    J.  K.  Lemair  being  one  of  them,  to-wit : 

1.  In  one  fourth  of  this  square  he  held  a  remainder  interest 
after  the  termination  of  the  estate  for  years,  or  until  his  youngest 
sister  arrived  at  majority,  devised  to  Jacob  and  Xicholas  Lemair. 

2.  Also  a  remainder  interest  after  the  termination  of  his 
mother's  life  interest  in  one-fourth. 

3.  He  held  an  estate  in  one-half  of  said  square  under  his  father's 
will  to  begin  when  his  youngest  sister  arrived  at  age. 
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4.  He  held  an  estate  by  descent  from  his  father  in  and  to  one- 
half  of  said  square  for  years  until  his  youngest  sister  arrived  at 
full  age  which  had  not  been  disposed  of  by  his  father's  will. 

All  of  which  the  sheriff  attempted  to  sell  and  convey  by  one 
generarievy  and  sale  without  designating  what  interest  or  what 
estate  was  sold,  but  selling  all  alike  as  though  it  was  all  the  same 
identical  estate  and  interest 

The  levy  and  sale  shows  it  was  the  entire  interest  which 
descended  from  Alexander  to  J.  K.  Lemair,  without  designating 
the  estate  which  he  had  in  each  several  division  of  the  square. 

The  whole  was  valued  at  twelve  hundred  dollars  and  sold  at 
about  six  hundred;  it  was,  therefore,  subject  to  redemption  for 
one  year. 

The  sale  occurred  August  5,  1854,  and  J.  K.  Lemair  died  pre- 
vious to  March  23rd,  thereafter  as  his  death  is  suggested  of  record 
on  that  day,  before  the  redemption  period  had  expired,  and  the 
purchasers  were  attorneys  for  the  plaintiffs  in  the  executions  or 
some  of  them. 

What  the  sheriff  or  valuers  considered  J.  K.  Lemair's  interest  in 
said  property  cannot  be  ascertained  from  this  record. 

It  would  perhaps  be  neither  strictly  legal  nor  right  to  regard 
this  sale  as  absolutely  void  and  thereby  permit  appellants  to  recover 
the  property  without  refimding  the  purchase  money  which  extin- 
guished that  much  of  decedent  J.  K.  Lemair's  indebtedness  and 
which  should  have  been  paid  out  of  his  estate  before  appellants  as 
his  heirs  should  derive  anything  from  him. 

But  it  is  apparent  that  the  levy  and  sale  were  too  irregular  for 
the  chancellor  to  ]>ermit  it  to  stand  and  thereby  deprive  these  minor 
heirs  of  their  inheritance. 

Wade  and  wife  should,  therefore,  be  required  to  relinquish  to 
these  appellants  their  proportion  in  the  title  to  this  property  upon 
these  heirs  paying  their  due  proportion  of  the  original  purchase 
money  under  the  execution  sale. 

The  amended  answer  and  cross-petition  against  Wade  by  Julia 
J.  Lemair  alleging  that  Wade  was  her  half  brother  Nicholas' 
guardian  and  had  gotten  his  deed  to  his  interest  in  this  estate  imme- 
diately on  his  arrival  at  age  for  an  inadequate  consideration  and 
obtained  by  undue  influence,  and  Nicholas  having  soon  thereafter 
died  pending  the  suit,  she  asked  to  have  it  set  aside,  which  was  not 
answered  by  Wade,  yet  the  court  disregarded  it  and  refused  parti- 


220  Kentucky  Opinions. 


Opinion  of  the  Court. 


tion  to  Julia  J.  This  amendment  was  likely  overlooked  in  this 
voluminous  record,  yet  without  being  controverted  said  conveyance 
should  have  been  set  aside  as  to  Julia  J.  upon  equitable  terms,  but 
Wade  should  yet  have  an  opportunity  to  controvert  it  if  he  should 
offer  to  do  to  within  reasonable  time. 

For  these  errors  and  irregularities  said  judgment  is  reversed, 
with  directions  for  further  proceedings  as  herein  indicated. 


Stevenson  &  Myers,  for  appellants, 
Furber,  for  appellees. 


D.  C.  Freeman  v,  Peteb  Keogh. 

Attachment  for  Rent — ^Improper  Bond. 

Where  an  attachment  for  rent  is  issued,  under  the  statute,  a  proper 
bond  in  oompliance  therewith,  providing  for  damages  in  double  the 
amount,  shaU  be  given.  Any  bond,  not  in  conformity  thereto,  wouid 
deprive  the  defendant  of  his  action  for  such  damages. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 
June  30,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

By  section  1,  article  2,  chapter  56,  2  Stant  Revised  Statntes. 
92,  "Rent  reserved  in  money  may  be  recovered  by  distress,  and 
rent  reserved  in  money  or  otherwise  may  be  recovered  by  action." 

And  by  section  5 : 

"When  any  person  who  shall  be  liable  to  pay  rent, 
whether  the  same  be  due  or  not,  and  whether  the  same  be 
payable  in  money  or  other  thing,  if  the  rent  be  due  in  one 
year  thereafter,  intends  to  remove  or  is  removing,  or  has, 
within  fifteen  days  removed  his  property  from  the  leased 
premises,  the  person  to  whom  the  rent  is  owing  may,  before 
a  justice  of  the  peace,  or  a  judge  of  the  county  court  of 
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the  co|inty  in  which  the  tenement  lies,  state  on  oath  the 
facts  aforesaid,"  etc.,  and  obtain  an  attachment. 

The  action  is  secured  by  the  first  section  when  the  rent  is 
reserved  otherwise  than  in  money  and  the  attachment  is  authorized 
by  the  fifth  section  when  the  rent  is  payable  in  other  thing  than 
money,  which  means  when  the  tenant  agrees  to  pay  the  stipulated 
price  in  anything  of  value  other  than  money,  or  otherwise  than 
in  money,  there  can  be  but  little  doubt  that  a  covenant  to  pay  rents 
in  the  improvement  of  the  place  is  as  much  within  these  provisions 
as  an  agreement  to  pay  in  money  or  property.  Distress  is  only 
allowable  for  money  rent,  but  attachment  is  authorized  for  all 
kinds  of  rent. 

The  rent  of  the  leased  premises  by  appellee  to  appellant  was 
payable  partly  in  money  and  partly  in  improvement,  but  it  was 
all  secured  by  express  covenant  and  recoverable  by  attachment  for 
good  cause,  which  was  averred  and  affidavit  filed  to  establish  it. 

Besides  the  appellee  gave  his  bond  with  security,  undertaking 

"That  Peter  Keogh  shall  pay  D.  C.  Freeman  the  sum  of 
ninety-nine  dollars  and  fifty  cents,  with  ten  per  cent 
thereon,  being  the  amount  for  which  an  attachment  for 
rent  was  issued  on  the  2nd  of  January,  1869,  in  favor  of 
said  Freeman,  and  levied  upon  two  pens  of  corn,  valued 
at  two  hundred  dollars  by  appraisement  annexed  thereto,  if 
the  property  is  of  value  of  said  rent,  and  if  the  property 
is  of  less  value,  then  that  said  Peter  Keogh  shall  pay  the 
said  D.  C.  Freeman  the  value  thereof  and  ten  per  cent 
thereon." 

This  bond  was  evidently  taken  by  the  ofiScer  as  a  supposed  com- 
pliance with  section  721,  Civil  Code,  but  on  examination  it  will  be 
found  to  apply  to  distress  warrants,  and  not  to  the  landlord's 
attachment;  and  by  section  722,  defense  to  it  is  allowed  only 

"Upon  the  ground  that  the  distress  was  for  rent  not  due 
in  whole  or  part,  or  was  otherwise  illegal ;  or  if  property 
was  levied  upon,  that  it  was  by  statute  exempt  from  levy." 

We  have  been  unable  to  find  any  law  autliorizing  such  a  bond 
on  attachments  for  rent,  but  the  remedy  to  the  tenant  in  case  of 
an  improper  attachment  seems  to  be  under  section  30,  of  article 
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2,  chapter  66,  Eevised  States,  for  double  damages  to  be  recovei'ed 
by  action. 

But  however  this  may  be  the  attachment  was  properly  return- 
able to  the  circuit  court,  being  for  a  sum  over  fifty  dollars,  and  it 
was  erroneous  to  dismiss  it  upon  the  defendant's  demurrer,  assign- 
ing for  cause,  that  it  was  for  unliquidated  damages  and  because 
the  statute  only  authorized  an  attachment  when  the  rent  was  due 
and  not  paid;  whereas,  the  statute  authorizes  it  whether  the  reut 
be  due  or  be  not  due,  and  whether  the  damages  be  liquidated  or 
unliquidated.  As  the  appraisement  showed  the  property  to  be 
more  than  double  the  amount  of  the  attachment,  and  though  the 
defendant  may  not  be  estopped  by  this  bond  from  contesting  tho 
amount  of  recovery,  yet  we  apprehend  the  only  defense  that 
defendant  is  entitled  to  is  to  show  that  the  amount  of  this  rent 
was  not  due  or  to  become  due,  in  other  words,  not  owing  by  hnv. 
in  whole  or  part,  or  that  there  was  no  cause  of  attachmeut ;  and 
when  the  amount  of  the  judgment  in  plaintiffs  behalf  is  ascer- 
tained it  may  be  that  he  can  only  resort  to  said  bond  as  a  comm«..i 
law  and  not  statutory  bond,  but  this  need  not  now  be  decided,  '  -r 
it  may  depend  on  whether  there  really  be  any  law  authorizing  sucu 
bond  on  attachment  for  rents. 

Wherefore,  for  the  error  assigned,  the  judgment  is  reversed, 
with  directions  for  further  proceedings  consitsent  herewith. 


James,  for  appellant, 
Rodman,  for  apepllee. 


F.  J.  Altzman  et  al  v.  Colby  Hammond  et  al. 

Guardian  and  Ward — ^Duty  of  Guardian  to  Protect  Interest  of  Ward. 

A  guardian,  who  procures  the  sale  of  the  ward's  land,  by  a  duly 
appointed  commissioner,  and  then  contracts  the  same  for  a  specific  sum 
to  another,  and  at  the  sale  buys  the  propearty  for  a  smaller  amount, 
is  hdd  to  be  liable  on  his  bond  for  the  difference  in  price,  to  hxs  ward. 

appeal   from   OWEN    CIECUIT    COURT. 
June  30.  1869. 
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Opinion  op  the  Couet  by  Judge  Petees: 

Moses  Altzman,  principal,  and  Colby  Hammon,  as  his  surety, 
covenanted  that  the  former  as  guardian  for  John  W.  Perkins, 
Mary  Perkins  and  Garret  Perkins,  infant  heirs  of  Garret  Per- 
kins, deceased,  should  faithfully  perform  his  duties  as  guardian 
and  obey  all  orders  of  court  made  in  the  case  in  which  the  cove- 
nant was  taken. 

Before  Altzman,  as  guardian  for  the  persons  named,  [.lA 
obtained  a  judgment  for  the  sale  of  his  ward's  land,  he  had  con- 
tracted to  sell  it  to  Coulson  at  the  price  of  three  hundred  and 
eighteen  dollars,  and  that  sum  he  realized  for  it,  as  Coulson  proves, 
although  he  purchased  it  at  the  decretal  sale  at  $150,  less  than  one- 
half  the  price  he  got  for  it,  and  which  he  had  contracted  for  when 
he  purchased  it. 

A  faithful  performance  of  his  duty  as  guardian  for  his  wards 
requires  and  demands  of  him  to  account  to  them  for  the  price  he 
sold  their  land.  He  procured  the  decretal  sale  of  it,  and  became 
the  purchaser  doubtless  in  order  that  he  might  consummate  the 
sale  to  Coulson,  who  would,  as  may  be  presumed,  have  been  a 
bidder  at  the  judicial  sale,  if  he  had  not  contracted  with  Altzman 
for  it  before  said  sale  came  off.  And  in  that  way  competition  in 
bidding  at  the  sale  was  prevented,  and  the  guardian  got  the  land 
at  whatever  he  chose  to  bid  for  it,  certainly  at  less  than  half  the 
price  he  knew  he  would  realize  for  it  when  he  bid.  He  should, 
therefore,  be  made  to  pa:y  and  his  bond  with  that  of  his  surety 
binds  them  to  account  for  the  three  hundred  and  eighteen  dollars, 
the  price  Coulson  paid  Altzman  for  the  land,  subject,  however,  to 
be  reduced  by  the  amount  of  any  debts  of  the  decedent,  Perkins, 
that  it  can  be  shown  said  Altzman  may  have  paid  out  of  the  price, 
and  which  the  personal  estate  of  said  decedent  proved  insuflScient 
to  pay. 

And  as  it  appears  that  the  widow  of  Perkins,  then  the  wife 
of  Altzman,  in  court,  perhaps  upon  privy  examination,  waived 
her  claim  to  dower  in  the  land,  and  consented  that  her  said  hus- 
band should  retain  it,  she  cannot  assert  any  claim  to  it  now. 

But  for  the  reasons  stated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Major  &  Montgomery,  for  appellants, 

Marshall,  for  appellees. 
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John  Boyee  et  al  v.  Commonwealth. 

Coart»— Jurisdiction,  Where  Amount  Exceeds  $xoo.oo. 

Where  under  the  statute,  the  jurisdiction  of  a  quarterly  court  is  limited 
to  fines  not  exceeding  one  hundred  dollars,  the  accepting  of  a  bond  for 
$200.00  for  a  misdemeanor,  returnable  to  said  court,  held  to  deprive  the 
court  of  jurisdiction. 

Bail  Bonds— One  Bond  for  Appearance  in  Two  Indictments. 

Where  two  indictments  have  been  rendered  against  a  defendant,  in 
a  court  whose  jurisdiction  is  limited  to  a  fine  of  $100.00,  taking  of  one 
bond  for  $200.00  for  appearance  in  both  cases,  is  void. 

Same— Dismissal  of  Indictment. 

Releasing  a  defendant  upon  such  a  bond,  will  operate  to  dismiss  the 
proceedings  against  him  entirely. 

APPEAL   FEOM   HENRY   CIRCUIT    COURT. 
June  10,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

By  an  act  of  the  legislature,  approved  March  7,  1868,  jurisdic- 
tion was  given  exclusively  to  the  quarterly  court  of  the  county  of 
Henry  in  all  cases  of  petit  larceny,  carrying  concealed  deadly 
weapons,  for  keeping  tippling  houses  and  over  all  other  crimes 
and  misdemeanors  where  the  fines  now  imposed  by  law  do  not 
exceed  one  hundred  dollars.    1  Vol.  Sess.  Acts  1867-8,  318. 

By  virtue  of  that  act  two  indictments  were  found  against  James 
Dolan  by  the  grand  jury  for  retailing  spirituous  liquors  without 
a  license.  Whereupon  the  quarterly  court  ordered  bench  warrants 
for  the  arrest  of  Dolan  in  each  case,  and  that  he  be  admitted  to 
bail  in  the  sum  of  one  hundred  dollars.  He  was  arrested  and 
being  prepared  to  give  bail,  the  oflBcer  making  the  arrest  took  one 
recognizance  with  appellants  as  his  sureties  in  the  penalty  of 
two  hundred  dollarSj  for  his  appearance  in  the  Henry  county  quar- 
terly court,  on  the  first  day  of  the  following  June  term  to  answer 
the  charges.  Dolan  made  default,  and  upon  a  summons  being 
served  on  his  sureties  and  motion  for  judgment  against  them  for 
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the  default  of  their  principal.  They  in  a  proper  manner  ques- 
tioned the  jurisdiction  of  the  court,  and  the  power  of  the  sheriff 
to  take  the  recognizance  which  was  executed.  Other  questions  are 
made,  but  it  is  not  necessary  to  consider  them. 

The  sheriff  was  authorized  to  admit  Dolan  to  bail  in  each  case, 
as  before  noticed,  in  the  sum  of  one  hundred  dollars,  that  was  the 
extent  of  his  authority.  And  it  is  neither  a  literal  nor  substantial 
observance  and  compliance  with  the  order  to  take  one  recognizance 
in  the  penalty  of  $200  for  Dolan's  appearance  in  both  cases,  he 
might  have  appeared  in  the  one  and  not  in  the  other,  and  a  con- 
viction or  acquittal  in  the  one  case  would  not  have  barred  the 
other.  The  indictments  were  for  two  different  offenses,  and  as 
an  appearance  to  the  one  would  not  be  an  appearance  to  the  other, 
if  Dolan  had  appeared  to  one  he  might  have  been  acquitted,  and 
for  his  failure  to  appear  in  the  other  he  and  his  sureties  would  in 
that  event  have  been  responsible  for  $200,  twice  the  sum  fixed 
by  the  court 

The  recognizance  was  therefore  taken  without  legal  authority 
and  was  invalid.  Baird  &  Price  vs.  Commonwealth^  2  Duvall,  78, 
is  not  analogous  to  this  case. 

Moreover  the  quarterly  court  has  no  jurisdiction  of  the  case, 
the  matter  in  controversy  exclusive  of  interest  and  costs  exceeding 
one  hundred  dollars.    Section  24,  Civil  Code. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  dismiss  the  proceedings  against  appellants. 

Welib  A  Barbour,  for  appellants. 
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James  M.  Abd  v.  Geoege  W.  Walkeb. 

Execution— Sight  to  Levy  on  Property  of  Joint  Debtors. 

Under  an  execution  against  Ard  and  Kelly,  the  lands  of  Kelly  was 
pointed  out  to  the  officer,  who  levied  on  and  sold  same.  Afterwards, 
Ard  claimed  the  land  as  his,  and  refused  possession.  Hdd  that  though 
the  levy  was  on  the  land  as  belonging  to  Kelly,  the  title  of  both  Ard 
and  Kelly  passed  by  the  officers  sale  and  execution. 

Same— No  Judgment  in  Record. 

When  an  execution  is  shown  against  a  defendant  in  possession  and 
•   he  surrenders  land  to  satisfy  it,  no  judgment  need  be  shown  as  to  him, 
however  a  judgment  is  essential  to  uphold  the  sale  and  conveyance  of 
an  adversary  title. 

APPEAL  PBOM  WAYNE   CIBCUIT  COUKT. 
Jime  22,  1869. 

Opinion  of  the  Coubt  by  Judge  Williams: 

Ard  and  his  son-in-law,  Kelly,  had  purchased  and  held  by  deed 
four  adjoining  tracts  of  land  amounting  in  the  aggregate  to  about 
four  hundred  acres.  Kelly  had  settled  on  one  end  and  the  parties 
by  agreement  had  by  actual  survey  assigned  him  10  6 14  acres 
around  his  improvements.  Afterwards,  October  21,  1864,  there 
issued  an  execution  in  favor  of  Hall  against  Ard  and  Kelly,  when 
Ard  directed  the  officer  to  levy  it  on  Kelly's  land  so  assigned  him, 
saying  it  was  his  debt,  and  directed  the  officer  how  to  find  its 
boundaries.  The  officer  did  so  levy  on  and  sell  it,  having  it 
appraised,  but  not  returning  the  appraisement  with  the  execution 
and  his  return  thereon. 

Neither  Ard  nor  Kelly  offered  to  redeem  the  land  within  a 
year,  but  subsequently  to  the  levy  and  sale  made  another  survey 
by  which  they  laid  off  to  Kelly  only  ninety  acres  and  of  less 
valuable  land 

The  coroner  who  sold  having  made  the  deed  to  Walker's  vendor 
and  he  having  conveyed  to  Walker  and  Ard  refusing  to  surrender 
possession  but  claiming  all  the  first  survey  to  Kelly  not  embraced 
in  the  last  one  to  him,  this  suit  was  brought  to  recover  the  same 
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and  the  court  having  adjudged  it  to  Walker,  appellant  seeks  a 
reversal. 

Whatever  may  have  been  the  private  arrangement  between- Ard 
Kelly  as  to  what  portion  of  the  entire  land  Kelly  should  have, 
dependent  on  his  paying  therefor,  and  however  Kelly  may  have 
failed  to  pay,  the  coroner  had  a  right  to  levy  on  the  whole  or  any 
part  of  the  land,  because  he  had  an  execution  against  both  the 
joint  owners,  and  when  at  Ard's  instance  he  levied  on  this  sub- 
division of  the  tract  as  the  property  of  the  defendants,  though  for 
Ard's  benefit,  as  this  had  been  assigned  to  Kelly,  and  as  Ard 
insisted  it  was  his  debt,  what  right  had  he  to  complain  or  what 
right  in  either  Ard  or  Kelly  afterwards  to  make  a  redivision,  or 
how  could  this  affect  the  rights  of  the  execution  creditor  as  the 
purchaser  at  execution  sale  ? 

The  title  both  of  Ard  and  Kelly  was  levied  on  and  passed  by 
the  sale  and  oflScer's  conveyance. 

It  is,  however,  insisted  that  no  judgment  appears  herein,  and 
therefore  the  officer's  deed  has  no  foundation,  but  when  an  execu- 
tion is  shown  against  the  defendant  in  possession  and  his  sur- 
render of  the  land  to  satisfy  it,  no  judgment  need  be  shown  as  to 
him,  however  a  judgment  is  essential  to  uphold  the  sale  and  con- 
veyance of  an  adversary  title. 

Here  it  is  a  question  whether  the  defendant's  title  to  this  par- 
ticular land  has  passed  to  the  plaintiff  by  virtue  of  the  execution 
sale  and  officer's  conveyance. 

The  re-survey  of  the  tract  by  the  surveyor  who  originally  made 
it,  January  15,  1867,  was  made  only  two  days  before  the  coroner 
made  his  deed,  whilst  the  levy  and  sale  were  made  in  the  latter 
part  of  the  year  1864,  but  when  the  return  was  actually  made  does 
not  appear  and  it  may  be  presimied  from  these  papers  and  the 
irregular  manner  of  doing  business  in  many  counties  on  the 
southern  border  of  the  State  where  this  county  is  situated,  during 
the  late  war,  that  this  return  was  not  actually  made  until  about 
the  time  of  making  this  deed,  and  because,  as  appears,  Kelly  had 
directed  the  surveyor  not  to  record  the  plat  of  the  first  survey, 
the  officer  could  not  get  it  by  which  to  make  his  deed,  and  this 
re-survey  was  directed  by  the  officer  and  the  execution  creditor  on 
the  purchaser  to  get  a  correct  identification  of  the  land  levied  on 
and  sold  and  it  is  established  by  the  evidence  of  the  surveyor  as 
correct. 
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None  of  the  errors  assigned  being  available  and  the  judgment 
being  right,  it  is  affirmed. 


HaySj  for  appellant. 
James,  for  appellee. 


Simpson  County  Court  v.  James  Copeland. 

Parties  to  Suit  for  Collecting  laxes  on  Railroad  Bonds. 

In  a  suit  by  a  taxpayer  for  reimbursement  for  taxes  paid  as  interest 
on  bonds  subscribed  to  a  railroad,  it  is  proper  to  join  as  a  party  defendant, 
the  railroad  company. 

Same. 

It  being  a  controversy  as  to  liability  for  sheriffs  fee  of  ten  per  cent 
for  making  the  collection,  a  suit  against  the  county  alone  is  error. 

Taxes  Collected  for  Interest  on  Railroad  Bonds. 

A  taxpayer  is  entitled  to  his  full  restitution  for  moneys  collected  to 
pay  interest  on  bonds  subscribed  by  county  to  a  railroad.  The  fees 
of  the  sheriff  of  ten  per  cent  for  collecting  such  tax,  cannot  be  deducted 

from  the  amount  of  stock  due  therefor  to  the  taxpayer 

# 

Same— Suit  in  Equity— Jurisdiction  of  County  Court 

The  county  court  has  no  jurisdiction  to  try  the  cause,  even  upon  an 
agreed  statement  of  facts:  Nor  can  it  be  compelled  to  levy  and  pay  such 
tax  receipts  in  money. 

APPEAL  FBOM  SIMPSON  CIECUIT  COUET. 
June  3,  1869. 

Opinion  of  the  Couet  by  Judge  Williams  : 

Copeland  holding  tax  receipts  given  for  the  collection  of  moneys 
from  the  citizens  of  Simpson  county  to  pay  the  interest  on  her 
bonds  of  $100,000  bearing  six  per  cent  interest,  which  were  exe- 
cuted to  the  Louisville  &  Nashville  Eailroad  Company  for  that 


Simpson  County  Court  v.  Copeland.  229 

Opinion  of  the  Court. 

much  stock  in  said  company  subscribed  for  by  said  county,  pre- 
sented the  same  to  said  company  and  demanded  therefor  a  certifi- 
cate of  four  shares  of  $100  each  in  said  company,  which  it  refused 
because  it  had  already  issued  to  the  citizens  of  said  county  sixty 
shares,  or  $6,000,  of  stock,  the  amount  of  the  annual  interest  on 
said  $100,000  of  county  bonds. 

Copeland  then  moved  the  county  court  for  an  allowance  of  the 
amount  of  his  receipts  against  the  coimty  which  it  rejected  and 
from  which  he  appealed  to  the  circuit  court,  which  reversed  the 
judgment  of  the  county  court  and  directed  it  to  make  his  allowance 
from  which  the  county  court  has  appealed  to  this  court.  By  sec- 
tion 15,  charter  of  Louisville  &  Nashville  Railroad  Company,  it 
is  provided  that  "upon  the  date  of  the  first  dividend  and  there- 
after, upon  presentation  and  surrender  at  the  office  of  the  company 
of  tax  receipts  for  taxes  paid  to  defray  interest  upon  bonds  given 
by  any  county  under  this  act,  issue  to  the  holders  thereof  stock 
for  the  same." 

By  section  7  of  an  amendment  to  said  charter  approved  March 
20,  1851,  it  is  provided  that  until  the  dividends  on  the  stock  sub- 
scribed, for  which  county  bonds  may  be  issued,  shall  be  sufficient 
to  pay  the  interest  on  said  bonds  the  county  court  shall  levy  a  tax 
on  the  real  and  personal  estate  listed  for  revenue  purposes  in  such 
county,  after  making  a  reasonable  allowance  for  delinquencies  to 
pay  any  such  deficit 

By  section  9  it  is  made  the  duty  of  the  sheriff  of  the  county  to 
collect  such  taxes,  and  by  section  10,"  the  sheriff  is  to  be  allowed 
not  exceeding  ten  per  cent  for  so  collecting. 

So  the  real  question  in  this  case  is  whether  the  county  or  the 
railroad  company  should  defray  this  expense  for  collecting  the 
annual  interest  on  the  coimty  bond.  If  the  railroad  company  is 
responsible  then  it  should  issue  stock  to  Copeland;  if  the  county 
should  defray  it  then  the  county  court  should  provide  for  the 
payment  of  these  receipts. 

By  the  provisions  of  the  law  the  county  court  was  directed  to 
make  the  assessment  and  the  officers'  receipts  were  to  specify  what 
amount  each  tax-payer  paid  on  this  railroad  tax.  It  is,  therefore 
apparent  that  in  making  an  allowance  of  ten  per  cent  for  the 
sheriff  unless  this  was  provided  out  of  the  general  revenue  of  the 
county  it  would  enter  into  the  railroad  tax  and  thus  swell  the 

16 
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aggregate  amount  that  much  over  the  real  amount  of  the  annual 
interest. 

In  looking  at  the  various  provisions  of  the  charter  we  are  much 
inclined  to  the  opinion  that  it  was  the  intention  of  the  law  that 
the  company  should  give  stock  to  the  county  for  the  principal  of 
the  bonds  and  to  the  citizens  for  all  tax  receipts  for  the  annual 
interest  and  expense  of  collecting  it,  so  that  the  citizens  would  get 
stock  for  all  money  paid  on  account  of  the  railroad,  whether  for 
the  interest  on  the  bonds  or  the  expense  of  collecting  it 

If,  however,  this  is  not  the  case,  then  the  county  should  be 
compelled  from  its  stock,  now  largely  in  advance  of  the  original 
sum,  to  contribute  these  four  shares  due  Copeland. 

His  receipts  stand  as  obligations  on  an  equal  footing  with  any 
other  receipts,  and  there  is  nothing  in  the  case  manifesting  any 
forfeiture  on  his  part.  It  was  the  duty  of  the  county  and  railroad 
officials  to  so  arrange  their  assessments  and  issue  of  stock  as  to 
give  to  each  tax  payer  the  pro  rata  due  him  and  not  resolve  this 
into  a  mere  race  to  the  office  of  the  company,  each  receipt  holder 
had  a  right  to  rely  upon  the  reservation  of  his  stock  as  the  law 
contemplated  until  his  receipts  should  amount  to  $100,  when  he 
would  be  authorized  to  demand  a  certificate  of  stock. 

But  it  is  apparent  that  this  suit  cannot  be  adjusted  upon  the 
strictly  legal  questions  involved  without  the  railroad  company  also 
being  a  party,  nor  do  we  think  the  proceeding  in  the  county  court, 
though  by  consent  and  upon  agreed  facts  the  appropriate  one, 
and  certainly  in  no  view  of  the  case  can  the  county  court  be  com- 
pelled to  levy  and  pay  these  tax  receipts  in  money,  and,  therefore, 
the  judgment  must  be  reversed. 

A  petition  in  equity  against  the  coimty  court  and  the  railroad 
company  to  compel  the  one  or  the  other  to  redeem  these  receipts 
in  stock  of  the  road  according  to  which  party  may  be  finally  ascer- 
tained to  be  responsible  would  seem  to  be  the  more  appropriate 
remedy,  as  Copeland  is  entitled  to  have  them  redeemed  by  the 
one  or  the  other,  and  we  suggest  that  on  return  of  the  case  such 
proceedings  be  instituted  instead  of  these  now  being  prosecuted, 
or  at  least  the  present  proceedings  be  so  altered  as  to  go  for  stock 
instead  of  money  from  the  county,  but  in  any  event,  the  railroad 
company  is  not  only  a  proper  but  an  essential  party.     Wherefore, 
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the  judgment  is  reversed,  with  directions  for  further  proceedings 
as  herein  indicated. 


Bush,  for  appellant 
Underwood,  for  appellee. 


Thomas  L.  W.  Sawyieb  v.  E.  B.  Hinson. 

Tort — ^Liability  for  Sale  of  Property  Taken. 

A  defendant;  who  disposes  of  property  taken  at  his  instance  though 
not  the  identical  property  he  described  in  his  order  for  possession,  is 
liable  for  the  wrongful  conversion  thereof. 

APPEAL  FBOM  PULASKI  CIBCUIT  COURT. 
June  22,  1869. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

In  the  year  1863  the  appellant,  Sawyier,  then  Federal  provost 
marshal  at  Somerset,  Ky.,  commissioned  John  Osborne  "to  gather 
up  Government  property  and  deserters,"  and  gave  him  the  fol- 
lowing special  order  to  the  appellee,  Mr.  Bradley  Hinson : 

"Let  John  Osborne  have  that  horse  in  your  possession 
belonging  to  the  United  States.     October  22,  1863. 

"Thomas  L.  W.  Sawyier," 

In  the  appellee's  absence  the  order  was  presented  to  his  wife, 
who  showing  the  appellee's  only  horse  to  which  the  order  could 
apply,  Osborne,  as  he  testified  in  this  case,  took  it,  and  reporting 
to  the  appellant  that  he  had  the  horse,  the  appellant  without  seeing 
it,  gave  it  to  him,  and  he  afterwards  sold  it,  but  that  the  horse  was 
not,  in  fact,  Government  property. 

This  action  was  brought  in  the  quarterly  court  of  Pulaski  to 
recover  damages  for  the  alleged  capture  and  conversion  of  the 
horse.     Judgment  was  rendered  for  $85,  and,  on  appeal  to  the 
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circuit  court,  another  judgment  was  obtained  by  the  appellee  for 
$75  and  all  the  costs  in  that  court 

The  appellant  insists  that  he  is  not  liable  for  Osborne's  tortious 
act  in  taking  private  property  when  he  was  authorized  only  to 
take  public  property.  But  he  ought  not  to  have  disposed  of  the 
horse  as  he  did.  He  ought  to  have  examined  and  restored  it,  as 
it  had  been  taken  through  mistake,  under  his  order.  The  instruc- 
tions on  the  trial  were  as  favorable  to  him  as  he  had  any  right  to 
expect  And  the  jury  had  a  right  to  accredit  the  testimony  of 
Osborne.  There  is,  therefore,  no  available  error  in  the  judgment 
for  damages.  But  as  the  appellant  by  his  appeal  from  the  quai^ 
terly  to  the  circuit  court,  refused  the  damages,  the  appellee  had 
no  legal  right  to  costs  against  him  in  the  circuit  court 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  another  judgment  on  the  verdict  without  costs  in  the  circuit 
court. 


James,  Oiusley,  VanWinkle,  for  appellant. 


K.  A.  Logan  v.  T.  H.  Cbawfoed  et  al. 

Judgmentr-Amended  Petition. 

A  judgment  on  an  amended  petition,  though  unanswered,  win  not  be 
disturbed,  where  said  petition  is  not  made  a  part  of  the  record  on 
appeal. 

APPEAL  FROM  OLDHAM  CIKCUIT  COUET. 
April  16,  1869. 

Opinion  of  the  Couet  by  Judge  Willlams: 

August  8,  1859,  R.  A.  Logan  sold  and  conveyed  three  lots  in 
LaGrange  to  John  A.  Penton,  trustee  for  Emily  Jane  Trimble  and 
her  children,  then  in  being  and  to  be  bom,  for  $2,500,  to  be  paid 
in  five  equal  instalments,  the  first  on  October  15th,  thereafter,  the 
others  annually  after  the  date  of  the  deed,  for  which  notes  were 
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executed  by  John  Trimble,  Jr.  Two  of  these  annual  payments, 
those  of  1861  and  1862  by  various  assignments  came  to  the  own- 
ership of  A,  L.  Croihers,  the  one  due  August  8,  1861,  was  sued 
in  the  name  of  Brent  Hopkins,  who  then  owned  it;  in  September 
after  it  was  due  and  judgment  thereon  was  rendered,  and  execu- 
tion had,  and  returned  "no  property  found ;"  both  these  notes  had 
been  assigned  to  Brent  Hopkins  and  by  him  to  Crothers. 

The  note  due  August  8,  1863,  was  also  assigned  to  said  Hopkins 
and  by  him  to  E.  G.  Beverly.  Crothers  and  Beverly  filed  separate 
suits  in  equity  to  enforce  their  lien  upon  the  property  which  were 
afterwards  consolidated  and  Logan  still  holding  the  other  pay- 
ments -was  made  a  party  and  required  to  file  his  claims.  Various 
amended  pleadings  were  made  and  orders  taken  and  considerable 
delay  in  subjecting  the  property  before  it  was  finally  adjudged  to 
be  sold  March  28,  1866,  when  T.  H.  Crawford  purchased  it  at 
$1,600  on  three  instalments  at  4,  8  and  12  months. 

Crothers  in  the  meantime  having  died,  his  administrator  D. 
Rickets  and  Beverly  and  Hopkins  assigned  the  remainder  of  said 
notes  to  Crawford,  with  a  right  to  prosecute  their  claims  on  Logan, 
as  the  original  assignor.  After  which  a  supplemental  petition  was 
filed  in  equity  in  the  Oldham  circuit  court  in  the  name  of  said 
Rickets  as  administrator,  Beverly  and  Crawford  setting  out  the 
assignments  and  reassignments  and  then  the  assignment  to  Craw- 
ford and  sought  a  judgment  against  Logan  as  assignor  for  the 
remainder,  not  satisfied  by  the  sale  of  the  property,  of  t$564.55 
with  interest  from  May  21,  1866. 

Summons  was  taken  out  upon  this  supplemental  petition  and 
served  on  Logan  in  Jefferson  county,  subsequently  Logan  appeared 
and  demurred  for  several  causes,  but  did  not  object  to  the  juris- 
diction of  the  court 

After  which  the  cause  was  transferred  to  the  ordinary  docket, 
but  on  whose  motion  does  not  appear. 

After  which  plaintiffs  filed  an  amended  petition,  to  which  Logan 
objected,  which  was  overruled  and  exception.  Then  at  Logan's 
instance  a  rule  was  issued  against  Crawford  to  pay  into  court 
Logan's  pro  rata  of  the  sale  price  of  the  property,  which  was 
made  absolute  and  reference  made  to  the  master  to  ascertain 
the  same. 

Subsequently  to  this,  September  24,  1868,  judgment  was  ren- 
dered by  default  against  Logan  in  Crawford's  favor  for  "five 
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hundred  and  fifty  dollars,  the  amount  claimed  in  said  amended 
petition,  with  interest  thereon  from  May  21,  1868."  Said  Logan 
never  having  answered,  from  this  judgment  Logan  appealed  and 
Crawford  has  a  cross-appeal  insisting  that  his  judgment  is  not 
sufficiently  large. 

The  amended  petition  upon  which  this  judgment  is  evidently 
based  is  not  in  the  record,  but  the  clerk  makes  a  note  that  it  has 
been  misplaced  or  lost  and  no  means  have  been  taken  by  either 
party  to  supply  it. 

In  its  absence  this  court  cannot  say  that  there  was  any  error  in 
the  judgment  against  either  party,  on  the  contrary  every  legal  pre- 
sumption is  to  be  indulged  that  it  was  right.  As  this  was  an  inde- 
pendent cause  of  action  against  Logan  not  necessarily,  and,  in 
fact,  not  connected  with  the  suits  to  subject  the  property  for  its 
purchase  price,  and  he  being  served  with  process  in  Jefferson 
county  where  it  may  be  presumed  he  lived,  had  he  objected  to 
the  jurisdiction  of  the  Oldham  circuit  court  it  would  most  likely 
have  defeated  the  action  there,  but  as  heretofore  decided  if  a 
party  shall  appear  in  this  class  of  cases,  and  not  object  to  the 
jurisdiction  of  the  court  he  thereby  waives  it. 

The  supplemental  petition  does  not  aver  that  John  Trimble,  the 
obligor  in  the  notes,  left  Kentucky  before  Crothers'  notes  fell  due. 
and  Beverly's  note  was  not  due  until  one  year  thereafter,  it  of 
course  is  equivalent  to  the  so  averring  as  to  his.  It  is  also  averred 
that  Trimble  was  insolvent  when  he  left  and  this  is  also  manifested 
by  return  of  no  property  on  an  execution  on  one  of  Crothers' 
debts.  The  averments  prima  facie,  show  Logan's  responsibility  on 
his  assignments,  but  if  such  was  not  the  case  we  could  not  reverse 
in  the  absence  of  the  last  amended  petition. 

\Mierefore,  the  judgment  is  affirmed  on  the  original  and  cross- 
appeal  without  damages,  no  supersedeas  appearing. 


Lindsay,  for  appellant, 
Rodman,  for  appellee. 
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Zachaeiah  Bates  et  al  v.  John  Bates  et  al. 

Gift — ^Undue  Influence — ^Deed. 

A  deed  by  a  grantor  to  three  of  his  children,  and  to  the  exclusion  of 
others,  executed  during  the  life  of  the  deceased,  and  at  a  time  when  in 
full  control  of  his  mental  faculties,  and  in  accordance  with  an  oft 
expreesed  desire,  will  be  held  binding,  though  it  cover  all  the  property  of 
the  grantor. 

APPEAL   FROM   HEXKY   CIRCUIT   COURT. 
September  23,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

At  the  date  of  the  contested  instrument,  it  is  certainly  true,  that 
John  Bates,  Senr.  was  in  the  habit  of  indulging  in  the  use  of 
intoxicating  liquors  to  very  great  excess ;  but  it  appears  from  the 
evidence  of  both  the  attesting  witnesses  to  the  instrument,  that 
when  he  executed  and  acknowledged  the  same,  he  was  sober,  or 
sufficiently  so  to  understand  thoroughly  the  business  he  was 
engaged  in,  and  to  comprehend  the  effect  and  consequences  of  his 
action  when  consummated.  When  he  first  applied  to  Thomas  to 
prepare  the  deed,  he  was  warned  by  him  to  reflect  about  what 
he  contemplated  doing,  that  he  would  thereby  deprive  himself  of 
his  property,  and  when  done,  he  could  never  undo  it,  to  think  of 
it  until  after  dinner ;  and  if  he  then  determined  to  make  the  deed, 
to  return  and  he  w^ould  prepare  it  for  him ;  he  left  and  was  absent 
an  hour  or  two,  then  returned,  and  told  Thomas  to  prepare  the 
deed,  for  he  would  make  it,  and  Thomas  wrote  it,  and  Bates  exe- 
cuted and  acknowledged  it  before  him,  he  then  being  the  clerk 
of  the  Henry  county  court. 

But  the  deed  was  not  the  offspring  of  a  day's  reflection  and  a 
hasty  conclusion.  Thomas  testifies  that  on  several  occasions  when 
he  had  met  the  grantor,  he  told  him  that  he  intended  to  convey  his 
land  to  his  three  younger  sons,  and  he  wanted  him  to  write  the 
deed,  and  other  witnesses  testify  that  he  had  at  divers  times  and 
in  their  presence  expressed  his  determination  to  convey  his  land 
to  his  three  younger  sons.     So  that  the  conveyance  was  the  com- 
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pletion  of  a  fixed  and  pre-determined  purpose  of  John  Bates, 
Senr.,  often  expressed,  and  which  in  view  of  his  dissipated  habits 
and  the  wasting  of  his  estate  consequent  thereon,  may  not  have 
b^en  an  imprudent  nor  unwise  act.  At  all  events,  the  evidence 
falls  far  short  of  establishing  the  want  of  sufficient  intellect  on 
the  part  of  the  grantor  at  the  time,  to  make  the  deed,  nor  was  he 
incapacitated  by  drunkenness.  And  there  is  no  evidence  whatever 
that  the  deed,  is  not  precisely  as  he  intended  it  should  be.  He 
expressed  no  intention  of  making  provision  for  his  other  children 
to  the  draftsman,  at  the  time,  or  to  any  others  before. 

Upon  a  careful  review  of  all  the  evidence  in  the  case,  none  is 
found  which  furnishes  the  slightest  reason  for  setting  aside  the 
deed. 

Wherefore,  the  judgment  dismissing  the  original  petition,  and 
the  cross-petition  with  costs,  is  affirmed. 


Pryor  &  Barbov/Tj  for  appellants. 
Drane,  for  appellees. 


Waltee  C.  Whitakee  v.  Lemuel  Keslee. 

Attorney  and  Client— Responsibility  of  One  Member  for  Moneys  Collected  by 
the  Other. 

Where  one  member  of  a  law  firm  ooUects  moneys  of  a  client  of  the 
firm,  either  member  of  the  firm  is  personally  liable  to  the  client  therefor. 

APPEAL  FEOM   SHELBY   CIECUIT   COUET. 
September  25,  1869. 

*  Opinion  of  the  Couet  by  Judge  Petebs  : 

The  evidence  preponderates  decidedly  to  the  conclusion  that 
BrowTi,  the  senior  member  of  the  firm,  received  on  the  21st  of 
April,  1860,  of  the  money  of  appellee  as  much  as  $252.40,  of 
which  Whitaker,  the  other  member  of  the  firm,  may  not,  and  most 
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probably  had  no  knowledge;  but  his  responsibility  as  the  law 
partner  of  Brown  at  the  time,  if  Brown  received  the  money,  is  not 
seriously  controverted. 

Although  the  judgment  recites  that  the  money  was  paid  into 
court  by  Stratton,  still  it  does  not  appear  that  the  court  took 
charge  of  it,  by  having  a  receiver  appointed  and  ordering  it  into 
his  hands,  and  Brown  being  in  court  may  have,  consistently  with 
the  recital  of  the  judgment,  received  the  money  for  his  client. 

Nor  can  we  say  under  all  the  circumstances,  that  the  lapse  of 
time  raises  a  presumption  of  payment.  Within  less  than  one 
year  after  Brown  received  the  money  he  left  the  state,  and  has 
remained  out  of  the  State  ever  since,  having  permanently  located 
in  another  State.  In  the  latter  part  of  the  year  1861,  Whitaker 
took  command  as  colonel  of  the  Sixth  Kentucky  regiment,  was  pro- 
moted to  the  command  of  brigadier  general  in  July,  1863,  and 
continued  in  the  service  of  the  United  States  in  that  office  until 
August,  1865.  During  a  portion  of  the  time,  by  an  act  of  the 
legislature  of  Kentucky,  suits  could  not  be  prosecuted  to  judg- 
ments against  officers  and  soldiers  engaged  in  the  service  of  the 
United  States. 

While  it  is  certainly  true  that  Whitaker  is  not  the  defaulting 
party  in  this  case,  still  it  is  but  another  added  to  the  long  list 
of  examples  too  common  in  human  affairs,  where  the  innocent 
have  to  suffer  for  the  misdeeds  of  transgressors.  Xo  error  is  per- 
ceived prejudicial  to  appellee. 

The  judgment  must  be  affirmed  on  the  original  and  cross-appeal. 

Roberts,  for  appellant, 

Frazier  &  Beckham,  for  appellee. 
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John  N.  Pkoctoe  v.  Stephen  Biddle  et  ax. 

Courts— Jurisdiction  of  Cause  Formerly  Adjudicated  in  Federal  oCurt. 

A  plaintiff,  claiming  lands  embraced  in  a  boundary,  the  adjudications 
of  which  had  been  Anally  settled  in  the  federal  court,  cannot  have  cor- 
rection of  his  error  made  in  a  state  tribunal;  it  will  be  necessary  to 
correct  them  in  the  court  in  which  the  error  occurred. 

APPEAL  from  FLEMING  CIRCUIT  COURT. 
December  1,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

AVhether  in  fact  the  land  in  controversy  is  included  by  both 
the  entry  and  patent  boundary  of  Ambrose  Walden,  or  wholly  by 
either  of  them,  it  is  obviously  the  same  land  designated  by  the 
letter  A,  and  boundary  1,  a,  b,  4,  5,  6,  11,  1,  as  laid  down  in  a 
diagram  in  the  opinion  of  the  Supreme  Court  of  the  United 
States,  in  the  cases  of  Walden  vs.  Bradley's  Heirs,  9  Howardy  23, 
and  described  as  occupied  by  Kinkead,  claiming  under  Proctor, 
who  claimed  to  have  purchased  and  taken  possession  under  Jona- 
than H.  Rose,  in  March,  1827,  who  claimed  under  Jonathan  Rose, 
and  he  xmder  Craig. 

As  no  sufficient  ground  appears  to  have  been  disclosed  for 
reversing  the  decisions  of  the  Federal  court,  even  if  the  lower 
court  had  jurisdiction  to  do  so,  and  the  rights  of  the  appellant 
to  the  land  were  litigated  in  said  suits,  supposing  the  land  to  lie 
as  said  diagram  represents  it,  within  both  the  entry  and  patent 
of  Ambrose  Walden,  we  are  of  the  opinion  that  the  appellant  was 
certainly  concluded  by  the  former  adjudication,  if  it  was  true 
that  the  land  was  within  said  entry  and  patent. 

But  if,  as  is  alleged  in  the  amended  petition  of  the  appellants, 
the  agents  of  the  successful  party  in  said  suits,  under  the  pretext 
of  executing  the  final  decree  therein,  obtained  possession  of  the 
land  of  the  appellant  lying  outside  of  Ambrose  Walden's  entry 
and  patent,  and  to  which  the  plaintiffs  in  said  suits  were  not 
entitled,  according  to  the  principles  of  said  decision,  yet  as  it  suf- 


Pboctor  v.  Biddle  et  al.  239 

Opinion  of  the  Court. 

ficiently  appears  that  the  possession  was  taken  and  Kinkead  was 
evicted  under  and  by  color  of  the  execution  of  said  decree,  by  the 
proper  officer  of  the  Federal  Court,  we  are  of  the  opinion  that 
the  appellant  could  not  maintain  this  action  in  the  State  court 
for  the  recovery  of  the  land  against  the  appellees,  who  so  acquired 
the  possession;  but  if  said  proceedings  were  erroneous  or  ^irregular, 
the  appellants'  remedy  was  to  have  them  corrected  or  set  aside  in 
the  same  court  in  which  they  occurred. 

This  conclusion  renders  it  unnecessary  to  decide  whether  the 
action  was  not  also  barred  by  the  judgments  in  the  previous  suits, 
between  the  same  parties,  in  the  Fleming"  and  Mason  circuit 
courts. 

Wherfore,  the  judgment  is  affirmed, 

Scott,  for  appellant. 
Lindsey,  for  appellee. 


John  Teny  et  al  v.  William  Eobeets  et  al. 

Fraudulent  Conveyances— Parent  and  Child. 

A  sale  of  land  by  a  father  to  his  son,  for  a  valuable  consideration, 
paid  in  full  by  the  son,  will  not  be  hdd  to  be  fraudulent  as  to  creditors 
of  the  father. 


APPEAL   FROM   OWEN    CIRCUIT    COURT. 
December  1,  1869. 

Opinion  of  the  Court  by  Judge  Williams  : 

G.  C.  Koberts,  Samuel  A.  Green,  et  al,  appellants,  being  cred- 
itors of  William  Roberts,  and  he  being  in  failing  circumstances, 
obtained  judgment  and  had  execution  levied  on  a  certain  house 
and  lot  in  Owenton,  and  became  the  purchaser  and  got  the  sheriff's 
deed  therefor. 

Previously,  however,  William  Roberts  had  conveyed  said  house 
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and  lot  to  his  son,  G.  C.  Roberts,  and  son-in-law,  S.  A.  Green, 
for  the  recited  consideration  of  $1,450,  and  they  had  possession 
of  it. 

Teny,  etc.,  brought  this  suit  to  recover  said  house  and  lot, 
which  G.  C.  Roberts  and  S.  A.  Green  resist 

The  sole  question  is  as  to  whether  the  conveyance  by  William 
Roberts  to  his  son  and  son-in-law  was  fraudulent  or  for  a  valuable 
consideration. 

Family  arrangements  made  by  a  failing  debtor  are  always 
regarded  with  great  suspicion  by  the  law  and  its  courts,  yet  when 
these  are  founded  on  a  valuable  consideration  like  such  contracts 
made  with  other  persons,  are  to  be  upheld. 

It  may  be  more  diflScult  for  kindred  to  show  a  bona  fide  trans- 
action than  other  persons,  because  of  this  suspicion  and  jealousy 
of  the  law,  yet,  when  it  is  shown,  it  must  be  governed  by  the 
same  rules. 

The  evidence  establishes  that  G.  C.  Roberts  and  S.  A.  Green 
were  the  securities  for  the  old  man  in  a  certain  debt  for  $1,450, 
and  that  they  agreed  to  and  did  pay  said  debt  as  the  consideration 
for  this  conveyance,  and  that  Green  had  rented  out  the  house  and 
collected  the  rents  since  said  conveyance. 

We  think  the  evidence  justified  the  finding  of  the  jury  and  the 
court  correctly  overruled  the  motion  for  a  new  trial,  hence  the 
judgment  is  affirmed. 


LindseySj  for  appellants. 
Craddockj  for  appellees. 
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J.  E.  Taylob's  Admb.  v.  L.  Bebby  et  al. 

Wajfyer  of  Right  to  Redeem  Land— Estoppel— Laches. 

A  defendant,  who,  by  cross  petition  is  permitted  to  have  a  judgment 
entered  by  agreement,  cannot  be  subsequently  heard  to  controvert  the 
right  of  others,  ooming  into  possession  of  the  property,  by  reason  of  his 
failure  to  perform  said  judgment. 

APPEAL    FBOM    CBITTENDEN    CIBCUIT    COUBT. 
December  3,  1869. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

In  the  action  of  Persons  vs.  Bobbitt,  after  a  judgment  had  been 
rendered  for  the  amount  of  purchase  money  owing  by  said  Bob- 
bitt and  Persons,  and  a  sale  of  the  land  to  pay  the  same,  and  R.  H. 
Persons  had  purchased,  Taylor  by  his  answer,  made  a  cross 
petition  in  that  case  averred  that  he  was  willing  to  pay  off  the 
demand  of  Persons  on  the  land,  and  asked  leave  of  the  court  to 
do  so,  and  professed  in  his  answer  to  offer  to  do  so.  The  Berrys 
answer  that  cross  petition,  in  which  they  say  if  Taylor  will  pay 
the  purchase  money  due  to  Persons  they  are  willing  that  the  deed 
to  the  land  may  be  made  to  him,  and  a  credit  therefor  shall  be 
entered  on  the  notes  N.  G.  Berry,  as  assignee,  held  on  him  for 
the  purchase  money  which  he,  Taylor,  owed.  On  the  filing  of 
these  pleadings  a  judgment  was  entered  by  the  consent  of  all 
the  parties,  which  provides  if  Taylor  or  any  one  for  him  shall 
on  or  before  the  first  day  of  August  next  thereafter,  (that  judg- 
ment was  entered  27th  February,  1863)  pay  to  the  commissioner 
who  made  the  sale,  or  to  the  plaintiff,  R.  H.  Persons,  the  purchase 
money  for  which  said  land  was  sold  with  interest  from  the  day 
of  sale — in  that  event  the  commissioner  was  to  convey  the  land  to 
him  instead  of  to  Persons,  the  purchaser,  and  the  Berrys  were  to 
credit  his  notes  for  the  purchase  money  which  he  owed,  and  they 
held,  by  the  amount  thus  paid. 

If  he  failed  to  perform  that  judgment  made  with  his  consent 
and  by  his  agreemnt  he  has  no  right  to  controvert  longer  the  claim 
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of  Berry,  his  assignee,  against  Oliver.  He  thereby  waived  any 
equity  which  he  might  otherwise  have  had,  against  Berry  for  the 
purchase  money.  If  the  land  was  lost  to  him  it  was  so  lost  by 
his  own  n^lect  and  laches,  and  he  is  estopepd  to  interpose  any 
obstacle  in  the  way  of  his  assignee  to  make  his  money  off  of 
Oliver. 


Bush,  Oreer,  for  appellant 

D.  H.  Hughes,  8.  Hodge,  for  appellees. 


W.  B.  Chamy  v.  p.  O.  Fi^meb's  Admb. 

Pleading— Answer  not  Replied  To. 

A  plaintiff,  who  faik  to  controvert  the  allegations  in  an  answer, 
setting  up  by  oounter-claim  that  a  portion  of  the  land  in  controversy, 
and  which  had  been  sold  him,  had  been  otherwise  disposed  of  before  sale 
to  him,  cannot  complain  of  a  reduction  of  his  judgment  to  the  extent 
of  the  value  of  the  deficiency. 

APPEAL  FEOM  GEAVES   COMMON   PLEAS  COUET. 
June  17,  1869. 

Opinion  of  the  Coubt  by  Judge  Haedin  : 

It  is  sufficiently  alleged  in  the  answer  in  this  case,  which  is 
made  a  counter-claim  against  the  plaintff,  as  the  administrator 
of  Flamers,  that  although  Flamers  only  had  title  to  130  acres 
of  the  quarter  section  of  160  acres  of  land  described  in  the  deed 
from  him  to  the  defendant,  his  vendor  A.  C.  Chamy,  having  sold 
off  30  acres  to  another,  said  Flamers  sold  defendant  the  tract 
as  containing  the  entire  quarter  section  of  160  acres,  at  the  price 
of  two  dolalrs  and  fifty  cents  per  acre,  and  took  the  note  in  con- 
troversy for  part  of  the  price  and  fraudulently  concealed  from 
defendant  the  fact  that  the  thirty  acres  had  been  sold  off  and  repre- 
sented to  him  that  he  owned  the  entire  160  acres.     The  plaintiff 
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having  failed  to  file  any  reply  to  this  counter-claim  controverting 
the  material  allegations  thereof,  it  should  for  the  purposes  of  the 
action,  have  heen  taken  as  true  according  to  the  153rd  section  of 
the  Civil  Code,  and  the  defendant  was  entitled  to  relief  thereon, 
for  $75,  the  value  of  the  deficit  in  the  tract  at  the  contract  price, 
with  interest  to  be  applied  in  reduction  of  the  plaintiff^s  demand. 

The  judgment  is  therefore  deemed  erroneous,  and  must  be 
reversed.  But  on  the  return  of  the  cause  the  plaintiff  should 
be  allowed  to  reply  to  the  counter-claim. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Slayden,  for  appellant. 

Anderson,  Stubblefield,  for  appellee. 


John  B.  Campbell  et  al  v.  The  Commonwealth,  (foub  cases) 

Interest— Not  Allowable  on  Suit  to  Collect  Back  Taxes. 

In  a  suit  by  the  Commonwealth  for  judgment  against  the  sureties 
on  the  sheriff's  bond,  for  back  taxes  assessed,  interest  should  not  be 
allowed  on  same  prior  to  the  date  of  such  bond. 

APPEAL  FEOM  FRANKLIN   CIECUIT  COUBT. 
June  22,  1869. 

Opinion  of  the  Couet  by  Judge  Robeetson  : 

Under  a  statute  of  June  3,  1865,  the  Auditor  reported  to  the 
Attorney  General  for  collection,  an  assessment  of  back  taxes  in 
Perry  County  for  the  years  1862-3-4-5,  for  the  collection  of  which 
the  sheriff  had  executed  bond  with  several  sureties,  in  the  year 
1866.  On  that  bond  the  commonwealth  ex  parte,  moved  the  Frank- 
lin circuit  court,  at  its  fiscal  term  in  January  1868,  for  judgments 
for  taxes  and  damages  for  each  of  those  years,  and  obtained  four 
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judgments  against  principal  and  sureties  with  interest  from  each 
year  and  damages  and  costs. 

These  four  appeals  present  various  questions,  none  of  which  need 
be  noticed  now,  except  the  question  of  interest. 

As  the  back  taxes  assessed  in  1866  could  neither  have  borne 
interest  nor  have  been  collectible  before  that  time,  if  so  soon, 
there  is  obvious  error  in  adjudging  interest  from  antecedent 
periods. 

For  this  error  each  of  the  four  judgments  is  reversed  and  the 
causes  remanded  for  further  proceedings,  when  the  appellants, 
notified  as  parties,  may  make  defense  on  all  the  points  involved 
in  the  litigation. 


James,  for  appellants. 
Attorney  General,  for  appellee. 


Joseph  Bobdebs  v.   Benjamin   Btjbk. 

Statute  of  Frauds— Partnership  Purchase  of  Oil  Leases. 

Where  a  defendant,  by  his  answer,  admits  a  verbal  contract  between 
him  and  the  plaintiff  to  procure  oil  leasee  for  speculation,  and  for  a 
partnership  account,  and  in  a  letter  written  to  his  agent,  procuring  the 
leasees,  states  they  were  to  be  for  the  benefit  of  Umsielf  and  plaintiff, 
held  sufficient  to  take  same  out  of  the  statute  of  frauds. 


APPEAL    FBOM    BOYD    CIBCUIT    COUBT. 
September  23,  1869. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

Appellee  alleges,  substantially,  in  his  petition  that  he  and  appel- 
lant made  a  parol  agreement  for  a  partnership  to  procure  "Oil 
leases"  from  owners  of  land  on  the  Big  Sandy  Kiver  and  its 
tributaries,  in  1864.  That  a  number  of  leases  were  obtained  imder 
said  contract  of  partnership,  a  part  of  which  appellant  sold  for 
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$2000,  or  more,  and  now  refuses  to  settle  with  him,  or  pay  htm 
any  part  of  the  sums  received  by  him  therefor.  And  prays  for 
a  settlement  of  said  partnership  and  for  his  part  of  the  proceeds 
of  said  sales  as  an  equal  partner. 

In  an  answer,  the  terms  of  a  partnership  is  admitted  as  alleged, 
and  it  is  also  admitted  that  leases  have  been  sold  to  the  amount 
of  about  $1750.  But  appellant  alleges  that  the  leases  which  were 
sold  were  obtained  from  the  proprietors  of  the  land  by  one,  W. 
W.  Brown,  and  that  appellee  had  no  interest  in  them,  and  was 
entitled  to  no  part  of  the  proceeds  of  the  sale,  furthermore  that  he 
had  given  Brown  one-third  of  the  amount  received  for  his  services 
in  procuring  the  leases.  And  finally  he  relies  on  the  statute 
against  frauds  and  perjuries  as  a  bar  to  appellee's  right  to  recover. 

On  final  hearing  the  court  below  decided  that  the  statute  was 
not  available  to  appellant,  and  rendered  judgment  against  him  for 
$550  with  interest  and  costs.  Of  which  judgment  he  now 
complains. 

From  the  deposition  of  Partridge,  and  the  checks  and  receipts 
filed  therewith  it  apepars  that  he  purchased  three  oil  leases  from 
appellant,  or  that  he  made  the  contract  for  their  purchase  with 
him,  but  found  they  were  in  the  name  of  Brown  and  he  therefore 
paid  Brown  for  them.  But  that  said  leases  were  in  fact  taken 
originally  under  the  partnership  agreement  between  appellant 
and  appellee,  and  Brown  was  their  mere  agent  in  reducing  their 
terms  to  writing  and  getting  the  signatures  of  the  proprietors 
of  the  land  thereto  is  conclusively  proved  by  the  evidence  of 
Partridge  and  the  letter  of  appellant  and  appellee  filed  as  an 
exhibit.  Concurring  with  the  circuit  judge  in  his  conclusion  as 
to  the  right  of  appellee  to  relief,  we  also  concur  with  him  in 
the  amount  adjudged  to  him.  The  sum  for  which  the  leases 
were  sold  is  shown  to  be  $1750.  Brown  paid  Williams  $100  to 
change  his  lease  and  make  it  direct  to  Partridge,  which  reduced 
the  profits  to  $1650.  One-third  of  which  he  adjudged  to  appellee, 
allowing  one-third  to  Brown  for  his  services,  and  the  sum  thus 
adjudged  to  appellee  he  is  entitled  to  unless  the  statute  relied  upon 
is  available  to  defeat  him. 

The  contract  is  not  only  admitted  in  the  answer,  but  appellant 

therein  states,  that  being  unable  himself  to  write  the  leases,  he 

employed  Brown  as  their  agent  to  obtain  and  write  them,  that 

those  disposed  of  were  gotten  by  Brown  under  their  contract,  and 

17 
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are  the  same  referred  to  in  his  letter  to  appellee  filed  as  a  part 
of  the  petition.  But  he  alleges,  that  by  the  terms  of  the  partner- 
ship contract,  appellee  was  to  make  sale  of  the  leases,  which  he 
had  not  done,  and  for  that  reason  he  was  not  entitled  to  any  part 
of  the  profits.    This  however  he  failed  to  prove. 

The  term  of  the  letter,  with  the  admissions  in  the  answer,  are 
sufficient  to  take  the  contract  out  of  the  statute.  In  the  letter 
appellant  state  that  the  leases  were  taken  for  the  joint  benefit  of 
himself  and  appellee,  and  his  answer  refers  to  and  explains  that 
the  leases  named  were  those  sold  to  Partridge.  And,  besides, 
the  terms  of  the  agreement  are,  that  leases  are  to  be  obtained  for 
sale  and  speculation,  and  amounted  to  a  parol  agreement  to  con- 
tract for  oil  leases,  as  they  termed  them,  which  were  to  be  sold 
and  the  profits  to  be  equally  divided.  And  consequently  cannot 
be  within  the  inhibition  of  the  statute,  as  it  was  but  an  agreement 
to  divide  profits  on  a  speculation  they  had  embarked  in. 

The  agreement  if  not  expressly  to  be  performed  immediately, 
might  have  been  performed  in  the  space  of  one  year  and  was  not 
within  the  7th  clause  of  the  statute. 

Wherefore  the  judgment  is  affirmed. 


Brown  &  Dawson,  for  appellant, 
L,  T.  Moore,  for  appellee. 


W.  P.  Smith  v.  D.  H.  Mc Williams  et  al. 

Debtor   and   Creditor— Duty  of   Creditor  to  Show   Ownership  of    Property^ 
attached. 
It  is  the  duty  of  an  attaching  creditor  to  Bhow  that  the  property 
attached  was  that  of  his  debtor. 

Same— Lien. 

One  who  advances  money  with  which  to  buy  personal  property  for 
use  of  a  brother  in  business,  reserving  a  lien  on  same  at  the  time  of  the 
purchase,  will  be  entitled  to  hold  the  property  to  the  exclusion  of  a 
creditor  of  hvi  brother. 


APPEAL    FROM    LOUISVILLE    CHANOEEY    COUBT. 
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April  17,  1869. 

Opinion  op  the  Coubt  by  JuDaB  Robebtson  : 

It  was  incumbent  on  the  appellant  to  show,  with  judicial  cer- 
tainty, that  the  mules  attached  by  him  were  the  property  of  his 
debtor,  D.  PI.  McWilliams.  The  facts  conduce  rather  to  the 
conclusion  that  they  belonged  to  his  brother  T.  McWilliams.  Con- 
fusion of  dates  and  some  other  discrepancies  may  authorize  sus- 
picion of  collusion  between  them  for  securing  the  property  bene- 
ficially to  D.  H.  McWilliams  against  the  appellant  as  his  creditor. 
But  in  this  forum,  mere  suspicion  is  no  proof.  The  answers  are 
so  far  supported  by  the  testimony  as  not  to  allow  this  court  to 
reverse  the  long  and  carefully  considered  judgment  of  the  chan- 
cellor. The  evidence  shows  that  the  debtor  was  insolvent  and 
without  credit,  that  to  enable  him  to  try  the  culture  of  cotton  in 
Mississippi  as  a  resource  for  sustaining  his  family  and  paying 
his  debts,  his  brother  Samuel  and  his  brother-in-law  Newton 
borrowed  from  Hyatt  $2500  for  procuring  the  necessary  outfit 
for  that  experiment;  that  this  they  did  on  the  written  assurance, 
the  day  before  the  loan,  that  the  title  to  the  mules  bought  with  a 
portion  of  the  borrowed  money  should  be  retained  by  Samuel  as 
security,  and  though  that  written  memorial  was  dated  a  few  days 
before  the  final  purchase  of  the  mules  yet  that  purchase  was  then 
contemplated,  and,  for  the  purpose  of  the  security,  may  have  been 
properly  considered  as  potentially  consummated,  and  therefore 
was  so  treated  in  the  written  contract  on  the  faith  of  which  Newton 
and  S.  McWilliams  became  bound  for  the  money  borrowed  for  the 
outfit  necessarily  including  the  mules. 

On  this  theory  it  is  not  material  in  whose  name  the  mules  were 
bought,  nor  whether  they  were  paid  for  out  of  the  borrowed  money 
or  Samuel's  own  money,  though  it  is  probable  that  they  were 
actually  bought  by  Samuel  and  paid  for  out  of  the  borrowed  fund. 

We  could  not  presume  that  Newton  and  S.  McWilliams  would 
have  become  responsible  for  the  borrow^ed  money  without  any  lien 
on  the  property  in  which  it  was  to  be  invested.  But  Newton 
proves  that  they  assumed  the  responsibility  solely  on  faith  of  such 
security.    And  the  appellant,  who  might  have  been  benefited,  can- 
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not  be  damged  by  such  an  arrangement,  if  honestly  made,  as  the 
facts  conduce  to  prove  that  it  was. 
Wherefore,  the  judgment  is  affirmed. 


Bullitt,  for  appellant. 
Cochran,  for  appellees. 


F.  C.  Evans  v.  George  Kock  et  ai-. 

Trial— Answer  Taken  as  True. 

A  plaintiff  is  only  entitled  to  a  trial  of  a  cause  at  the  same  term  an 
answer  is  filed,  by  consenting  that  statements  of  the  answer  were  tiue. 

Same. 

If  such  consent  had  been  given,  the  defendant  would  have  been 
entitled,  on  the  averments  of  his  answer,  to  a  judgment  dismissing 
the  action. 

APPEAL   FROM   MCCRACKEX   CIRCUIT   COURT. 
0  April  17,  1869. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  judgment  foreclosing  the  mortgage  of  Kock  was  rendered, 
against  an  objection  of  Evans,  on  the  27th  of  January,  1868. 

At  the  same  term  B\"ans  had  been  admitted  as  a  party,  and  filed 
an  answer  alleging  facts  constituting  a  bar,  if  true,  to  the  plain- 
tiff's right  to  have  a  judgment  forcing  the  mortgage,  and  which 
was  made  a  cross  petition,  and  was  answered,  and  controverted  by 
the  plaintiff,  and  other  parties. 

According  to  section  395  Civil  Code  the  plaintiff  was  only 
entitled  to  a  trial  at  that  term,  by  consenting  that  the  statements 
of  the  answer  were  true.  If  such  consent  had  been  given  the 
appellant  would  have  been  entitled,  on  the  averments  of  the  answer 
to  a  judgment  dismissing  the  action ;  no  such  consent  having  been 
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given  the  trial  was  unauthorized  and  the  judgment  can  not  be 
sustained  (Gruel  &  wife  vs.  Smally.    1  Duvall  358). 

Wherefore  the  judgment  is  reversed  for  further  proceedings 
not  inconsistent  with  this  opinion. 

J.  B.  Husbands,  for  appellant. 

Harlan  &  Newman,  for  appelle. 


S.  A.  Hagerty  v.  S.  K.  Hays  and  Scales. 

Execution — ^Judgiment — Laches. 

The  failure  of  an  execution  debtor,  to  use  due  diligence  in  collecting 
his  judgment  against  the  garnishee  of  the  debtor,  thereby  losing  to 
the  debtor  the  amount  of  credit  he  was  entitled  to,  will  exhonorate  him 
from  liability  on  his  debt  to  that  extent. 

Same — ^Appeal  in  Another  Case 

An  appeal  from  a  judgment  in  favor  of  the  same  creditor  by  a 
garnishee  in  another  case,  would  not  operate  to  suspend  his  duty  to 
proceed  against  the  other  garnishee,  and  secure  the  amount  due  thereon. 
Such  a  collection  might  have  discharged  the  garnishment  appealed  from, 
by  reason  of  the  debt  being  thus  paid. 

APPEAL    FROM    KEXTOX    CIRCUIT    COURT. 
April  16,  1869. 

Opinion  of  the  Court  by  Judge  Hardin  : 

Jacob  Scales  recovered  separate  judgments  against  Hagerty 
and  Lindsay  in  an  action  against  them  in  the  Kenton  circuit  court 
upon  their  promissory  note  which  Scales  held  as  assignee  of 
Samuel  K.  Hays  for  $216.  And  executions  issued  thereon  being 
returned  "no  property  foimd,"  and  J.  J.  Miller  being  indebted 
to  Lindsay,  Scales  brought  suit  in  equity  in  the  Boone  circuit 
court  against  Hagerty,  Lindsay  and  Miller  and  recovered  a  judg- 
ment for  the  amount  of  his  debt,  interest  and  costs  against  Miller 
as  a  garnishee  on  the  15th  of  September,  1865. 
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The  debt  of  Miller  to  Lindsay  being  larger  than  the  sum 
adjudged  to  Scales,  Lindsay  sued  Miller  and  recovered  a  judgment 
against  him  in  April  1864.  And  it  appears  that  an  execution 
which  was  issued  on  the  4th  day  of  May  1864  in  favor  of  Lindsay 
against  Miller  was  credited  as  of  that  date  by  $332.29,  the  amount 
of  the  judgment  against  Miller  as  a  garnishee.  The  same  credit 
was  likewise  endorsed  on  a  subsequent  execution  which  was  issued 
on  the  judgment. 

This  suit  was  brought  in  August  1866  in  the  names  of  Hagerty 
and  Lindsay  against  Scales  and  Hays  to  enjoin  the  collection  of 
the  original  judgments  aginst  Hagerty  and  Lindsay  on  the  alleged 
grounds  that  by  reason  of  the  judgment  against  Miller  as  a  guaran- 
shee,  Lindsay  wai^  prevented  for  collecting  that  amount,  and  that 
Scales  might  with  proper  diligence  have  collected  it,  but  failed 
to  do  so,  and  after  obtaining  the  judgment  failed  for  over  one 
year  to  cause  an  execution  to  issue  thereon. 

The  defense  controverted  the  allegation  of  negligence  and  alleged 
that  the  defendants  were  unable  to  collect  the  judgment  against 
Miller  because  of  his  insolvency. 

The  court  dissolved  the  plaintiflF's  injunction  and  dismissed  their 
petition  and  they  have  appealed  to  this  court. 

The  evidence  conduces  to  show  that  if  due  diligence  had  been 
used  to  collect  the  judgment  of  Scales  against  Miller  as  soon 
as  the  plaintiff  therein  was  entitled  to  an  execution  the  debt  might 
have  been  collected.  And  although  it  appears  that  an  appeal  was 
prosecuted  from  another  judgment  in  the  same  case  against  Grant 
who  as  well  as  Miller,  was  sued  as  a  garnishee,  and  on  that 
appeal  the  judgment  against  Grant  was  reversed.  It  does  not 
appear  that  the  prosecution  of  that  appeal  operated  to  suspend  the 
right  of  the  appellee,  to  proceed  to  collect  the  judgment  against 
Miller.  It  seems  to  us  therefore,  that  whether  the  mere  recovery 
of  the  judgment  against  Miller  as  a  garnishee  discharged  the  judg- 
ment in  the  Kenton  circuit  court  against  Hagerty  and  Lindsay 
or  not,  the  recovery  of  that  judgment  and  consequent  suspension 
of  Lindsay's  right  to  proceed  to  collect  the  same  debt,  and  the  sub- 
sequent failure  to  use  diligence  to  collect  it,  and  thereby  satisfy 
the  judgment  against  Hagerty  and  Lindsay,  operated  to  discharge 
the  appellants  from  liability  on  the  judgment  against  them,  and 
the  court  ought  to  have  perpetrated  their  injunction. 
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Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Carlisle  &  O'Hara,  for  appellant, 

J.  C.  Howard,  for  appellee. 


Samuel  Walton  et  al  v,  Jessie  Younc/s  Ex'r.  et  al. 

Landlord  and  Tenant— Lease  for  R<snt. 

A  lease  providing,  "to  have  the  whole  tract  free  of  rent  for  first 
year,  said  Walton  to  build  a  hayshed,  press,  stables,  etc.,  upon  the  place, 
after  he  has  built  the  shed,  etc.,  and  the  land  sown  in  grass,  I  am  to 
allow  him  half  the  hay  crop  and  all  the  other,"  is  held  to  mean  that 
the  erection  of  buildings^  etc.,  was  to  be  done  the  first  year,  in  which 
rent  was  to  be  free. 

Same — ^Damages. 

Upon  failure  of  tenant  to  make  the  contemplated  improvements,  sow 
the  grass,  the  lessor  would  have  a  right  to  damages  for  non-performance. 

Continuance — ^New  Evidence. 

A  defendant,  upon  taking  the  deposition  of  a  witness,  as  to  one  ground 
of  his  defense,  is  not  entitled  to  a  continuance  to  enable  him  to  further 
examine  the  witness  as  to  other  matters. 


appp:al  from  Hardin  circuit  court. 
April  19,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

After  describing  the  land  leased  and  the  time  the  lease  was  to 
run,  in  the  writing  executed  by  the  appellees'  testator  and  under 
which  appellant  entered  on  the  farm.  This  language  is  used: 
"Said  Walton  is  to  have  the  whole  tract  free  of  rent  the  first  year, 
'he  is  to  build  a  hay  shed,  and  press,  stables,  and  other  out-build- 
ings, upon  the  place,  after  he  has  built  the  shed  etc.,  and  the  land 
sown  in  grass,  I  am  to  allow  him  one-third  the  hay  crop,  and  all 


252  Kentucky  Opinions. 


Opinion  of  the  Court. 


the  other."  The  fair,  and  rational  interpretation  of  which  is  that 
the  hay  shed,  press,  and  other  buildings  named  were  to  be  erected 
during  the  first  year,  that  was  the  only  year,  according  to  the  terms 
of  the  writing,  that  he  was  to  have  the  tract  wdthout  paying  rent, 
and  after  the  buildings  named,  were  erected,  and  the  land  sown 
in  grass,  testator  was  to  have  half  the  hay  crop,  one  year  was 
allowed  for  these  necessary  preparations,  during  which  no  rent  was 
to  be  paid,  but  within  that  period  they  were  to  be  completed,  so 
that  the  contemplated  profits  should  begin  to  be  realized,  this 
seems  to  be  the  irresistable  conclusion  from  .the  language,  and 
structure  of  the  sentence. 

The  hay  crops  w^ere,  in  the  contemplation  of  the  parties,  the 
sources  from  which  their  profits,  or  rather  those  to  w^hich  testator 
looked  for  remuneration  for  the  use  of  his  lands,  and  for  the 
profits,  and  although  according  to  the  proper  construction,  the 
lease  required  appellant  to  have  the  land,  or  as  much  as  could 
be  reasonably  sowed,  in  a  condition  to  yield  a  crop  the  second 
year,  yet  at  the  close  of  that  year,  but  little  if  any  more  of  the  land 
had  been  put  in  grass,  than  was  in,  when  appellant  entered,  for 
some  of  the  witnesses  prove  he  broke  up  some  of  the  grass  land, 
and  none  of  the  buildings  required  by  the  agreement  to  be  erected, 
have  been  completed,  except  a  stable,  none  other  had  been  com- 
menced, and  much  of  the  land  had  been  cultivated  in  corn  both 
years;  and  for  this  failure  on  the  part  of  appellant  to  comply, 
appellees  had  a  right  to  seek  legal  redress. 

The  conduct  of  appellant  immediately  after  the  execution  of  the 
process  in  this  case,  and  before,  evidence  an  intention  on  his  part, 
to  place  his  property  beyond  the  reach  of  his  creditors;  he  con- 
tracted for  a  farm  and  had  the  conveyance  made  to  his  wife,  under 
the  pretext  that  she  had  means,  which  were  to  be  applied  to  the 
payment  therefor.  He  contracted  to  sell  the  lease  to  persons  who 
had  little,  or  no  estate,  and  failed  to  prove  that  his  wife  had  one 
dollar  from  any  source  to  be  applied  to  the  pa;vTnent  for  the  land, 
the  attaclmient  was  therefore  properly  sustained. 

Xor  do  we  think  the  court  below  erred  in  refusing  to  continue 
the  cause  on  motion  of  appellant  for  the  purpose  of  taking  ilont- 
gomery's  deposition,  he  was  in  court  and  appellees'  agreed  he 
might  write  out  his  own  statement,  of  tlie  quantity  of  cleared  land' 
and  they  would  admit  it  as  evidence,  that  being  then  the  only 
ground  stated,  he  wrote  it  out,  and  it  was  read  as  evidence,  but 
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after  that  was  done  he  applied  to  continue  the  cause  to  prove  by 
the  same  witness,  that  it  would  take  two  years  to  get  the  farm  set 
in  grass  and  that  motion  was  overruled  and  properly,  it  was  too 
late  then;  he  should  have  stated  both  grounds  at  once. 

There  was  some  conflict  in  the  evidence  as  to  the  value  of  the 
rent,  and  of  the  improvements  made  by  appellant  on  the  land; 
but  from  aU  the  facts  proved,  and  the  failure  of  appellant  to  make 
such  improvements,  and  to  put  the  farm  in  a  condition  to  produce 
the  crops  contemplated,  and  provided  for,  or  to  have  them  in 
such  state  of  forwardness  as  good  faith  required,  the  recovery 
does  not  seem  to  be  too  great 

Wherefore  the  judgment  is  affirmed. 

Shean,  Winter  smith,  for  appellant. 

Cofer  &  Marriott,  Brown  &  Murray,  for  appellees. 


Frank  Cleaveb  v.  Ebersole  and  Glasscock. 

Claimants  Issue— Idem  Sonans — ^Interpleader. 

Where  a  claimant  by  inter-pleading  claims  property  attached  in  the 
name  of  M.  D.  Cord,  as  due  him  by  assignment  of  claim  from  S.  P.  Cord, 
this  is  held  not  idem  sonansy  and  the  dismissal  of  the  petition  is  proper. 

Same — ^Re-opening  Case,  After  Adjudication. 

After  a  cause  has  been  fully  adjudicated,  money  attached,  paid  over 
and  the  parties  dismised  out  of  court,  no  matter  for  what  cause  the 
delay,  a  claimant  of  the  attached  fund  cannot  be  permitted  to  re -open 
the  case  for  further  adjudication. 

APPEAL   FROM    NICHOLAS   CIRC  TIT   COURT. 
June  5,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellees  having  a  judgment  and  return  of  no  property  on  an 
execution  against  M.  D.  Cord  attached  a  debt  due  him  from  John 
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W.  Campbell,  who  by  answer  confessed  the  amount  and  offered  to 
pay  it;  thereupon  the  court  appointed  a  receiver  to  collect  and  loan 
it  out  which  the  receiver  did,  loaning  it  to  the  plaintiffs. 

At  the  subsequent  term  of  the  court  and  on  March  23,  the  court 
adjudged  the  amount  against  M.  D.  Cord  by  default  ordered  the 
receiver  to  pay  the  amount  over  to  the  appellees  and  credited  M. 
D.  Cord  therewith,,  cancelled  the  receiver's  bond  and  dismissed 
the  parties  out  of  court. 

On  a  subsequent  day  of  the  same  terms  Cleaver  presented  his 
affidavit  and  asked  to  file  his  answer  in  which  he  sets  out  that 
being  the  secretary  of  S,  P.  Cord  the  latter  ''assigned  to  him  a 
claim  on  James  Man  for  35  hogs  sold,  amounting  to  $131.50,  hence 
he  asks  that  the  above  order  be  set  aside  and  the  fund  adjudged  to 
him. 

By  affidavit  he  explains  why  he  has  not  sooner  filed  his  answer, 
which  is  substantially,  that  about  ifarch  4rth  he  applied  to  Kenady. 
an  attorney,  to  watch  the  case,  that  he  would  go  home  and  try 
and  compromise  it  without  a  suit  and  if  he  failed  he  would  write 
to  him  in  two  or  three  days  to  prepare  his  petition;  that  failing 
to  settle  the  matter  he  wrote  to  said  attorney  in  some  three  or  four 
days  informing  him  that  S.  P.  Cord  had  employed  X.  H.  Cord, 
an  attorney,  to  attend  to  it ;  that  said  letter  did  not  reach  Kenady 
but  that  X.  II.  Cord  prepared  a  petition  and  answer  wliich  was 
sworn  to  by  the  affiants  March  2,  and  left  the  papers  with  S.  P. 
Cord  to  take  to  court  on  its  second  day  where  X.  II.  Cord  would 
meet  him;  that  S.  P.  Cord  did  take  the  papers  according  to 
appointment  but  X.  li.  Cord  being  sick  did  not  arrive  until  late 
in  the  evening  of  the  third  day  and  then  paid  no  attention  to 
the  case,  when  S.  P.  Cord  had  returned  home,  and  that  the  papers 
did  not  reach  him  until  the  8th  day  of  the  tenn,  when  he  took 
them  to  court  but  it  had  taken  a  few  days  recess,  hence  the  delay 
until  March  30th  in  making  his  motion. 

The  court  having  refused  to  set  aside  the  order  or  permit  the 
answer  to  be  filed.  Cleaver  seeks  a  reversal. 

The  action  of  the  court  was  pro])er  for  the  following  reasons: 

1.  Xeither  the  answer,  petition  nor  affidavit  shows  any  con- 
nection between  the  claim  attached  and  the  one  claimed 
by  Cleaver;  the  one  attached  being  due  from  Campbell  to  M.  D, 
Cord,  the  one  claimed  by  Cleaver  being  described  as  a  debt  due  by 
Man  to  S.  P.  Cord. 
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2.  Because  the  case  had  been  adjudicated,  the  money  paid  over 
and  the  parties  dismissed  out  of  the  court,  after  which  no  matter 
for  what  cause  the  delay,  a  claimant  of  the  attached  fund  can  not 
be  permitted  by  such  proceedings  to  interfere.  See  257  Cin.  Code 
only  allows  a  claimant  to  present  his  petition  setting  out  his  claim 
to  the  attached  fund  and  having  it  adjudicated  in  the  attachment 
suit  where  he  shall  do  so  "before  the  sale  of  any  attached  property, 
or  before  the  payment  to  the  plaintiflF  of  the  proceeds  thereof,  or 
on  any  attached  debt"  because  the  parties  are  then  still  in  court 
and  must  take  notice  of  such  petition  without  process  or  answer 
but  after  the  payment  they  are  out  of  court  and  such  proceedings 
are  wholly  inappropriate. 

Wherefore,  the  judgment  is  affirmed. 

Kennedy,  for  appellant, 
Ross,  for  appellees. 


Abioal  McDaniel  et  al  v.  Hugh  McGraddy  et  al. 

Lands — ^Parol  Division. 

The  chancery  court  has  power  to  adopt  a  parol  division  of  lands  made 
by  the  widow  and  heirs  of  an  intestate.  Or  a  re -division  oould  be  ordered 
upon  the  same  equitable  terms. 

Same— Vendor  and  Purchaser. 

Under  such  divi'^ion,  one  of  the  heirs,  would  have  the  right  to  pay 
into  court  his  pro  rata  part  of  his  ancestors  indebtedness,  and  thus 
free  his  lands  from  subsequent  sale.  And  this  right  would  also  descend 
to  his  vendee  by  a  subsequent  purchase. 

Same. 

This  would  not  only  include  what  the  vendor  owed  sa  purchase  price 
on  the  land,  but  also  whatever  amount  would  be  lacking  of  paying 
his  debts,  out  of  his  personal  estate.- 

APPEAL   FEOM   SCOTT    CIECUIT   COURT. 
June  18,  1669. 
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Opinion  of  the  Coukt  by  Judge  Williams: 

However  the  parol  division  of  the  lands  between  the  widow 
and  heirs  of  Alfred  McDaniel  deceased  might  be  enforeible  as  a 
contract  and  as  conflicting  with  the  provisions  of  the  statute  of 
frauds  and  perjuries,  yet  as  the  chancellor  had  jurisdiction  and 
power  to  divide  the  lands  and  could  either  order  a  redivision  or 
adopt  the  one  already  made  and  having  determined  that  the 
present  division  was  equitable  he  could  adopt  it  as  his  division 
and  so  enforce  it.  And  as  McGraddy  had  purchased  John  Mc- 
Daniel's  allotment  the  chancellor  should  protect  him  in  its  posses- 
sion unless  it  was  clearly  manifested  that  this  would  do  injustice 
to  the  others  which  does  not  appear. 

As  John  McDaniel  would  be  entitled  to  contribute  his  pro  rai^i 
part  of  his  father's  indebtedness  and  thereby  exonerate  his  share 
of  the  land  from  sale,  so  McGraddy  as  his  vendee  has  a  right 
to  ask  the  chancellor  to  appropriate  so  much  as  may  be  necessary 
of  what  he  owes  his  vendor  to  clear  away  such  incumbrance 
and  thereby  exonerate  said  share  from  sale,  but  this  not  only 
includes  what  Alfred  McDaniel  decedent  owed  as  purchase  price 
on  this  immediate  tract  of  land  but  also  such  amount  as  his  per- 
sonal estate  shall  lack  of  paying  his  debts  as  the  creditors  have  a 
right  to  most  of  the  lands  after  exhausting  the  personal  estate  of 
decedent. 

The  foregoing  view  expressed  by  the  chief  justice,  embrace 
the  opinion  of  the  majority  of  the  court  on  the  question  referred  to. 

Judge  Hardin  is  of  a  different  opinion.  Kegarding  as  he  does 
the  parol  agreement  of  partition  as  substantially  a  sale  from  all 
the  coparceners  to  each  particular  one  of  their  title  and  interest 
in  the  land  included  in  the  share  allotted  to  him,  it  cannot,  in 
his  opinion  be  enforced  or  upheld  in  this  action  for  the  protection 
of  McGraddy  and  wife  against  and  in  opposition  to  the  several 
coparceners  who  resist  it,  and  seek  in  disregard  of  it  to  subject 
the  60  acre  tract,  which  embraces  the  lot  sold  to  McGraddy  and 
wife  to  the  payment  of  debts.  Because  it  is  declared  in  the  22nd 
chapter  of  the  revised  statutes  that  no  action  shall  be  brought  "to 
charge  any  person  upon  any  contract  for  the  sale  of  real  estate 
or  any  lease  thereof  for  longer  term  than  one  year."  He  does 
not  doubt  that  under  peculiar  circumstances,  a  court  of  equity  in 
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assigning  to  coparceners  or  tenants  in  common  their  shares  of  a 
tract  of  land,  would  be  so  far  influenced  by  such  equitable  con- 
siderations, as  this  case  discloses,  as  incidently  to  give  protection 
to  a  party  or  his  vendee  in  possession  by  making  the  division  so 
as  to  allow  him  to  retain  the  land  in  his  possession;  and  in  such 
cases  the  action  of  the  court  is  not  in  .conflict  with  the  statute 
of  frauds  because  the  court  may  do  so  on  principles  of  equity 
without  regard  to  any  antecedent  contract,  and  even  if  none 
exist  But  in  this  case  it  seems  to  him,  the  effect  of  sustaining  the 
claim  of  Graddy  and  wife,  is,  necessarily  to  enforce  the  parol 
contract  of  partition  and  carry  it  out  as  effectually  as  if  it  were 
in  writing. 

But  although  the  majority  of  this  court  is  of  the  opinion  that 
the  circuit  court  should  on  the  terms  indicated  in  this  opinion, 
have  allowed  McGraddy  and  wife  to  retain  the  lot  No.  4  under 
their  purchase,  upon  relieving  it  of  John  L.  McDaniel's  due  pro- 
portion of  the  debts  for  which  it  was  liable,  this  court  is  unani- 
mously of  the  opinion  that  the  judgment  is  erroneous  in  its  details. 
The  exceptions  of  the  administrator  to  the  report  of  the  commis- 
sioner seem  to  have  been  properly  sustained;  but  the  court 
failed  to  allow  the  administrator  credit  by  the  voucher  No.  25 
for  note  paid  John  L.  McDaniel.  It  should  have  been  allowed. 
It  seems  to  us  also  that  the  court  erred  in  requiring  unequal  con- 
tributions from  the  heirs  toward  the  payment  of  debts,  or  in 
adjudging  that  the  division  of  the  land  be  carried  out  in  any  other 
respect  than  as  already  indicated  in  regard  to  the  lot  sold  to 
McGraddy  and  wife,  as  it  does  not  appear  that  the  parties  inter- 
ested in  the  other  lots  of  the  lands  desire  that  it  should  be. 

The  assignment  of  dower  which  is  ratified  by  the  judgment 
seems  to  have  been  made  without  regard  to  any  reduction  of  the 
quantity  of  land  by  the  enforcement  of  Wooolen's  lien,  but  on  the 
return  of  the  cause  the  parties  apparently  prejudiced  by  it  may 
elect  to  abide  by  it  or  not 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  and  judgment  not  inconsistnt  with  this 
opinion. 

Polkj  for  appellant. 

Prewitt,  Goodloe,  Huston^  for  appellee. 
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Sal  Nichols  et  al  v.  Commonwealth. 

Evidence— Secondary  Evidence— Statement  of  Child  Under  Age. 

Evidence  of  a  witness,  as  to  what  a  little  girl,  of  9  years  of  age 
said,  as  to  identification  .of  defendants,  is  a  material  fact  to  establish 
an  alibi  only,  in  an  action  for  larceny. 

Same. 

The  best  evidence  of  this  fact,  would  be  the  statement  of  the  girl 
under  oath,  to  the  jury,  if  capable  of  testifying  under  oath. 

Larceny. 

In  larceny,  the  identification  of  the  property  and  its  value,  is  essential 
to  determine  not  only  the  offense,  but  the  grade  of  the  crime. 

Sobbery. 

In  robbery,  only  a  general  description  of  the  property  is  necessary 
to  show  that  it  is  personalty  to  bar  indictment  for  the  same  offense. 

Instruction — Larceny. 

An  instruction,  asked  for  by  the  defendant,  that  "under  the  proof  in 
this  case  the  jury  cannot  convict  the  defendants  of  robbing  R.  B.  Gtftiham 
of  money,"  was  refused,  but  amended  by  the  court  "but  they  may  con- 
vict them  of  robbing  him  of  the  other  property  named  in  the  indictment, 
if  they  believe  from  the  evidence  they  did  rob  him  of  that  property," 
held  not  erroneous. 

nidictment— Larceny. 

An  indictment  for  taking  money  "saddle  pockets"  and  "other  valuables/' 
where  it  is  proved  the  saddle  pockets  were  taken,  is  hdd  good  to  sus- 
tain finding  of  defendant  guilty. 

Inatruction. 

An  instruction  that  the  jury  must  acquit  if  it  is  uncertain  whether 
"James  and  Sanford  Spradling"  were  of  the  party  who  committed  the 
robbery,  is  erroneous,  as  the  jury  would  have  the  right  to  convict  one, 
and  acquit  the  other. 

APPEAL  FBOM  GEEENUP   CIRCUIT   COUBT. 
June  12,  1869. 

Opinion  of  the  Coubt  by  Judge  Williams: 

The  appellants  were  indicted  for  robbing  from  the  person  and 
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possession  of  E.  B.  Grahin,  "by  force  and  violence"  averred  as 
follows,  did  "rob,  steal,  take  and  carry  away  thirteen  hundred 
dollars  in  money,  together  with  a  pair  of  saddle  pockets  and 
other  valuables/^ 

The  evidence  established  the  robbery  but  it  showed  that  the 
money  alleged  to  be  taken  was  treasury  notes  of  the  United  States 
known  as  legal  tenders  and  national  bank  currency. 

This  evidence  was  received  without  objection,  the  taking  the 
saddle  pockets  was  also  established,  the  money  being  therein. 

Grahm  was  clerk  and  pay-master  at  two  iron  furnaces  in  Green- 
up county  some  six  or  seven  miles  apart,  he  had  been  to  one  of  the 
furnaces  and  paid  off  the  hands  and  was  riding  over  to  the  other 
to  pay  there  when  he  was  assaulted  and  robbed  on  the  road. 

Larelda  Morris  stated  that  she  lived  some  five  or  six  miles  from 
the  scene  of  the  robbery,  "heard  two  men  pass  her  house  about  10 
or  11  o'clock  in  the  day,  the  same  day  the  robbery  was  committed, 
my  little  girl  about  nine  years  old  was  out  and  saw  the  men  as 
they  passed  by  and  came  in  and  said  right  at  the  time  that  the 
men  was  Sal  Nichols  and  Sant.  Spradlin,  I  had  not  heard  of  the 
robbery  at  the  time." 

The  court  excluded  what  the  little  girl  said  of  which  appellants 
complain. 

This  was  a  material  fact  to  establish  an  alibi  and  only  material 
for  such  purpose. 

The  best  evidence  therefore  of  this  material  fact  would  have 
been  the  statement  of  the  witness,  under  oath,  to  the  jury,  when 
she  could  have  been  cross  examined  and  her  knowledge  of  the  men 
tested. 

There  is  no  reason  assigned  for  not  producing  her. 

If  she  was  incompetent  because  of  her  age  to  attest  the  fact 
under  oath  much  more  so  would  be  her  statement  not  under  oath. 

So  whether  the  court  rejected  it  because  of  her  immature  age 
or  because  it  was  secondary  or  hearsay  instead  of  primary  evidence 
it  was  not  erroneous.  It  is  provided  in  sub.  section  2,  section  670 
Civil  Code  that  "infants  under  ten  years  and  over  that  age,  if 
incapable  of  understanding  the  obligations  of  an  oath  shall  be 
incompetent  to  testify."  The  mother  only  knew  that  two  men 
passed,  the  essential  fact  was  their  identification  as  those  charged 
This  was  attempted  to  be  proved  by  what  the  little  girl  said,  had 
she  been    of    competent    age    her  statement  under  oath  would 
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have  been  the  primary  and  better  evidence.  If  she  could  not 
testify  to  this  fact  under  oath  much  less  could  she  do  so  when 
not  under  oath.  The  court  at  the  instance  of  the  Commonwealth 
instructed  the  jury  that  if  they  '^believed  from  the  evidence  beyond 
a  reasonable  doubt,  that  said  Grahm  was  robbed  by  the  prisoners 
as  aforesaid  of  thirteen  hundred  dollars  in  bank  or  treasury  notes 
and  that  said  paper  or  notes  had  any  value  whatever  they  are 
guilty  under  the  indictment"  to  which  the  prisoners'  counsel 
objected  and  excepted  and  this  it  is  insisted  presents  an  ingenious 
and  reversable  error  in  defendants  behalf.  The  defendants  coun- 
sel asked  the  court  to  instruct  the  jury  that  "under  the  proof  in 
this  case  the  jury  cannot  convict  the  defendants  of  robbing  R. 
B.  Graham  of  money,  which  the  court  refused  but  gave  it  with 
this  addition :  "but  they  may  convict  them  of  robbing  him  of  the 
other  property  named  in  the  indictment  if  they  believe  from  th^ 
evidence  they  did  rob  him  of  that  property," 

The  evidence  of  the  robbing  said  Grahm  of  some  thirteen 
hundred  dollars  of  treasury  notes  and  national  bank  paper  together 
with  a  pair  of  saddle  pockets  and  some  other  small  things  was 
permitted  to  go  to  the  jury  without  objection  or  qualification. 
Had  the  evidence  as  to  the  money  been  objected  to  or  after  it  was 
developed  such  was  the  character  of  the  money  had  there  been 
a  motion  to  take  it  from  the  jury  the  aspect  of  the  case  would  have 
been  different.  But  as  the  allegations  were  robbing  of  "money," 
saddle  pockets  and  "other  valuables"  and  though  technically 
neither  would  admit  of  evidence  for  robbing  of  treasury  notes 
and  bank  paper,  yet  after  the  evidence  has  gone  to  the  jury  with- 
out objections  and  the  guilt  of  the  prisoners  is  made  out  not  only 
in  robbing  the  treasury  notes  and  bank  paper  but  the  "saddle 
pockets"  also  it  would  be  highly  technical  and  frustrate  the 
substantial  ends  of  justice  and  maintenance  of  the  criminal  laws 
to  set  aside  this  finding,  merely  because  the  term  money  does  not 
technically  describe  paper  currency  which  passes  as  money,  and 
is  so  regarded  in  common  parlance  and  for  all  the  substantial 
purposes  of  commerce  and  society,  and  especially  as  the  legal  aver- 
ment of  guilt  of  the  prisoners  was  made  out  on  the  suflScient 
averment  of  taking  the  saddle  pockets  and  as  the  proof  thereon 
is  entirely  sufficient  to  sustain  the  finding. 

In  larceny  the  identification  of  the  property  and  its  value  is 
esential  to  determine  not  only  the  offense  but  the  grade  of  the 
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crime,  but  not  so  in  robbery,  a  general  description  of  the  property 
to  show  that  it  is  personalty  and  to  bar  another  indictment  for 
the  same  offense,  without  value,  being  all  that  is  essential;  the 
gravamen  being  the  forcible  and  unlawful  taking  of  personalty 
from  another  regardless  of  its  value  as  will  be  seen  by  the  pro- 
visions of  our  statute  is  as  follows: 

"Every  person  guilty  of  robbery  and  burglary  shall  be 
confined  in  the  penitentary  not  less  than  three  nor  more 
than  ten  years.''  section  1,  article  5,  chapter  28,  1  stant. 
revised  statutes  381.  At  common  law:  *'li()l)bery  is  the 
felonious  and  forcible  taking  of  the  property  of  another 
from  his  person,  or  in  his  presence,  against  his  will,  by 
violence  or  putting  him  in  fear."  llortons  American 
Criminal  Law  section  1695. 

The  rules  laid  down  for  the  description  of  personal  property, 
in  other  indictments,  generally  apply  to  robbery,  but  this  does  not 
include  value,  as  in  larceny,  for  the  value  of  the  thing  taken  fixes 
whether  it  be  grand  or  petit  larceny,  the  punishment  of  which  is 
very  different,  whilst  there  are  no  degrees  in  robbery. 

And  in  the  form  given  to  our  Criminal  Code  for  an  indictment 
for  robbery  no  value  is  set  out  or  averred  but  only  a  description 
of  the  thing  to  show  that  it  comes  within  the  denunciation  of  the 
statute. 

The  defendants  fourth  instruction  reads: 

"If  from  the  evidence  the  jury  are  uncertain  whether 
James  or  Sandford  Spradling  were  of  the  party  who  com- 
mitted the  alleged  robbery  the  jury  are  bound  to  acquit 
both  of  them,"  which  the  court  rejected  in  this  precise 
form  but 

gave  it  by  substituting  the  conjunction  "and''  for  the  disjunction 
"or,"  but  why  should  both  be  acquitted  if  it  were  uncertain 
as  to  the  presence  of  one  and  certain  as  to  the  presence  of  the 
other  ?  There  is  perceived  no  legal  reason  why  one  might  not  have 
been  convicted  and  the  other  acquitted.  Tlie  given  instruction 
was  quite  as  erroneous  in  defendant  behalf  as  the  rejected  one 
for  the  connection  of  either  by  it  is  made  to  depend  on  the  certain 
presence  of  both,  and  even  with  this  advantage  in  their  favor  the 
jury  found  both  guilty,  thereby  saying  both  were  certainly  present. 
18 
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We  perceive  no  substantial  error  either  in  giving  ot  rejecting  the 
other  instruction.    Wherefore  the  judgment  is  affirmed, 

Phister,  for  appellant. 

Attorney  General,  for  appellee. 


John  Graham  et  ux  v.  Britton  Daniel  et  ux. 

Assault  and  Battery — ^Instructions. 

In  an  action  for  assault  and  battery,  an  instruction,  "if  the  jury 
believe  from  the  evidence  that,  at  the  time  the  blow  wa^  struck  by 
defendant,  she  believed  and  had  reasonable  ground  to  believe  that  it 
was  necessary  to  protect  herself  from  bodily  harm,  she  had  a  right 
to  use  such  force  as  was  necessary  to  protect  herself"  was  held,  erroneous. 

Same — ^Excuse  on  Ground  of  Self  Defense. 

To  excuse  the  defendant  on  the  ground  of  self  defense,  the  matter 
constituting  same,  should  be  stated  in  the  answer,  that  the  plaintiffs 
may  have  notice  of  the  defense  relied  on. 

Evidence,  in  Mitigation  of  Damages. 

'  Evidence  conducing  to  show  immediate  provocation  or  attempted 
violence  on  the  part  of  a  plaintiff,  in  an  action  for  damages  for  assault 
and  battery,  is  competent  as  part  of  the  res  gestae,  and  in  mitigation 
of  damages,  but  not  as  a  dismissal  of  the  suit. 

APPEAL   FROM   MADISON    CIRCUIT    COURT. 
June  16,  1869. 

Opinion  of  the  Court  by  Judge  Hardin: 

The  appellants,  John  E.  Graham  and  Nancy  I.  Graham  his 
wife,  brought  this  action  against  Britton  Daniel  and  his  wife 
for  an  alleged  assault  and  battery  committed  on  Mrs.  Graham  by 
Mrs.  Daniel. 

The  defendants,  in  their  answer,  denied  the  commission  of  the 
trespasses  alleged  in  the  petition,  and  a  trial  of  the  issue  resulted 
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in  a  verdict  and  judgment  for  the  defendants,  and  the  court 
having  refused  to  grant  the  plaintiffs  a  new  trial  they  have 
appealed  to  this  court. 

The  material  facts  disclosed  on  the  trial  are,  that  the  female 
parties;  who  for  some  cause  were  unfriendly,  met  at  the  house 
of  one  of  their  neighbors,  Mrs.  Graham  carrying  a  pistol,  pro- 
fessedly for  the  purpose  of  self  defense,  when  an  altercation 
occurred  between  them,  and  Mrs.  Daniel  struck  !Mrs.  Graham  on 
the  head  with  the  handle  of  an  iron  shovel,  inflicting  a  severe 
wound. 

At  the  instance  of  the  defendants  the  court  gave  the  jury  the 
following  instruction: 

"If  the  jury  believe  from  the  evidence  that  at  the  time 
the  blow  was  struck  by  defendant,  Massie  Daniel,  upon 
Mrs.  Graham,  the  defendant  believed  and  had  reasonable 
ground  to  believe  that  it  was  neecssary  to  protect  herself 
from  bodily  harm  she  had  a  right  to  use  such  force  as  was 
necessary  to  protect  herself  against  such  assault." 

Whether  the  court  erred  in  giving  this  instruction,  which  was 
excepted  to  at  the  time,  is  the  only  question  presented  for  our 
determination. 

Whether  the  evidence  might  have  authorized  the  instruction  or 
not,  if  facts  suflScient^to  justify  or  excuse  the  battery,  on  the 
ground  of  self  defense,  had  been  alleged  in  the  answer,  we  regard 
the  instruction  as  misleading  and  unauthorized  under  the  issue 
in  this  case. 

To  excuse  the  defendants  on  the  ground  of  self-defense,  the 
matter  constituting  such  defense  should  have  been  stated  in  the 
answer,  as  the  plaintiffs  were  entitled  to  be  notified  by  the  answer 
of  the  defense  relied  on.  (Civil  Code,  section  125.  Denton  vs. 
Logan,  S  Met  calf,  43^;  Stater  vs.  Sherman,  recently  decided.). 

The  evidence  conducing  to  show  immediate  provocation  or 
attempted  violence  on  the  part  of  Mrs.  Graham,  was  no  doubt,  com- 
petent as  part  of  the  res  gestae,  and  in  mitigation  of  damages,  but 
it  did  not  entitle  the  defendants  to  a  verdict  in  their  favor  under 
the  issue  tendered  by  their  answer. 

Wherefore  the  judgment  is  reversed  and  the  case  remanded  for 
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a  new  trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Turner,  for  appellants, 

Burnam  &  Caperton,  for  appellees. 


C0MMONWEA1.TH  V.   William   Tanner. 

Criminal  Law — Sufficiency  of  Indictment.    Robbery. 

To  demand  the  money,  goods  chattels,  etc.,  of  another  by  menace 
with  a  felonious  intent  to  rob,  or  to  commit  robbery,  is  sufficient  to  con- 
stitute the  crime  under  the  statute,  without  a  further  description. 

Robbery — ^Indictment 

To  constitute  the  crime  of  robberj',  the  property  taken  must  be  of 
some  value  certain,  that  must  appear  in  the  indictment. 

Same. 

"Money"  or  "currency"  are  judicially  known  to  be  of  value  and  an 
indictment  charging  the  taking  of  same,  is  sufficient. 

APPEAL    FROM    KENTON    CIRCUIT    COURT. 
June  9.  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

Appellee  was  indicted  in  the  Kenton  circuit  court  for  an  assault 
with  intent  to  rob.  After  a  trial  and  verdict  of  guilty  by  the  jury, 
he  moved  the  court  to  arrest  the  judgment  and  dismiss  the  indict- 
ment, both  of  said  motions  were  sustained,  and  the  Commonwealth 
has  appealed. 

The  indictment  was  found  under  section  2,  article  5,  chapter  28, 
1  Revised  Statutes,  381,  which  reads  as  follows: 

*'If  any  person  with  an  offensive  weapon,  or  instrument, 
shall  unlawfully  or  maliciously  assault,  or  shall  by  menace. 
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or  in  or  by,  any  forcible  or  violent  manner  demand  any 
money,  goods,  or  chattels,  bond,  bill,  or  will,  or  other  evi- 
dences of  right  or  anything  of  or  from  any  person  with  a 
felonious  intent  to  rob,  or  to  commit  robbery  upon  such 
person,  he  shall  be  conlined  in  the  penitentiary  not  less 
than  one  or  more  than  two  years." 

The  motions,  as  we  assume  from  the  argimient,  offered  on  behalf 
of  appellee  were  sustained, 

1.  Because  a  precise  description  of  the  personal  property  is 
not  given,  of  which  it  is  alleged  appellee  intended  to  rob  Maloney. 
It  is  charged  in  the  indictment  that  appellee  did  on  a  day  named 
before  the  finding  of  the  same,  unlawfully  and  maliciously  with 
intent  to  commit  a  robbery  on  the  person  of  Gerald  Maloney,  in 
a  forcible  and  violent  manner  demand  of  him  money  and  currency, 
notes,  bonds  and  other  personal  property  of  him,  said  Maloney 
then,  and  there  being  on  his  person,  and  then  and  there  by  menaces, 
and  by  putting  in  fear,  feloniously,  imlawfully  and  maliciously 
intending  to  rob  him  of  his  money,  currency,  notes  and  other  per- 
sonal property  as  aforesaid. 

To  demand  the  money,  goods,  chattels,  etc.,  of  another  by 
menace  with  a  felonious  intent  to  rob,  or  to  commit  robbery,  is 
sufficient  to  constitute  the  crime  imder  the  statute,  without  a 
further  description,  or  designating  the  value  of  the  personal  prop- 
erty which  may  be  the  subject  of  the  robbery,  it  must  be  of  some 
value  certainly  that  must  appear  in  the  indictment,  and  as  it 
is  judicially  known  that  money  and  currency  are  of  value,  although 
the  amount  may  be  small,  still  whatever  is  money  is  of  value,  and 
as  the  indictment  charges  that  appellee  did  feloniously,  unlawfully 
and  maliciously  intend  by  menace,  etc.,  to  rob  said  Maloney  of 
money,  currency,  etc.,  on  his  person,  the  property  was  sufficiently 
described. 

The  description  contained  in  the  indictment  is  precisely  the 
same  as  that  given  in  the  statute  defining  the  offense. 

2.  The  facts  alleged  in  the  indictment  are  sufficient  to  show 
the  intent  to  take  and  carry  away  the  property,  and  therefore  it 
was  unnecessary  to  aver  an  intention  on  the  part  of  appellee  to 
"to  steal,  take  and  carry  it  in  so  many  words  away."  And  of 
necessity  must  have  been  against  the  will  of '  the  owner  of  the 
property.     The  acts  alleged  as  constituting  the  offense,  are  the 
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same  as  'those  named  in  the  statute,  and  are  described  in  its  pre- 
cise language. 

But  we  regard  the  question  involved  in  this  appeal  adjudicated 
in  the  analogous  case  of  Taylor  against  Commonwealth  S 
Bush,  oOS. 

Wherefore  the  judgment  is  reversed,  and  tlie  cause  is  remanded 
with  directions  to  overrule  the  motion  in  arrest  of  judgment  and 
to  overrule  the  motion  to  dismiss  the  indictment. 


R.  S.  Harmon  et  al  r.  John  Ross'  Ad^ir. 

Bills  and  Notes — Payment  to  Administrator  for  Rent — ^Demurrer. 

A  note  was  given  the  administrator  for  rent  of  decedent's  property, 
and  upon  suit  being  brought,  appellants  resist  payment  upon  the  ground 
of  a  possibility  of  having  to  make  payment  to  the  heirs  for  the  same 
debt.    Held  that  a  demurrer  to  this  answer  was  improperly  overruled. 

Same— Payment. 

A  payment  to  a  duly  qualified  administrator  is  a  payment  to  the 
heirs  of  the  estate. 

Same — ^Administrator's  Bond. 

Devisees  seeking  to  recover  payment  of  rent  to  an  administrator 
would  be  required  to  exhaust  their  remedy  against  the  sureties  of  the 
administrator  before  calling  on  the  tenant  for  reimbursement. 

APPEAL    FKOAl    LIVIXGSTOX    CIRCUIT    COURT. 
December  1,  1869. 

Opixiox  of  the  Court  by  Judge  Peters: 

This  action  was  brought  on  a  note  executed  by  ap]}ellants  .t(» 
appellee  as  administrator  of  John  Ross,  deceased,  for  the  rent  of 
a  farm  and  ferry  of  said  decedent  for  the  year  1867. 

Appellants  entered  upon  the  farm  and  had  thfe  imdisturbed  use 
of  it  and  the  ferry  during  the  time  for  which  they  rented  them, 
but  controverted  the  right  of  api>ellee  to  recover  on  the  groimd 
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that  the  decedent  died  intestate,  leaving  two  daughters  and  two 
grand-children  his  heirs,  and  that  the  administrator  had  no  author- 
ity to  rent  out  the  farm  and  ferry,  of  which  fact  they  were 
ignorant  when  they  rented  them,  but  they  do  not  allege  any  facts 
conducing  to  show  that  they  will  be  in  danger  of  having  the  rent 
to  pay  to  the  heirs  after  they  shall  have  paid  it  to  appellee,  and 
fail  by  their  pleadings  to  bring  the  heirs  before  the  court,  and  to 
have  them  interplead,  so  as  to  have  the  question  judicially  settled 
to  whom  the  money  should  be  paid. 

After  a  demurrer  to  the  answer  was  overruled,  the  issues  pre- 
sented were  referred  to  a  jury,  who  returned  a  verdict  in  favor  of 
appellee,  and  a  judgment  was  rendered  in  conformity.  And  appel- 
lant's motion  for  a  new  trial  having  been  overruled,  they  ask  a 
reversal  in  this  court. 

The  instructions  given  to  the  jury  are  inconsistent  and  irrecon- 
cilable with  each  other.  And  it  may  be  said  that  taking  them  as 
the  law  of  the  case,  a  verdict  for  either  party  might  be  against 
the  law  as  thus  expounded.  If,  therefore,  the  judgment  upon  the 
whole  case  as  presented  is  right,  this  court  should  not  reverse  it. 

There  is  no  averment  in  the  answer  that  the  administrator, 
who  sues,  is  insolvent,  and  no  facts  alleged  from  which  it  appears 
that  appellants  will  be  made  responsible  to  the  heirs  after  they 
shall  have  paid  the  money  to  the  administrator.  The  answer  may 
be  true,  and  the  adult  heirs  and  the  guardian  of  those  who  are 
infants  may  have  approved  and  ratified  the  contract  made  with 
the  administrator  for  the  rent. 

Besides,  the  administrator  and  his  sureties  are  required  by  the 
form  of  his  bond,  prescribed  by  the  statute,  to  covenant  among 
other  things,  that  the  administrator  shall  make  a  just  and  true 
account  of  all  his  actings  and  doings,  and  will  well  and  truly 
make  a  proper  distribution  of  any  surplus  money,  effects  and  rents 
which  may  come  to  his  hands,  or  to  any  one  for  him  by  color  of 
his  office,  to  the  persons  entitled  thereto. 

As,  therefore,  these  rents  when  collected  will  have  come  to  the 
hands  of  said  administrator  by  color  of  his  office,  and  he  and  his 
sureties  wnll  be  liable  on  his  administration  bond  (assuming  as 
we  must  do  that  the  county  court  required  him  to  execute  a  bond 
in  the  prescribed  form)  to  the  distributees  for  the  same,  and  hav- 
ing their  remedy  on  the  bond,  they  would  at  least  be  required  to 
exhaust  that  remedy  before  they  could  look  to  appellants,  even  if 
they  would  in  any  event  be  made  responsible. 
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In  this  view  of  the  case  the  answer  presented  no  defense  to  the 
action,  and  the  appellee's  demurrer  should  have  been  sustained 
to  it. 

The  judgment,  therefore,  being  right  on  the  case  as  presented, 
is  affirmed. 


Greer,  for  appellants. 

Craddock  &  Trdbue,  for  appellee. 


Geo.  Allgaier  and  Milton  v.  Jas.  M.  Scott,  Guardian,  et  ax. 

Principal  and  Surety— Release  of  Surety. 

An  agreement  by  the  obligee  in  a  note  for  forbearance,  without  a 
specified  time  of  payment,  of  a  note,  or  payment  of  interest  in  advance, 
win  not  operate  to  release  the  sureties. 

APPEAL    FROM    SCOTT    CIRCUIT    COURT. 
December  21,  1869. 

Opinion  of  the  Court  by  Judge  Hardin: 

In  this  action  the  appellants  were  sued  as  the  co-obligors  of  J. 
T.  Daviess  on  a  promissory  note,  executed  to  the  ap^Dellee  as 
guardian  to  Ella  P.  Offutt,  for  $281.92,  and  in  their  defense  they 
claimed  exoneration  on  the  ground  that  the  plaintiff  had,  after 
the  maturity  of  the  note,  without  their  consent,  stipulated  with 
their  said  co-obligor,  for  whom  they  w^ere  sureties  in  the  debt,  to 
give  indulgence  thereon  for  a  specific  time,  in  consideration  of  the 
pajTiient  of  usurious  interest. 

The  court  rendered  a  judgment  for  the  plaintiff,  and  the  sure- 
ties have  brought  the  case  to  this  court. 

It  appears  that  shortly  after  the  maturity  of  the  note  the  appel- 
lee required  payment  of  Daviess,  who  begged  for  further  indulg- 
ence, and  was  thereupon  told  by  the  appellee  that  he  could  not 
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afford  to  wait  on  him  for  legal  interest,  and  that  if  he  did  wait, 
he  must  have  ten  per  cent,  which  Daviess  offered  to  pay,  and 
asked  indulgence  for  one  year  upon  his  agreement  to  pay  that 
rate  of  interest.  But  although  it  appears  that  suit  was  not  brought 
for  over  one  year,  and  that  interest  was  paid  on  the  note  up  to 
January  1,  1865,  at  some  rate,  not  definitely  proved,  but  exceeding 
six  per  cent.,  it  does  not  appear  that  the  appellee  agreed  to  sus- 
pend his  right  of  action  for  one  year,  or  to  forbear  to  sue  on  the 
note  for  any  specific  time.  Neither  does  it  appear  that  the  inter- 
est, legal  or  usurious,  was  paid  in  advance;  and  as  the  appellee 
did  not  put  himself  under  any  legal  obligation  to  extend  the  time 
of  payment — though  the  hope  of  receiving  interest  at  a  usurious 
rate  may  have  induced  his  delay,  it  seems  to  us,  according  to  the 
case  of  Bohinson,  etc.,  v.  Miller ,  2  Bush,  179,  and  other  decisions 
of  this  court  on  the  same  subject,  that  the  appellants  were  not 
released,  and  it  was  properly  so  adjudged  by  the  circuit  court. 
Wherefore,  the  judgment  is  affirmed. 

Polk,  for  appellants. 

Preivitt,  for  appellees. 


D.  H.  Bogie  v.  Caleb  W.  West  et  al. 

Descent  and  Distribution — Set-off — ^Mutual  Demand. 

A  claim  as  a  set-off,  against  an  estate,  on  a  note  given  the  adminis- 
trator for  purchase  of  lands,  is  not  a  mutual  demand  and  cannot  be 
allowed.     It  can  only  be  used  as  an  equitable  set-off  against  the  estate. 

Same — Attorney's  Fees. 

An  attorney's  fee  against  tho  defendant  should  not  be  allowed.  It 
should  be  as  against  all  the  defendants. 

Same. 

Nor  should  costs  be  deducted  from  the  share  of  the  estate  descending 
to  such  devisee.    It  should  be  taxed  proportionately. 

appeal  from  MADISON    CIRCUIT   COURT. 
December  21,  1869. 


270  Kentucky  Opinions. 


Opinion  of  the  CJourt. 


Opinion  of  the  Court  by  Judge  Habdin: 

Although  it  appears  that  the  appellees,  Caleb  W.  West  and 
William  W.  West,  were  the  administrators  of  their  father,  James 
B.  West,  deceased,  the  note  for  $946.48,  which  is  the  foundation 
of  this  suit,  was  executed  to  them,  as  agents  for  the  heirs  of  said 
decedent,  by  the  appellant,  D.  H.  Bogie  and  J.  H.  West,  in  con- 
sideration of  land  which  descended  from  said  James  B.  West  to 
his  heirs,  part  of  whom  were  the  plaintiffs,  and  the  defendant  J. 
H.  West,  and  the  wife  of  Bogie. 

The  answer  of  Bogie  representing  that  there  were  eight  of  said 
heirs,  claimed  that  he  was  entitled  to  retain  his  wife's  share  of 
the  proceeds  of  the  land,  and  also  pleaded  as  a  set-off  a  claim 
against  J.  B.  West's  estae  for  $262,  and  a  claim  of  $40  against 
one  of  the  plaintiffs,  prayed  that  they  be  compelled  to  bring  the 
other  heirs  before  the  court,  and  to  settle  their  accounts  as  admin- 
istrators. The  answer  was  made  a  cross-petition  against  the 
plaintiffs,  but  not  the  other  heirs.  But  the  latter  seem  to  have 
been  made  parties  by  an  amended  petition,  and  to  have  filed  an 
answer,  but  the  clerk  statiBS  that  the  amended  petition  is  not 
among  the  papers,  hence  not  copied.  Before  the  trial  of  the 
cause,  the  court  on  motion  of  the  plaintiffs  struck  out  so  much  of 
Bogie's  answer  as  plead  as  a  set-off  his  said  claim  of  $262. 

On  final  hearing  the  court  gave  judgment  for  the  plaintiff  for 
said  sum  of  $946.48,  subject  to  the  credits  admitted  by  the  plain- 
tiffs. But  the  judgment  erroneously  directs  that  interest  be  com- 
puted on  the  debt  from  January  1,  1861,  instead  of  January  1, 
1867.  The  time  of  the  maturity  of  the  note.  And  the  judg- 
ment allows  a  retainer  in  favor  of  Bogie  and  wife  for  one-eighth 
part  of  the  debt  '^after  paying  the  costs,"  and  directs  the  patient 
of  a  fee  of  $30  to  the  plaintiffs'  attorney  out  of  the  judgment- 
Bogie  seeks  a  reversal. 

The  claim  against  J.  B.  West's  estate  and  that  sued  on  by  the 
plaintiffs  were  not  mutual  demands,  and  the  appellants  claims 
therefore,  were  not  a  le.c:al  set-off,  and  he  alleged  no  suflicient 
equitable  grounds  to  authorize  the  set-off  in  equity.  There  was 
no  error,  therefore,  in  striking  out  that  part  of  the  answer.  But 
as  the  judgment  must  be  reversed  on  other  grounds,  the  appellant 
should  be  allowed  to  amend  his  answer  on  the  return  of  the 
cause,  if  sufficient  reasons  shall  be  disclosed  for  allowing  his  claim 
to  be  prosecuted  as  an  equitable  set-off. 
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But  the  judgment  is  erroneous,  as  already  shown,  in  the  matter 
of  interest ;  also  in  ordering  the  plaintiffs'  attorneys  fee  to  be  paid 
out  of  the  fund  in  controversy,  so  as  to  devolve  part  of  it  on  the 
defendants,  beyond  the  sum  legally  taxable  in  the  costs.  It  is 
also  deemed  erroneous  in  not  allowing  tlie  appellant  and  his  wife 
to  retain  her  share  of  one-eighth  part  without  deducting  from  it 
the  costs,  which  should  have  been  adjudged  in  the  usual  manner. 

\\Tierefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Burnam,  Turner,  for  appellant. 


A.  P.  Grover  et  al  v,  Mary  Wiggixton  et  al. 

Wills— In  Handwriting  of  Testator. 

Where  nothing  else  appears,  proof  that  a  will  was  wholly  written  by 
the  testator,  is  sufficient  to  admit  it  to  record,  the  legal  presumption  of 

publication  arising  from  this,  and  the  assailing  evidence  must  overcome 
this  pre'^umption. 

Same — Sanity — Evidence  to  Overcome. 

Sanity  is  presumed  by  law,  and  evidence  therefore  must  not  only  be 
sufficient  to  counter-balance  the  evidence  of  sanity,  but  also  to  overcome 
this  legal  presumption. 

Same — ^Evidence  Responsive  to  New  Matter  of  Defendants. 

Where  a  witness  of  the  defendant,  in  his  statements  as  to  a  will, 
sought  to  be  declared  void,  states  new  matter  as  to  a  conversation 
between  him  and  witness  for  plaintiff,  the  plaintiff  would  be  entitled 
to  reintroduce  the  witness,  as  responsive  to  and  explanitory  of  the 
new  matter  of  plaintiff. 

Wills—Attest 

A  will,  written  in  the  handwriting  of  the  testator,  closed  with  "In 
witness  of  all  which  I  have  hereunto  set  my  hand  and  seal  this  12th 
day  o!  April,  1849.— Attest."  Held  that  the  word  "attest"  in  its  rela- 
tive position  to  the  name  of  testator,  does  not  evidence  that  he  intended 
to  acknowledge  it  before  witnesses  previous  to  its  taking  effect. 

Same. 

Thi9  would  not  be  sufficient  to  authorize  the  rejection  of  the  paper 
as  an  unfinished  and  incomplete  will. 
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APPEAL   FROM    OWEN    CIECUIT    COUET. 
December  21,  1869. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  Owen  county  court,  in  the  year  1863,  having  estahlished 
a  paper  propounded  as  the  last  will  and  testament  of  Edward  G. 
Vallandingham,  deceased,  by  the  appellee  and  legatee  Mary  D. 
Wigginton  and  her  husband,  it  was,  in  the  year  1867,  taken  to 
the  circuit  court  by  a  writ  of  error,  at  appellants  instance,  where, 
upon  issue  and  evidence,  the  jury  found  it  to  be  the  true  last  will 
and  testament  of  the  testator,  and  the  court  having  so  adjudged, 
appellant  seeks  a  reversal  in  this  court. 

This  holographic  will  was  found  some  six  months  after  testator's 
death,  in  the  year  1865,  and  near  seventeen  years  after  it  bears 
date,  and  some  thirteen  years  after  he  had  been  declared  a  lunatic 
in  1852;  wherein  the  jury  then  found  his  lunacy  to  be  of  two 
years  previous  duration. 

It  is  assailed  on  several  grounds. 

First,  because  not  sufficiently  proved  to  be  in  testator's  hand- 
writing. But  Grover,  one  of  the  appellants,  states  that  he  was 
well  acquainted  with  the  testator,  knew  his  hand-writing,  and 
believed  the  paper  to  be  in  it,  and  it  is  evident  from  the  relation- 
ship, intimacy  and  business  relations  that  he  was  well  acquainted 
with  the  testator's  writing;  besides,  this  paper  had  been  estab- 
lished in  the  county  court  mainly  on  his  evidence,  which  if  he 
did  not  then  feel  to  be  against  his  interest  he  evidently  did  feel 
on  the  trial  in  the  circuit  court.  Grover 's  evidence  is  corroborated 
by  the  evidence  of  other  persons  and  circumstances. 

That  it  was  written  about  the  time  it  bears  date  is  also  evidenced 
by  its  being  in  blue  ink  and  an  account  of  Grover  against  the 
testator  in  this  cause  shows  he  had  recently  bought  a  bottle  of  blue 
ink  from  Grover. 

By  the  legacy  of  his  gray  mare  to  his  slave  boy  **Cidney"  at 
his  death,  having  just  previously  bequeathed  the  said  boy  to  his 
sister,  Mrs.  Wigginton,  after  his  mother's  death  and  his  ovm. 
which  he  would  not  have  done  when  slavery  was  so  thoroughly 
demoralized  by  the  late  war,  and  so  nearly  extinguished  by  the 
pending  constitutional  amendment  at  the  time  of  his  death. 
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By  a  bequest  of  a  bed  and  furniture  to  Amira  Wigginton  "that 
sets  in  the  new  room." 

All  these  facts  and  internal  evidences  corroborate  and  strengthen 
the  presumption  of  law  that  the  instrument  bears  the  real  date 
of  its  execution.  Had  the  will  been  written  near  the  close  of  his 
life  it  is  not  likely  that  any  of  his  rooms  would  then  have  been 
described  as  the  new  one,  nor  would  a  becjuest  have  been  made  to 
his  slave  "Cidney,"  and  the  request  that  some  of  his  named  slaves 
were  to  remain  on  his  farm  until  his  mother's  death,  should  she 
outlive  him,  also  evidences  that  it  was  written  before  her  death. 

It  must  then  be  regarded  as  written  by  him,  and  at  the  time 
it  bears  date. 

But  it  is  said  that  it  attests  its  own  incompleteness,  because  the 
attesting  clause  is  as  follows : 

"In  witness  of  all  which  I  have  hereunto  set  my  hand 
and  seal  this  12  day  of  April,  1849. 
"Attest:  Edward  G.  Vallandingham." 

The  word  attest  in  its  relative  position  to  his  name  certainly 
does  not  evidence  that  he  intended  to  acknowledge  it  before  wit- 
nesses previous  to  its  taking  effect,  or  be  considered  as  pul)lished, 
rather  than  attesting  the  fact  of  his  signature  to  the  whole  instru- 
ment, as  witnessing  the  desired  disposition  of  his  estate.  The 
inference  to  be  dra^^Ti  from  the  meaning  of  this  word  in  it^  exact 
relation  to  his  name  would  be  wholly  insufficient  to  authorize  the 
rejection  of  the  paper  as  an  unfinished  and  incompliete  wall. 

As  the  paper  is  established  to  be  in  his  handwriting  and  done 
at  the  time  it  bears  date  the  failure  to  find  it  for  six  months  after 
his  death  is  no  sufficient  cause  for  its  rejection,  especially  as  he 
had  been  a  declared  lunatic  for  thirteen  years,  and  may,  in  some 
freak,  have  placed  it  where  a  sane  person  w^ould  not  expect  to  find 
a  will,  and  that,  too,  in  the  entire  absence  of  any  knowledge  by 
any  of  the  kindred  or  legatees  that  one  had  been  executed. 

But  even  if  an  unfavorable, inference  might  be  drawn  from  this, 
it  is  greatly  weakened  from  the  fact  that  Mrs.  Wigginton  desired 
to  explain  how  it  was  found  in  giving  her  evidence,  and  from 
which  she  was  debarred. 

Grover  being  called  on  to  establish  the  handwriting  of  the 
testator,  by  appellees,  went  on  to  state  new  matter  about  his 
calling  for  papers  from  Mrs.  Wigginton  after  he  administered. 
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and  that  she  and  her  husband  then  gave  him  some  old  accounts, 
receipts,  etc.,  and  said  they  were  all  that  were  known  to  them; 
he  also  stated  the  circumstance  of  the  presentation  of  the  will  to 
him,  his  intention  to  contest  it  because  of  the  incapacity  of  the 
testator,  and  their  compromise,  and  his  agreement  that  the  will 
should  be  established,  and  his  proving  in  the  county  court  that 
it  was  in  the  testator's  handwriting. 

The  statement  of  Mrs.  Wigginton  as  to  how  and  when  and 
under  what  circumstances  she  foimd  the  will  would  only  have  been 
responsive  to  the  new  matter  thus  stated  by  Grover,  and  would 
have  explained  and  perhaps  repelled  the  unfavorable  inference 
to  be  drawn  from  his  statements  of  its  non-production  when  he 
called  on  them  for  papers.  So  it  was  improper  to  refuse  her  this 
response  to  Grover's  new  matter. 

But  even -if  this  were  not  so^  we  are  not  prepared  to  say  that 
section  673,  Civil  Code,  does  not  secure  perfect  equality  of  rights, 
and  if  a  party  being  called  on  to  answer  specific  questions  shall  go 
beyond  and  introduce  new  matter,  that  this  does  not  give  the  party 
calling  on  him,  in  response  to  his  new  matter,  ecpially  the  right 
to  introduce  other  new  matter.  There  is  much  reason  to  give 
parties  equality  of  rights  as  to  new  matter  not  responsive  to  the 
interrogatives,  and  thereby  confine  a  party  so  called  on  to  a  strict 
line  of  response  under  the  penalty  of  equal  privilege  to  the  other 
party  if  he  should  open  the  door  to  a  response  from  his  adversary. 

But  we  need  not  now  decide  this.  Our  Statute  of  Wills,  2 
stont.  Revised  Statutes,  458,  chapter  106,  section  5,  provides  that 

"no  will  shall  be  valid  imless  it  is  in  writing,  with  the 
name  of  the  testator  subscribed  thereto  by  himself,  or  some 
other  person  in  his  presence  and  by  his  direction;  and 
moreover,  if  not  wholly  written  by  the  testator,  the  sub- 
scription shall  be  made  or  the  will  acknowledged  by  him 
in  the  presence  of  at  least  two  credible  witnesse's,  who 
shall  subscribe  the  will  with  their  names  in  the  presence 
of  the  testator.'' 

This  statute  requires  proof  by  witnesses  of  publication  only 
when  the  will  is  not  written  by  the  testator,  but  when  it  is  so 
written  and  this  fact  established  by  proving  it  is  in  his  hand- 
writing, no  further  proof  as  to  its  publication  is  necessary.     If 
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it  be  wholly  written  by  the  testator,  it  is  good,  as  was  decided  by 
this  court  in  Hannah  vs.  Peak's  Administrator,  2  Mon.,  135. 
Nothing  else  appearing,  proof  that  the  will  was  wholly  written 
by  the  testator  is  sufficient  to  admit  it  to  record,  because  the  legal 
presumption  of  publication  arises  from  this,  the  assailing  evidence 
must  overcome  this  presumption,  which  it  does  not  in  this  case. 

But  little  need  be  said  as  to  the  testator's  insanity  in  1849,  for 
to  say  the  most  of  this,  the  evidence  is  but  conflicting,  with  per- 
haps a  preponderance  in  favor  of  his  then  sane  condition. 

The  jury  on  the  inquest  of  lunacy  did  not  extend  his  insanity 
back  that  far,  the  jury  in  this  case  has  not  done  so,  nor  can  we 
under  all  the  evidence  in  this  case,  and  if  we  could,  still  it  would 
not  defeat  this  will  as  its  provisions,  at  that  date,  manifest  an 
intelligent,  considerate  and  sane  disposition  of  his  estate  to  such 
a  degree  as  to  elicit  from  some  of  appellants'  counsel  the  follow- 
ing eulogiimi  upon  the  instrument :  ''A  will  showing  mental  pow- 
ers of  the  highest  character."  As  the  testator  wrote  the  will  and 
at  the  time  it  bears  date,  even  if  his  subsequent  insanity  was  then 
incipient,  the  will  evidences  in  itself  a  writing  when  the  mind 
that  dictated  it  was  sane,  whether  in  a  lucid  interval,  or  never 
having  been  insane. 

Sanity  is  presumed  by  law  as  was  decided  by  this  court  in 
Weir's  Will,  9  Dana,  J^Jf,  Hawkins  vs.  Graves,  13  B.  Mon.  The 
evidence,  therefore  must  not  only  be  sufficient  to  counterbalance 
the  evidence  of  sanity,  but  also  to  overcome  this  legal  presumption. 

Judgment  affirmed. 

Scott,  for  appellants. 
Craddock,  for  appellees. 
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C.  L.  MoREiiEAD  V.  George  R.  McLean. 

Vendor  and  Purchaser — ^Visible  Change  of  Possession  of  Property. 

A  sale  of  personal  property,  though  the  vendor  and  vendee  lived 
together,  where  accompanied  by  a  visible  change  of  possession,  and 
actual  use  by  the  vendee  in  hi^  individual  capacity  will  be  upheld. 

APPEAL  FROM  MUHLENBURG  CIRCUIT  COURT. 
April  16,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

There  is  no  sufficient  ground  for  imputing  actual  fraud  in  the 
sale  of  the  machine ;  nor  do  the  facts  require  the  deduction  of  con- 
structive fraud.  The  possession  accompanied  the  sale;  and, 
throUgh,  as  vendor  and  vendee  lived  together,  the  ostensible  pos- 
session may  not  have  been  certainly  changed,  yet  the  notoriety  of 
the  sale  and  of  the  use  of  the  machine  by  the  vendee  as  his  own 
exclusive  property  were,  in  principle  and  policy,  equivalent  to  a 
visible  change  of  the  possession  from  the  date  of  the  sale  to  the 
levy  of  the  execution  on  the  machine  as  the  property  of  the  vendor, 
and  the  jury  had  a  right  so  to  decide. 

All  the  instructions  asked  by  the  appellant  were  given  and  were 
as  full  and  as  favorable  to  him  as  he  could  expect. 

The  evidence,  altogether  proj>erly  considered,  authorized  the 
verdict  for  $100. 

^\^lerefore,  the  judgment  is  affirmed, 

James,  for  appellant. 
Dawson,  for  appellee. 
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M.  P.  MooBE  V.  Lewis  Mooee's  Adme.  et  al. 

Laches— Non-assertion  of  Mortgage. 

A  holder  of  a  mortgage,  who  for  10  or  12  years  is  cognizant  of  a  suit 
in  relation  to  the  property  mortgaged,  and  does  not  appear  and  present 
his  claim  for  adjudication,  is  held  guilty  of  laches. 

Descent  and  Distribution--SaIe  of  Interest  to  Pay  Debts  of  Devisee. 

Where  a  devisee,  who  desires  hi^  debts  paid,  part  of  which  is  due  the 
administrator,  it  should  be  done  as  far  as  practicable  out  of  the  per- 
sonal assets  descending  to  him,  out  of  the  estate,  and  not  by  an  allow- 
ance for  same  of  a  set-off  against  the  estate. 

APPEAL  FBOM  ESTIL-L   CIRCUIT   COUET. 
April  26,  1869. 

Opinion  of  the  Ooubt  by  Judge  Williams: 

By  the  amended  report  of  the  commisisoner,  filed  June  20, 
1860,  it  appears  that  the  interest  of  M.  P.  Moore  in  his  deceased 
father's  estate  was  sold  subject  to  the  debts  due  from  him  to  E.  L. 
Cockrell  in  his  own  right  and  as  administrator  of  Lewis  Moore, 
deceased.  By  the  former  report  it  appeared  that  Andrew  Shep- 
herd purchased  the  interest  in  the  personal  estate  at  sixty  cents, 
that  H.  Moore  purchased  his  interest  in  the  negro  slave  at  $50, 
and  Cockrell  purchased  his  interest  in  the  land  at  $485 ;  amount- 
ing to  the  gross  sum  of  $535.60,  which  paid  all  the  debts  of 
Cockrell  against  M.  P.  Moore  in  his  own  right  and  as  adminis- 
trator save  the  one  for  $150  and  entitled  it  to  a  credit  of  $46.84. 
Two  former  judgments  having  been  reversed  by  tnis  court,  it  is 
now  here  for  the  third  time. 

As  the  mortgage  by  M.  P.  Moore  to  Stockton  and  Curtis  was 
made  in  the  year  1854,  and  they  have  been  apprised  of  this  pro- 
tracted litigation,  beginning  in  March,  1854,  and  have  not  pre- 
sented their  claims  under  the  mortgage  and  neither  party  has 
seen  proper  to  bring  them  before  the  court,  it  must  be  presumed 
they  have  either  been  satisfied  or  abandoned  their  mortgage,  at 
19 
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least  the  judgment  could  not  be  reversed  because  this  mortgage 
claim  was  not  adjudicated. 

There  are  two  errors,  however,  to  be  corrected,  which,  when 
made,  it  is  fondly  hoped  will  end  this  protracted,  vexatious  and 
unprofitable  litigation.  As  Cockrell  was  the  administrator  of 
Lewis  Moore,  deceased,  and  had  in  his  hands  the  interest  of  M.  P. 
Moore  in  the  personal  assets  and  slave  and  as  at  his  instance  and 
to  pay  his  debts  this  interest  was  sold  subject  thereto,  the  amount 
not  paid  on  his  debts  should  have  been  made  so  far  as  practicable 
out  of  the  personal  assets  and  the  slave,  and  not  allowed  as  a 
deduction  on  M.  P.  Moore's  claim  for  improving  the  land  for 
which  his  father  had  given  him  a  parol  lease  for  twenty  years, 
until  these  interests  had  been  found  insufficient. 

The  attorney,  under  the  act  of  January  26,  1866,  Myers  Sup- 
plement, 685,  had  a  lien  upon  this  chose  in  action  of  M.  P. 
Moore  against  the  estate  of  his  deceased  father  which  could  not 
be  defeated  by  any  debt  personally  due  Cockrell,  as  he  neither 
had  a  mortgage  nor  attachment  lien  thereon,  and  its  postponement 
to  the  remainder  of  his  claim  not  satisfied  by  the  commissioner's 
sale  was  also  erroneous. 

For  these  two  errors  alone  the  judgment  is  reversed,  with 
directions  to  the  court  to  correct  them  according  to  the  principles 
herein  indicated. 


Turner,  for  appellant. 
Burnam,  for  appellee. 


James  G.  Jones  et  al  v.  Lucinda  Williams  et  al. 

Vendor    and    Purchaser — ^Non-performance    of    Contract — Not    Available    to 
Heirs. 

While  a  parol  vendor  may  avail  himself  of  the  statute  of  frauds  to 
avoid   a   specific   performance,   the   heirs   of   a   husband   of   the   vendee, 
-    cannot  invoke  same  to  the  exclusion  of  the  rights  of  said  vendee. 

APPEAL   FKOM   JEFFERSON    CIRCUIT   COURT^   CHANCERY  DIVISION. 

April  20,  1869. 
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Opinion  of  the  Court. 
Opinion  of  the  Court  by  Judge  Hardin: 

This  appeal  is  prosecuted  by  the  heirs  and  devisees  of  Daniel 
M.  Jones,  deceased,  to  reverse  a  judgment  of  the  Louisville  chan- 
cery court,  sustaining  the  claim  of  the  appellee  Lucinda  Wililams, 
late  the  wife  of  Jones,  to  a  lot  of  ground  on  Bank  street  in  the 
city  of  Louisville,  purchased  before  said  Jones'  death  of  the 
Louisville  &  Portland  Railway  Company,  and  ordering  a  con- 
veyance of  the  lot  to  her. 

The  appellees  alleged  in  their  petition  that  Mrs.  Williams  and 
her  late  husband  Jones  were  married  in  1854,  and  said  Jones 
died  in  1863.  That  in  1857  said  Lucinda  purchased  and  paid 
for  with  her  own  money,  a  house  and  lot  on  Green  street  in  the 
city  of  Louisville,  at  the  price  of  $2,505.  They  exhibited  their 
vendor's  deed  for  that  property  by  which  it  was  conveyed  to  said 
Lucinda  for  life,  remainder  to  said  Jones  if  he  survived  her,  and 
if  not  "to  be  disposed  of  by  his  will."  The  plaintiifs  further 
alleged  that  said  Jones  and  wife,  in  1863,  sold  and  conveyed  said 
property  for  $3,000,  which  they  applied  to  the  payment  of  the 
price  of  the  lot  on  Bank  street,  and  in  improving  it;  and  that 
although  no  deed  was  made  to  said  Lucinda  by  said  railroad  com- 
pany, the  lot  was  by  the  terms  of  the  purchase  the  property  of 
said  Lucinda  and  to  be  conveyed  before  his  death. 

It  was  admitted  by  the  railroad  company  that  the  purchase  of 
the  lot  was  made  and  the  price  paid  in  the  life  time  of  Jones  and 
that  he  had  directed  that  the  title  be  conveyed  to  his  wife. 

But  her  right  to  such  conveyance  was  controverted  by  the 
heirs  and  devisees  of  said  Jones,  who  denied  thai  whether  the 
property  on  Green  street  or  that  in  controversy  was  purchased 
with  means  belonging  to  said  Lucinda,  or  that  any  enforcible 
contract  existed,  by  which  the  railroad  company  was  bound  or 
authorized  to  convey  said  lot  to  said  Lucinda  Williams  or  to  any 
other  person  except  themselves  as  the  heirs  of  Daniel  M.  Jones. 

It  does  not  satisfactorily  appear  that  the  transaction  between 
Jones  and  wife  and  the  railroad  was  evidenced  by  any  writing. 
But  it  seems  to  have  been  contemplated  and  understood,  that  the 
railroad  company,  who  had  purchased  the  lot  at  a  decretal  sale, 
and  had  not  received  a  deed  would  either  have  the  deed  directly 
made  to  said  Lucinda,  or  make  a  deed  to  her  on  receiving  the 
title. 


280  Kentucky  Opinions. 


Opinion  of  the  Court. 


It  appears  also  from  the  time  D.  M.  Jones  and  wife  pur- 
chased the  Green  street  property  he  admitted  an  obligation  to 
make  provision  for  her  in  consideration  of  his  having  had  the  use 
of  her  land  and  slaves,  and  distributed  the  greater  part  of  his 
own  estate  among  his  children.  And  although  it  does  not  dis- 
tinctly appear  how  much  of  the  price  of  the  property  was  actually 
derived  from  her  estate,  and  there  is  evidence  conducing  to  prove 
that  part  of  the  price  of  the  Green  street  property  was  acquired 
by  Jones  in  his  business  as  a  livery  stable  keeper,  and  that  a 
balance  of  a  note  given  by  him  for  the  last  paynicnt  of  the  price 
of  the  lot  on  Bank  street  remained  unpaid  at  his  death,  and  was 
paid  by  said  Lucinda  as  his  administratrix,  yet  he  seems  to  have 
regarded  the  $3,000  received  from  the  Green  street  property  as 
his  wife's  money,  and  allowed  her  to  control  it  in  her  own  hands 
and  those  of  another  as  her  separate  means,  and  he  seems  after- 
wards to  have  recognized  her  right  to  the  Bank  street  property, 
as  having  been  purchased  by  the  use  of  her  means  and  to  have 
intended  and  expected  that  the  title  would  be  conveyed  to  her. 

From  our  views  of  the  facts  already  expressed,  the  conclusion 
results,  that  the  appellee  Lucinda  Williams  was  entitled  to  the 
Bank  street  property  according  to  the  contract  between  her  hus- 
band and  the  railroad  company,  and  the  court  properly  adjudged 
its  conveyance  to  her,  unless  the  non-reduction  of  the  agreement 
to  writing,  was  available  to  the  heirs  of  Jones,  as  a  ground  for 
resisting  the  relief  sought  by  the  plaintiffs. 

If  the  railroad  company,  the  party  whom  the  plaintiffs  sought 
to  charge  with  the  verbal  contract,  had  availed  itself  of  the 
Statute  of  Frauds  to  avoid  a  specific  execution  of  the  contract  it 
was  no  doubt  in  the  power  of  the  company  to  defeat  the  action 
for  a  conveyance,  but  that  company  having  set  up  no  such  defense, 
but  on  the  contrary  offered  to  execute  the  contract,  the  objection 
was  not  an  available  one  to  the  heirs  of  Jones  who  do  not  appear 
to  have  been  equitably  entitled  to  either  the  property  or  the  money 
paid  for  it  if  the  contract  had  not  been  enforced. 

TNTierefore,  the  judgment  is  affirmed. 

Farleigh,  for  appellant. 
Mix,  Demhitz,  for  appellee.  - 
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Mary  Mooney  v.  John  Morgan. 

Ezecnton  and  Administrators — ^Equitable  Lien. 

A  son,  while  executor  of  his  fathers  estate,  surrendered  a  title  bond 
of  the  father  for  a  large  tract  of  land,  upon  which  was  due  $450.00 
and  executed  his  own  note  therefpr.  Upon  default  of  payment,  the  land 
was  sold,  and  bought  by  a  third  party.  Held,  that  this  would  not 
preclude  an  heir  of  the  deceased  from  tendering  her  pro  rata  of  the 
unpaid  lien  of  $450  and  having  a  deed  made  for  her  distributable  portion 
of  the  land. 

Same— Trust. 

The  son  acquired  by  his  act,  an  equitable  lien  on  the  land  for  his 
assumed  obligation,  and  held  the  title  for  the  benefit  and  use  of  the 
heirs,  and  this  trust  would  descend  to  any  purchaser  under  him. 

APPEAL  FROM  UNION    CIRCUIT   COURT. 
December  1,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Mr.  M.  Lynn,  appellant's  fathet,  having  purchased  a  tract  of 
land  of  some  1,333  acres  at  $600,  for  which  he  held  a  title  bond, 
and  having  paid  only  $150  died  intestate,  when  his  son  John 
administered  upon  his  estate  and  by  subsequent  arrangement  with 
the  vendor's  agent  he  surrendered  his  father's  title  bind,  executed 
his  own  note  for  the  remainder  of  the  purchase  money  due  and 
took  a  deed  to  himself  containing  a  lien  for  the  unpaid  purchase 
price. 

This  note  was  assigned  to  McCreery,  who  obtained  judgment 
and  execution  against  John  Lynn  and  had  his  property  levied 
on,  when  John  filed  a  bill  in  equity  enjoining  the  sale  or  further 
proceeding,  alleging  that  there  was  a  defect  in  the  title,  that  the 
land  had  been  stricken  off  to  the  State  for  taxes  in  arrear  to  the 
amount  of  $130.  In  this  bill  it  sets  out  that  since  he  received 
liie  deed  he  had  bound  himself  to  convey  to  his  brothers  and 
sister,  his  co-heirs  of  his  deceased  father,  their  proportion  of  said 
tract,  which  in  equity  they  would  be  entitled  to.  McCreery 
answered  this  bill,  and  it  was  litigated  for  some  years  when  he 
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died,  and  Wingate  was  appointed  his  administrator;  after  which 
John  Lynn,  the  complainant,  died,  when  the  suit  was  abated,  but 
afterwards  was  revived  and  consolidated  with  a  suit  which  Keese 
had  brought  against  John  Lynn's  heirs. 

After  John  Lynn's  death  McCreery's  administrator  recovered 
judgment  against  his  heirs  and  had  the  land  levied  on  and  sold 
by  execution,  and  John  Morgan  became  the  purchaser  thereunder ; 
after  which  Mary  Mooney,  the  appellant,  offered  her  petition 
setting  out  the  history  of  these  transactions,  also  that  a  coimty 
court  division  of  the  land  had  been  made  in  John  Lynn's  life- 
time, and  175  acres  partitioned  to  her,  she  made  John  Morgan  a 
defendant  thereto,  and  by  leave  of  court,  it  was  filed  as  her 
answer,  to  said  consolidated  suits,  she  first  having  been  made  a 
party  thereto,  and  Morgan  was  made  a  party  to  it.  She  offers 
to  pay  her  part  of  her  deceased  father's  indebtedness  for  the  land 
and  seeks  o  recover  it  and  the  legal  title  from  John  Morgan,  who 
resists  her  claim  on  several  grounds.  The  circuit  court  dismissed 
her  bill,  and  of  this,  as  we  think,  she  justly  compalins. 

These  records  which  through  John  Morgan,  under  the  execu- 
tion sale,  claims  title  was  a  full  legal  notification  to  him  of  the 
character  of  John  Lynn's  title.  He  only  purchased  said  title  and 
must  take  it  subject  to  all  the  charges  and  equities  in  the  hands 
of  the  execution  debtor.  In  a  contest  between  John  Lynn  and  his 
sister  Mary  Mooney  he  could  not  be  heard  to  say  he  had  paid 
the  debt  due  from  his  father  for  said  land  and  was  therefore 
entitled  to  it.  He  had  no  legal  or  equitable  right  to  make  the 
land  his  own  by  surrendering  his  father's  title  bond  and  taking 
the  deed  to  himself,  esix^cially  when  he  was  acting  as  adminis- 
trator of  his  father's  estate.  He  acquired  by  reason  thereof  an 
equitable  lien  on  the  land  and  held  the  legal  title  for  the  use  of 
the  heirs,  and  this  relation  would  continue  until  by  proper  legal 
proceedings  he  should  enforce  his  lien  or  by  express  contract  the 
heirs  should  severally  release  their  equitable  title. 

A  very  public  effort  is  made  to  prove  an  estoppel  on  the  part 
of  Mrs.  Mooney,  by  proving  that  John  Morgan  desired  her  to  join* 
him  in  the  purchase  of  the  land  when  it  was  sold  as  the  property 
of  her  brother  John's  heirs,  which  she  declined,  saying  she 
regarded  it  as  already  paid  for.  Had  she  joined  him  in  this 
purchase  then  perhaps  she  would  have  been  estopped  from  setting 
up  any  adverse  title,  but  as  she  declined  to  do  so  and  neither 
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sought  that  he  should  do  so  nor  expressly  waived  any  claim  which 
she  had,  but  rather  indicated  the  contrary.  She  is  by  no  means 
estopped.  But  she  is  entitled  to  recover  the  175  acres  allotted  to 
to  her,  unless  it  should  be  made  to  appear  that  it  would  now  be 
unjust  to  assign  to  her  this  identical  land,  on  the  payment,  how- 
ever, of  her  pro  rata  part  of  her  father's  indebtedness  for  said 
land. 

Should  it  do  injustice  to  Morgan  because  he  has  improved  the 
land  to  adjudge  her  the  175  acres  allotted  by  the  county  court 
division  to  her,  then  she  will  be  allotted  a  pro  rata  part  of  the 
land  estimating  it  as  in  the  situation  her  father  left  it,  and 
estimating  value,  quality  and  quantity.  If  Morgan,  however,  has 
not  placed  on  the  175  acres  so  allotted  to  her  lasting  and  valuable 
improvements,  said  allotment  should  be  upheld  and  confirmed  to 
her  and  he  directed  to  relinquish  the  legal  title  to  her,  it  being 
charged,  however,  with  her  part  of  her  father's  indebtedness  which 
should  be  ascertained  by  a  reference  to  a  commissioner.  Where- 
fore, the  judgment  is  reversed  for  further  proceedings  as  herein 
directed. 

Huston  for  appellant, 

Hughes  &  Lochett,  for  appellee. 


Levi  Dix  and  Wife  et  al,^  v.  David*  Clapham  et  ai* 

Guardian  and  Ward — ^Judgment  Against  MirnoTs. 

The  mere  appointment  of  a  guardian  ad  litem  for  infants,  to  take 
care  of  their  interests,  is  not  sufficient.  Before  a  judgment  could  be 
rendered  affecting  the  infants'  interest,  it  must  appear  that  the  appoint- 
ment had  been  accepted,  and  a  necessary  answer  tendered  for  them. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 
October  5,  1869. 
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Opinion  of  the  Couet  by  Judge  Hakdin: 

This  was  a  suit  in  equity  for  a  sale  of  real  estate  in  the  Buena 
Vista  addition  to  the  city  of  Newport,  comprising  lot  No.  319 
and  part  of  lot  No.  318,  under  the  provisions  of  section  543  of 
the  Civil  Code. 

And  the  55th  section  of  the  Code  declares  that  "No  judgment 
can  be  rendered  against  an  infant  until  after  a  defense  by  a 
guardian.'' 

The  appellants,  Theodore,  William  and  Georgiana  Clapham, 
were  proceeded  against  as  infants,  and  although  Benjamin  Bull 
was  appointed  to  act  as  their  guardian  ad  lUem^  and  also  to  take 
care  of  their  interests  as  required  by  said  section  of  the  Code, 
he  filed  no  answer  for  the  infants  as  their  guardian  (id  litem,  nor 
does  it  appear  whether  he  accepted  the  appointment,  or  acted  in 
behalf  of  the  infants  in  any  capacity. 

It  is  argued  for  the  appellees  that  the  mere  appointment  of  a 
suitable  person  to  take  care  of  the  interests  of  the  infants,  dis- 
pensed with  the  services  of  a  guardian  ad  litem.  But  we  are  of  a 
diflferent  opinion.     Section  131  of  the  Civil  Code  provides  that: 

"It  shall  be  the  duty  of  the  guardian  of  an  infant  or 
committee  of  a  person  of  unsound  mind,  or  attorney 
appqinted  for  a  prisoner,  to  file  an  answer  denying  the 
material  allegations  of  the  petition,  prejudicial  to  such 
defendant" 

In  our  opinion  it  should  not  only  appear  that  the  guardian 
had  filed  the  requisite  answer  but  that  the  appointment  to  "take 
care  of  the  infants'  interest"  had  been  accepted  before  the  judg- 
ment of  sale  was  rendered. 

Wherefore,  the  judgment  is  reversed  and  the  case  remanded  for 
further  proceedings  not  inconsitsent  with  this  opinion. 

Menzies  &  Furber,  for  appellants, 

Hawkins,  for  appellees. 
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Cannon  &  Byebs  v.  Maegarett  Mobeis. 

Fraiidiil«nt  Conyeyance— Tranaf  er  of  Property. 

A  transfer  of  property,  by  a  debtor  to  a  stranger,  for  an  ostensible 
consideration,  not  supported  by  competent  evidence  of  faimese,  and  free 
from  fraud,  will  not  be  upheld. 

APPEAL  FEOM  DAVIESS  OIECUIT   COUET. 
October  11,  1869. 

Opinion  of  the  Couet  by  .  Jitdgb  Williams  : 

As  decided  by  this  court  in  Whitaker  vs.  Barrett^  S  Bush,  J^IS, 
the  recitals  of  a  deed,  when  assailed  by  creditors  as  fraudulent; 
are  not  evidence  as  to  persons  not  parties  to  it 

The  other  evidence  in  the  case  implies  rather  than  repels  the 
imputation  of  fraud. 

The  fact  that  a  stranger  appeared  and  bought  a  stock  of  goods, 
in  gross,  without  invoice,  and  transferred  them  to  the  wife  of  a 
debtor  who  had  failed  in  business,  pretending  to  have  paid  $2,800 
in  cash,  and  this  upon  the  sole  consideration  of  love  and  affection, 
and  then  disappeared  and  not  afterwards  heard  of  or  known  at 
the  place  of  business,  is  wholly  insufficient  to  establish  relation- 
ship, though  it  was  said  he  was  her  uncle,  or  to  repel  the  supposi- 
tion that  the  goods  were  bought  by  the  friends  of  the  husband. 

Certainly  the  fact  of  relationship,  the  situation  of  the  donor 
and  the  probable  ability  and  desire  of  an  uncle  to  bestow  such  an 
uncommon  gift  upon  a  niece  whom  he  had  never  before  or  since 
visited,  or  so  far  as  this  record  shows  even  corresponded  with, 
should  be  made  out  by  some  other  evidence  than  the  mere  hearing 
he  was  the  donor  uncle  by  a  single  witness,  else  some  reason 
assigned  for  this  absence  of  evidence,  generally  so  easily  obtained 
as  to  real  transactions. 

The  judgment  is  therefore  reversed,  with  directions  to  dismiss 
appellee's  petition  absolutely,  and  to  dissolve  the  injunction 
granted  thereon. 

Harlan,  Weir,  for  appellants. 
Sweeney  &  Stewart,  for  appellees. 
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Georgia  K.  Davis  v.  John  Kalston. 

Pleading— Filing  Amended  Petition  before  Judgment. 

The  plaintiff  is  entitled  to  file  an  amended  petition,  to  conform  to  the 
proof,  at  any  time  before  judgment,  if  it  does  not  substantially  change 
the  issue. 

Same--SUnder. 

It  is  sufficient  in  an  action  for  slander,  that  the  petition  charges,  the 
defendant  imputed  to  her  a  want  of  chastity. 

appeal  from  HARRISON  CIRCUIT  COURTi 
October  5,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  appellant,  a  single  woman,  brought  this  action  of  slander 
against  the  defendant  for  speaking  words  imputing  to  her  a  want 
of  chastity;  a  demurrer  was  sustained  to  the  original  petition 
because  after  setting  out  the  words  alleged  to  have  been  spoken 
there  was  added  ^'or  words  to  that  -effect." 

An  amended  petition  was  then  filed  setting  out  the  words  with- 
out the  alternate  allegation  and  upon  issue  and  evidence  the 
defendant  moved  the  court  to  instruct  the  jury  as  in  case  of  non- 
suit, because  there  was  a  variance  between  the  allegation  and  the 
proof,  whereupon  and  before  any  decision,  the  plaintiff  offered  an 
amended  petition  conforming  the  pleadings  to  the  proof,  but 
which  the  court  refused  to  permit  and  gave  the  instruction  asked 
by  defendant,  which  resulted  in  a  verdict  and  judgment  for  him, 
of  which  appellant  complains. 

This  was  an  action  of  slander,  based  upon  the  general  charge 
that  defendant  had  imputed  to  her  a  want  of  chastity,  the  nature 
of  the  slander  complained  of  was  well  understood ;  it  is,  however, 
often  difficult  for  the  pleader  to  get  in  words,  even  the  same  in 
substance,  which  may  be  established  by  the  evidence. 

Section  161,  Civil  Code,  was  enacted  that  the  courts  might 
relieve  the  difficulties  and  injustices  of  such  cases  by  amendments 
after  the  proof  be  heard,  when  it  shall  not  substantially  change 
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the  issue,  and  this  conforming  the  pleadings  and  proceedings  to 
the  facts  proved  is  designed  for  the  benefit  of  either  or  both  par- 
ties, that  substantial  justice  may  be  administered  unencumbered 
by  the  cobweb  fictions  and  technicalities  of  pleadings  and  their 
subtle  refinements. 

The  rejection  of  this  amendment  and  the  granting  the  defend- 
ant's instruction  was  an  abuse  of  a  sound  legal  discretion,  for 
which  the  judgment  is  reversed,  with  directions  to  permit  it  to 
be  filed,  and  for  further  proceedings. 

A.  H,  Ward,  for  appellant 

Trimble,  for  appellee. 


John  Duoan  et  al  v.  Commonwealth,  ex  rln.,  R.  L.  Wayne. 

Officers-— Liability  an  Official  Bond— Pleading— Petition. 

A  petition  averring  the  issual  of  an  execution,  its  going  into  the  handM 
of  the  sheriff,  after  the  teste  and  before  the  return  day,  its  coUection  and 
failure  to  return  within  thirty  days  after  it  expired,  is  sufficient  to 
make  the  defendant  prima  fade  liable. 

Same — Succession  in  Office. 

An  execution  was  placed  with  a  sheriff,  a  few  days  before  his  term 
expired,  and  placed  in  the  hands  of  his  deputy  who  was  retained  in 
office  by  the  new  sheriff:  Held  that  upon  failure  by  the  deputy  to  make 
return  in  thirty  days,  the  sheriff  then  in  office  would  be  liable  on  his 
official  bond. 

APPEAL  FROM  DAVIESS   CIRCUIT  COURT. 
October  12,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

WajTie  sued  out  execution  against  Thompson  and  Simmes  and 
placed  it  in  the  hands  of  Warfield,  then  acting  as  deputy  for  Lock, 
the  sheriff,  a  few  days  before  the  latter  went  out  and  Harrison 
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came  into  office,  Warfield  also  being  continued  as  the  deputy  of 
the  latter,  but  which,  so  far  as  this  record  shows,  had  not  been 
levied,  and  which  was  not  returned  to  the  office  whence  it  issued 
until  the  following  July,  being  several  months  after  the  return 
day,  when  Warfield  returned  it  satisfied,  as  deputy  of  his  principal 
Harrison. 

The  money  not  being  paid  over  to  the  creditor,  he  brought  this 
suit  on  the  official  bond  of  the  sheriff  to  recover  the  debt  and  thirty 
per  cent  damages,  for  not  returning  the  execution  within  thirty 
days  of  its  return  day,  and  having  recovered  judgment  therefor, 
the  defendants  seek  a  reversal. 

1.  Because  the  petition  is  insufficient 

2.  Because  Warfield  acted  as  deputy  for  Lock  and  not  for 
Harrison,  as  to  this  execution. 

The  petition  sufficiently  avers  the  issual  of  the  exec.ution,  its 
going  to  the  hands  of  the  sheriff,  Harrison,  after  the  teste  and 
before  the  return  day,  its  collection  and  failure  to  return  within 
30  days  after  it  expired,  and  these  are  the  essential  averments  to 
make  the  sheriff  prima  fads  liable,  if  there  was  a  reasonable 
excuse  for  not  returning  the  execution  within  proper  time  this 
should  be  shown  by  way  of  defense,  but  need  not  be  n^atived  by 
averment,  nor  disproved  by  the  plaintiff. 

Lock  could  not  legally  have  returned  the  execution,  after  he 
went  out  of  office  without  having  it  levied  before  his  term  expired, 
nor  could  Warfield,  his  deputy,  have  done  so.  Therefore,  it  should 
legally  be  presumed  to  be  in  the  hands  of  Harrison  when  collected, 
and  this  presumption  is  made  the  more  certain  by  Warfield's 
return  thereon  as  deputy  to  the  latter,  and  whether  collected  before 
or  after  the  return  day,  the  officer  is  now,  under  our  statute, 
responsible  on  his  official  bond. 

Seeing  no  error,  the  judgment  is  affirmed,  without  damages,  no 
supersedeas  appearing. 


Swope,  for  appellants. 


Febguson  v.  Hume. 


Opinion  of  the  Court. 


D.  0.  Fbbgubon  v.  N.  L.  Hume. 

New  Trial— OfBcera— Return  of  Summons— Correction  of  Error  in  Chancery 
Court 

To  entitle  a  defendant  to  relief,  from  a  return  of  summons,  not 
actually  served,  he  must  all^e  there  was  a  fraudulent  combination 
between  the  sheriff  and  the  plaintiff  to  make  a  false  return,  and  upon 
proof,  a  court  of  equity  would  be  empowered  to  grant  relief. 

Sama 

But  when  the  plaintiff  acts  in  good  faith,  and  the  sheriff  returns,  the 
process  executed  when  it  never  was,  the  return  is  conclusive  against  the 
defendant. 

Same. 

If  the  sheriff  is  made  a  defendant  to  the  action,  and  has  made  a  false 
return,  it  is  within  the  power  of  the  court  to  compel  him  to  correct 
the  error. 


APPEAL  FBOM  HAERISOir  CIKCUIT  COURT. 
October  2,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  petition  in  this  case  was  filed  by  appellant  for  a  temporary 
injunction,  and  to  obtain^a  new  trial  of  the  case,  in  which  a  judg- 
ment had  been  rendered  against  him  in  favor  of  appellee,  upon  the 
ground  that  although  the  sheriff  had  returned  the  summons  exe- 
cuted on  him  in  the  case  in  which  the  judgment  was  rendered,  in 
fact  it  was  not  executed,  and  the  sheriff  returned  it  executed  by 
mistake,  that  he  had  a  good  defense  to  the  action,  which  he  sets 
out  in  his  petition,  and  which,  as  alleged,  is  a  valid  defense ;  and 
he  alleges  that  he  was  prevented  from  making  said  defense  because 
the  sumomns  in  the  case  was  not  served  on  him,  and  he  did  not 
know  that  the  action  had  been  brought  against  him. 

The  sheriff  who  made  the  return  on  the  summons  is  not  made 
a  defendant  to  the  action,  it  is  not  alleged  that  he  can  or  is  willing 
to  amend  his  return,  or  that  any  motion  had  been  made  before  the 
petition  was  filed  in  the  court  rendering  the  judgment,  to  have  the 
return  corrected  by  the  sheriff. 
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It  is  not  charged  in  the  petition  that  there  was  a  fraudulent  com- 
bination between  the  sheriflp  and  the  appellee  to  make  a  false 
return,  so  that  judgment  might  be  obtained  with  these  allegations, 
or  allegations  to  this  effect,  against  appellant  without  his  knowl- 
edge, a  court  of  quity  might  grant  relief  with  proof  hereof.  But 
when  the  plaintiff  acted  in  good  faith,  and  the  sheriff  returns  the 
process  executed  when  it  never  was,  the  return  is  conclusive  against 
the  defendant    Taylor  v.  Lewis,  2  J.  J.  Mar.,  page  J^OO. 

And  in  Shoffit  v,  Menefee,  Jf  Dana,  150,  after  referring  to  the 
cases  of  the  Sergeant  of  the  Court  of  Appeals  v.  George,  5  Litt., 
200,  and  that  of  Taylor  v.  Lewis,  supra:  It  is  evident  that  the 
court  recoils  from  the  consequences  of  vacating  the  judgment, 
under  any  averment,  and  proof  contradicting  the  verity  of  the 
returning  officer,  and  in  a  proceeding  to  which  he  is  not  a  party. 

InArmstrong  et  al  v.  Boston,  1  B.  Mon.,  66,  it  said:  It  ha? 
been  well  settled  that  the  return  of  a  sheriff  is  in  the  general 
conclusive,  and  cannot  be  collaterally  questioned ;  it  is  also  settled 
that  he  may  amend  his  return. 

If  those  acts  are  done  while  he  is  in  office,  they  are  done  under 
the  sanction  of  his  oath  of  office,  and  the  responsibilities,  and  the 
sanctity  of  records,  as  well  as  the  security  of  titles,  requires  that 
unquestionable  faith  should  be  reposed  in  his  acts  which  form 
a  part  of  the  record. 

Whether  after  his  term  of  office  has  expired,  he  may  return, 
we  need  not  now  decide  as  the  question  is  not  before  us;  but  if 
the  sheriff  had  been  made  a  defendant  to  the  action,  and  he  had 
made  a  false  return,  the  chancellor  might  perhaps  have  the  power 
to  compel  him  to  correct  the  return. 

None  of  the  causes  for  vacating  the  judgment,  and  granting 
a  new  trial  as  provided  in  section  579  Civil  Code,  are  alleged  in 
the  petition. 

It  is  necesary  that  the  returns  of  sheriffs  as  between  the  parties 
to  the  litigation  should  be  regarded  as  conclusive  to  preserve  the 
sanctity  of  judicial  proceedings,  the  stability  of  judgments,  and 
the  security  of  titles  derived  through  them,  and  secure  safety  and 
repose  to  society. 

The  allegations  of  the  petition  were  insufficient  to  authorize 
any  relief,  and  the  demurrer  was  properly  sustained. 

Wherefore,  the  judgment  is  affirmed. 

A.  H.  Ward,  for  appellant. 
J.  Q.  Ward,  for  appellee. 
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H.  Fletchek  v.  J.   S.   Cain. 

Bailments— Bailee's  Right  to  Compensation  for  Storing  Property. 

A  bailee,  who  has  the  custody  of  property,  upon  notifying  the  owners 
to  remove  same,  and  they  fail  to  do  so,  is  entitled  to  compensation 
for  removal  and  storage. 

APPEAL    FBOM    JEFFERSON    COMMON    PLEAS    COUBT. 
October  7,  1869. 

Response  by  Judge  Williams: 

There  was  only  one  witness  in  this  case,  Mathew  Fletcher,  a 
partner  with  the  defendants  in  the  forage  ration  pressing  business ; 
he  stated  that  the  presses  "were  bought  by  his  partners  and  were 
to  be  paid  for  out  of  the  profits  of  the  business."  This  certainly 
is  evidence  that  they  were  bought  on  partnership  account  and  to 
be  charged  to  the  firm,  and  the  evidence  in  this  cause  shows  that 
the  defendants  are  seeking,  in  a  chancery  suit,  to  settle  the  partner- 
ship, to  hold  Fletcher,  the  witness,  responsible  for  his  part  of  the 
costs  of  the  presses  as  a  partner,  which,  however,  he  is  resisting, 
and  this  may  be  the  real  clue  why  defendants  would  taJke  no  con- 
trol of  the  presses  when  notified  to  take  them  away  at  the  time 
plaintiff  desired  to  tear  down  the  old  house  in  which  they  were 
stored  for  the  purpose  of  erecting  a  new  one. 

But  suppose  this  was  not  so,  and  that  Mathew  Fletcher  was  not 
interested  as  a  partner,  still  he  had  custody  of  the  presses  as  a 
bailee,  and  when  he  notified  the  owners  to  take  away  the  presses, 
and  they  failed  to  do  so,  he  had  the  right  to  have  them  removed 
and  placed  in  some  safe  place,  and  the  law  will  imply  an  under- 
taking by  the  owner  to  pay  a  reasonable  compensation  for  the 
removal  and  storage. 

So  that  whether  as  partner  or  bailee  he  had  a  right  to  have  the 
presses  cared  for,  and  a  reasonable  compensation  must  be  allowed ; 
the  only  difference  being  that  in  one  case  he  would  be  responsible 
as  partner  for  his  own  share  of  the  expenses,  whilst  in  the  other  no 
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part  of  the  expenses  could  attach  to  him;  but  in  either  case  the 
peremptory  instruction  was  erroneous. 
Beversed  and  remanded. 

Clemmovs  &  WillXB,  for  appellant. 

WorthingtoUj  for  appellee. 


W.  B.  Hudson  v.  J.  H.  Letcher. 

Deed»— Acceptance  Diechaxiees  Title  Bond. 

A  deed  made  and  accepted,  in  punuanoe  to  a  title  bond,  for  the  land 
embraced  therein,  is  a  discharge  and  merger  of  the  latter. 

Same— Action— Remedy. 

An  action  wiU  not  lie  on  the  title  bond,  for  a  deficit.  The  remedy  of 
plaintiff  would  be  a  reformation  of  the  deed,  and  recovery  of  the  over- 
plus paid. 

APPEAL  FROM  GABBARD   CIRCUIT   COURT. 
October  12,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

August  29,  1848,  W.  B.  Hudson  sold  to  C.  P.  and  J.  H. 
Letcher,  a  described  tract  of  land  "supposed  to  be  250  acres"  at 
fourteen  dollars  per  acre,  one^third  to  be  paid  when  possession 
surrendered,  which  was  to  be  from  1st  to  10th  October,  following, 
and  the  remainder  in  four  equal  annual  installments,  the  last  to 
bear  interest  for  one  year. 

Before  the  first  payment  was  made  the  title  bond,  binding  Hud- 
son to  malke  a  general  warranty  deed  when  the  purchase  price 
was  fully  paid,  had  been  assigned  to  appellee  who  made  the 
payment  All  these  parties  were  then  residents  in  Garrard  county, 
Kentucky,  but  in  the  latter  part  of  1848  Hudson  removed  to 
Tennessee,  having  received  the  first  payment 

Appellee  continued  to  make  the  other  payments  until  all  were 
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satisfied;  when  in  October,  1852,  on  the  last  payment  being  made, 
appellant  by  his  agent  made  to  appellee  a  general  warranty  deed, 
which  the  latter  acknowledges  he  accepted,  but  from  some  imex- 
plained  cause  the  bond  was  not  then  tendered. 

In  the  year  1856  appellee  having  discovered  a  deficit  of  twenty 
odd  acres  in  the  tract  sued  appellant  in  an  action  of  assumsit 
in  the  Davidson  circuit  court,  State  of  Tennessee  and  recovered 
verdict  for  the  money  paid  for  this  deficit,  but  which  the  court  set 
aside,  as  asserted,  because  the  action  should  have  been  covenant 
instead  of  dssumsit,  and  afterwards  appellee  suffered  a  non-suit, 
and  thus  matters  rested  until  June  11,  1860,  when  appellee  finding 
appellant  in  Garrard  county  sued  him  therein,  first  on  the  lost 
bond,  but  by  several  amendments  going  for  a  recovery  on  the 
bond  which  he  finally  filed  a  certified  copy  and  the  cause  was 
transferred  to  equity. 

The  defendant  made  several  responses  in  which  he  conceded  that 
he  believed  and  sold  said  land  as  containing  250  acres  and  had 
received  pay  for  that  much,  but  in  avoidance  set  up  that  he  had 
sold  the  same  parties  another  tract  of  land  and  that  on  a  survey 
it  was  found  to  contain  over  the  supposed  number  of  acres  and 
that  when  it  was  proposed  to  survey  this  tract  of  land,  the  sur- 
veyor being  on  the  groimd,  appellee  claimed  he  had  a  right  under 
the  bond  to  claim  a  conveyance  and  the  tract  of  land  at  250  acres 
without  survey,  and  which  he  elected  to  take,  hence,  the  deed  was 
made  by  appellant's  agent  and  accepted  by  appellee.  He  also 
set  up  the  bar  by  limitations. 

Whilst  there  is  no  evidence  as  to  the  reasons  of  the  acceptance 
of  the  deed  by  appellee,  this  account  of  the  matter  gives  moral 
force  to  the  uncontroverted  fact  that  the  deed  was  accepted  and 
strengthens  the  legal  presumption  that  a  deed  made  and  accepted 
in  pursuance  to  a  title  bond  is  discharge  and  merger  of  the  latter, 
especially  when  its  retention,  as  in  this  case,  is  wholly  unex- 
plained and  unaccoimted  for  by  the  holder. 

The  deed  being  accepted  and  this  being  a  presumed  satisfaction 
of  the  bond,  it  is  apparent  that  the  suit  should  be  brought  on  the 
covenants  of  the  deed  if  any  such  are  violated  and  if  through 
mistake  or  oversight  no  such  covenants  are  incorporated  then  a 
reformation  of  the  deed  should  be  sought,  neither  of  which  is  done 
in  this  proceeding. 

When  the  deed  shall  be  sought  to  be  reformed,  or  any  of  its 
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covenants  are  sought  to  be  enforced  in  a  court  of  equity,  then  the 
fact  whether  the  appellee  preferred  to  receive  a  deed  for  the  tract 
by  its  boundaries  rather  than  run  the  hazard  of  having  an  addition- 
al amount  to  pay  for  any  possible  surplus,  can  be  duly  considered 
by  the  court 

But  as  the  suit  is  now  brought  and  for  the  causes  assigned  by 
appellee,  it  is  impossible  for  him  to  maintain  this  action  or  judg- 
ment, hence  the  question  as  to  whether  the  statute  of  limitation 
of  five  years  bars  said  suit  is  unnecessary  and  irrelevant,  as  the 
bar  on  the  deed  will  be  fifteen  years. 

On  the  return  of  the  cause,  however,  both  parties  should  be 
permitted  to  amend  their  pleadings  to  conform  to  these  views,  but 
unless  the  plaintiff  should  offer  to  do  so  at  the  first  term  of  the 
court  his  petition  and  amendments  should  be  dismissed  without 
prejudice. 

Wherefore  the  judgment  in  his  behalf  is  reversed,  with 
directions  for  further  proceedings  as  herein  directed. 

Judge  Hardin  dissenting. 


Dunlap,  for  appellant. 
McKee,  Burdett,  for  appellee. 


Elizabeth  C.  Ham^  by  &c.  v.  James  Hamilton. 

Landlord  and  Tenant— Renter  Pendente  Lite. 

A  tenant,  who  rents  lands  of  the  husband,  while  a  suit  is  in  progress 
between  husband  and  wife  for  divorce  and  alimony,  and  restoration  of 
property,  will  be  held  liable  to  the  wife,  a  successful  litigant,  for  her 
prorata  of  the  rent,  notwithstanding  a  prior  payment  of  same  to  the 
husband. 


APPLAL  from   NICHOLAS   CIRCUIT   COURT. 
October  7,  1869. 
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Opinion  of  the  Court. 

Opinion  of  the  Coukt  by  Judge  Williams: 

There  was  a  suit  for  divorce  and  alimony  and  for  the  restoration 
of  appellant's  property,  pending  between  her  and  her  husband 
when  appellee  rented  from  him  the  lands  and  made  an  advance 
payment  of  all  but  some  $25,  and  after  the  judgment  of  divorce, 
restoration  etc.,  paid  it  over  to  the  husband.  Consequently,  so 
far  as  the  land  rented  was  that  of  the  wife,  and  so  far  as  she 
recovered  it,  Hamilton  sustained  the  relation  of  a  pendente  lite 
purchaser  and  responsible  to  her  for  the  rents  from  the  time  of 
the  judgment  of  divorce,  etc.,  notwithstanding  his  previous  and 
subsequent  payments  to  the  husband. 

Wherefore  the  judgment  is  reversed,  with  directions  for  a  new 
trial  and  further  proceedings  consistent  herewith. 

Kiddoo,  Morvell,  for  appellants. 

Kennedy,  for  appellee. 


Beltz  Reichman  r.  R.  Stokle  et  ux. 

Negligence— Damages  for  Personal  Injury. 

In  cases  where  the  negligence  is  in  leaving  a  horse  and  wagon  without 
an  attendant,  or  any  way  secured  or  guarded,  exemplary  or  vindictive 
damages  are  not  to  be  given  unless  the  negligence  complained  of  is  so 
gross  as  to  raise  the  presumption  of  malice. 

Same — ^Instractions. 

It  was  error  to  leave  it  discretionary  to  the  jury  to  find  such  damages 
as  the  plaintiff  sustained  not  exceeding  the  amount  claimed  in  the 
petition. 

Same— Damages. 

The  instruction  should  be  for  compensation  and  remuneration  for  loss 
of  time,  necssary  expenditures  and  permanent  disability. 

APPEAL  FBOM  CAMPBELL  CIKCUIT  COUET, 
October  7,  1869. 
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Opinion  of  the  Coukt  by  Judge  Peteks: 

Two  principal  errors  are  assigned  for  the  reversal  of  tlie 
judgment: 

First,  that  the  court  refused  to  instruct  the  jury  peremptorily 
to  find  for  appellants,  as  asked  by  them. 

And,  second,  in  giving  the  instruction  as  asked  by  appellees. 

The  evidence  shows  tiiat  the  horse  of  appellants  harnessed  to 
a  wagon  was  running  on  the  street  uncontrolled  and  without  a 
driver,  and  it  is  not  shown  that  he  was  when  he  took  fright  within 
the  inclosure  of  appellants,  or  any  way  secured  by  being  fastened, 
or  guarded  by  a  driver,  or  otherwise ;  hence  said  instruction  asked 
for  by  them  was  properly  refused  by  the  court. 

In  cases  of  this  character  the  rule  is  that  exemplary  or  vin- 
dictive damages  are  not  to  be  given  unless  the  negligence  com- 
plained of  is  so  gross  as  to  raise  the  presumption  of  malice.  The 
evidence  in  this  case  conduces  to  show  that  the  horse  was  quiet, 
well  broken,  accustomed  to  harness,  and  not  easily  frightened, 
and  no  evidence  of  gross  negligence.  It  was  therefore  erroneous 
to  leave  it  discretionary  to  the  jury  to  find  such  damages  as  the 
appellees  sustained  not  exceeding  the  amount  claimed  in  the  peti- 
tion, and  not  to  be  restricted  to  the  actual  damage  proved.  Where- 
by they  were  in  their  discretion  told  in  effect  that  they  might 
give  vindictive  or  exemplary  damages,  when  they  should  have 
been  compensatory,  remunerating  the  injured  party  for  loss  of 
time,  necessary  expenditures  and  permanent  disability.  The 
instruction  is  inconsistent  with  the  ruling  of  this  court  in  Parker 
V.  Jenkins,  3  Bush,  587,  and  with  the  authorities  there  cited. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  and  further  proceedings  consistent  herewith. 


Webster,  for  appellants. 
Hawkins,  for  appellees. 
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William  Bkown  v.  Jacob  Vanmetee. 

Agency— I>iity  to  Account  for  Note  Deliyered  for  Collection. 

Where  an  agent  accepts  a  note  delivered  for  collection,  and  eends  it  to 
another  for  attention,  the  onus  is  on  him  to  show  that  the  note  was 
delivered  to  him  to  be  thus  forwarded  for  collection. 

APPEAL    FEOM    EDMONSON    CIECUIT    COUET. 
October  11,  1869. 

Opinion  of  the  Couet  by  Judge  Petees: 

The  facts  are  not  stated  in  the  petition  with  the  precision  and 
perspicuity  essential  to  good  pleading;  but  they  are  sufficient  to 
constitute  a  god  cause  of  action  against  appellee.  He,  in  his 
answer,  admits  the  delivery  of  the  note  to  him,  but  attempts  to 
avoid  a  liability  for  it  by  alleging  that  he  took  it  to  send  to  one 
Bailey  to  collect,  and  that  he  sent  it  as  requested;  where  Bailey 
resided  or  what  better  opportunnity  he  had  to  collect  the  money 
than  appellee  had,  he  does  not  state;  he  denies  that  Bailey  and 
himself  were  partners  in  the  collecting  business,  but  they  were 
certainly  partners  in  other  transactions.  Read  proves  he  paid 
the  money  to  Bailey  while  the  partnership  existed,  and  Van- 
meter  does  not  show  that  the  firm  did  not  get  the  benefit  of  the 
payment,  nor  that  he  informed  Bailey  what  he  should  do  with 
the  money  when  he  collected  it.  This  he  should  have  done,  even 
if  the  onvs  was  not  on  him  to  show  that  the  note  was  delivered 
to  him  to  send  to  Bailey. 

He  should  at  least  have  shown  that  when  he  sent  or  delivered 
the  note  to  Bailey  he  directed  him  to  pay  the  money  over  to  appel- 
lant, and  that  he  as  a  member  of  the  firm  received  no  benefit  from 
the  money  when  collected,  which  he  could  have  done  by  Bailey 
if  it  was  true. 

Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial  and  for  further  proceedings  consistent  herewith. 

Loving  £  Clarkj  for  appellant. 
Halsell,  for  appellee. 
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E.  T.  Seat  &  Buknley  v.  Hopkins,  Smith  &  Co. 

Contract — Settlement  of  Accounts. 

In  a  suit  for  settlement  of  accounts  between  two  firms,  a  contrariety 
of  evidence  as  to  terms  of  the  contract  was  shown.  After  submission 
to  a  commissioner,  who  reported  the  same  amount  due,  as  a  receipt 
given  in  settlement,  formerly,  the  judgment  of  the  lower  court  thereon 
will  not  be  disturbed. 


APPEAL  FEOM  JEFFERSON  CIRCUIT  COURT.      CHANCERY  DIVISION. 

October  12,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Apellants  and  appellees  as  merchants,  the  former  residing  in 
Tennessee,  the  latter  in  Louisville,  Kentucky,  had  mercantile 
transactions  running  through  the  years  of  1862  and  1863.  July 
1,  1862,  there  was  an  ascertained  balance  due  appellants  of 
$212.15,  which  was  transferred  and  settled  July  22,  1865,  and  a 
balance  then  found  due  to  the  individual  account  of  Burnley  of 
$71.61,  which  was  that  day  paid  to  him  and  he  receipted  by 
written  memorandum  the  appellees  in  full  of  all  claims  due  him 
or  Seay  &  Burnley. 

November  16,  1866,  some  sixteen  months  subsequently  Seay 
&  Burnley  filed  their  petition  surcharging  said  settlement  in  two 
items,  first,  that  they  had  been  charged  with  34  barrels  of  salt  not 
delivered,  2nd,  that  appellees  had  erroneously  and  fraudulently 
charged  for  25  per  cent  on  the  salt  delivered  over  the  Louisville 
market  price  and  had  charged  10  per  cent  commission  for  pur- 
chasing, but  which  later  item  they  say  is  correct.  They  allege 
that  they  sold  appellees  24  hogsheads  of  tobacco  at  9  cents  per 
poimd  at  Gallatin,  Tennessee  and  that  appellees  were  to  pay  there- 
for in  salt  at  the  Louisville  market  rates,  they  paying  freight, 
etc.,  but  if  the  military  should  interfere  with  shipments  so  it 
could  not  be  transported  to  Gallatin,  then  appellees  were  to  pay 
for  it  in  Tennessee  currency,  which  they  alleged  was  at  par  at 
home,  though  at  25  per  cent  discount  at  Louisville.     The  appel- 
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lants  deny,  that  this  was  the  contract,  but  say  the  tobacco  was  to 
be  paid  for  in  Tennessee  money  or  if  salt  could  be  transported 
and  permits  obtained  then  they  were  to  send  salt  adding  25  per 
cent  for  the  discount  on  the  Tennessee  currency  and  were  also 
to  have  ten  per  cent  commission  for  purchasing. 

They  also  allege  that  Burnley,  with  whom  the  original  contract 
was  made  and  who  subsequently  took  Seay  in  as  a  partner  in  it, 
came  to  Louisville,  had  a  settlement  with  them,  examined  their 
books  and  each  item  which  was  identical  with  the  exhibits  of  the 
same  subsequently  furnished  to  and  filed  by  appellants  and  that 
he  received  the  balance  of  $71.61  and  gave  them  a  receipt  in  full 
which  is  exhibited. 

The  cause  was  referred  to  the  master  who  reported  that  the  evi- 
dence was  insufficient  to  show  mistake  or  fraud  and  to  overturn 
the  settlement  and  receipt  in  full  and  which  was  affirmed  by  the 
court  and  the  petition  dismissed  and  which  is  approved  by  a 
majority  of  this  court.  Judge  Hardin  dissenting. 

1.  Because  the  plaintiffs  prove  the  contract  as  they  understood 
and  alleged  it  only  by  the  brother-in-law  of  one  of  them  and  though 
his  statements  are  corroborated  in  some  important  particulars  by 
another,  yet  are  not  sufficient  to  disprove  the  sworn  statements 
of  the  defendants  as  to  their  understanding  of  the  contract  and  a 
deliberate  settlement  between  the  parties,  after  an  ample  oppor- 
tunity to  examine  the  items  of  the  account  including  the  very 
items  now  surcharged,  evidenced  by  a  receipt  in  full,  especially 
after  the  adverse  report  of  an  intelligent  master  and  the  judgment 
of  the  lower  court. 

2.  Because  without  these  evidences  the  intrinsic  probabilities 
to  some  extent  fortify  the  defendants'  version  of  the  contract, 
for  it  is  agreed  that  if  salt  could  not  be  sent  to  Tennessee  then  the 
tobacco  was  to  be  paid  for  in  Tennessee  currency  then  at  a  dis- 
count of  25  per  cent  at  Louisville  though  at  par  in  Tennessee, 
whilst  salt  would  cost  par  funds  at  Louisville  where  the  defendants 
were  doing  business.  It  is  hardly  probable  that  defendants  would 
give  the  same  price  in  an  article  which  would  cost  them  par  funds 
at  Louisville  whilst  they  would  provide  for  the  alternate  payment 
in  cash  with  funds  at  25  per  cent  discount. 

3.  It  is  apparent  that  the  plaintiff  desired  much  more  to  get 
the  salt  than  the  cash  for  their  tobacco,  but  there  were  serious 
doubts  as  to  getting  the  salt,  because  of  the  difficulties  growing  out 
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of  military  blockades  so  prevalent  during  the  late  Civil  War,  and 
this  renders  it  improbable  that  the  defendants  agreed  to  furnish 
it  on  a  par  with  Tennessee  currency  or  that  the  plaintiffs 
demanded  this.  These  things  go  to  fortify  appellees'  version  of 
the  contract  which  after  a  deliberate  settlement  made  after  ample 
opportimity  to  be  informed  of  the  several  items  of  the  account 
and  the  execution  of  a  receipt  in  full  should  not  be  disturbed  on 
the  fleeting  recollection  of  these  witnesses  testifying  more  than 
five  years  after  the  contract  was  entered  into  and  when  the  times 
were  so  pregnant  with  the  most  exciting  and  dangerous  public  and 
private  incidents.  There  is  no  evidence  as  to  the  alleged  deficiency 
of  salt.  Hallam,  who  acted  as  agent  in  the  delivery,  seems  only 
to  know  of  the  delivery  of  255  barrels  whilst  appellants  acknowl- 
edged the  reception  of  488  barrels,  and  in  July,  1855,  settled  for 
522  barrels  as  per  accounts  since  rendered  and  then  open  to  their 
inspection. 

Wherefore,  the  judgment  is  affirmed  by  a  majority  of  the  court 
Judge  Hardin  dissenting. 


Bullitij  for  appellant. 


Judge  Hardin,  Dissenting.  , 

Unable  to  concur  in  the  opinion  of  the  majority  of  the  court  in 
this  case,  I  will  briefly  state  my  reasons  for  dissenting  from  that 
opinion. 

The  petition  alleges  that  the  parties  contracted  for  the  sale  of 
tobacco  by  the  appellants,  at  a  stipulated  price,  for  barrel  salt  to 
be  delivered  by  the  appellees  at  Gallatin,  Tennessee.  But  if  appel- 
less  were  prevented  from  delivering  the  salt  by  military  interfer- 
ence, they  were  allowed  to  pay  for  the  tobacco  in  Tennessee 
currency. 

The  appellees  denied  that  this  was  the  contract,  but  set  up 
another,  viz :  that  the  tobacco  was  sold  for  Tennessee  money,  with 
the  condition  that  if  salt  was  paid  instead  of  it,  at  Louisville 
prices,  the  appellants  were  to  account  for  25  per  cent  as  the  dif- 
ference between  the  value  of  salt  at  Louisville  prices  and  Tennes- 
see currency. 
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A  settlement  was  made,  and  a  receipt  in  full  given  by  one  of 
the  appellants,  under  a  mistaken  belief  as  they  all^e,  that  the 
accoimt  was  kept  according  to  the  contract,  as  they  state  it;  and 
without  a  knowledge  on  their  part  that  said  25  per  cent  was 
charged  against  them,  and  went  to  reduce  the  balance  due  them. 

The  account  shows  the  25  per  cent  was  charged,  and  the  fact 
is  not  controverted,  but  the  appellees  rely  on  the  settlement  and 
receipt  in  full  and  the  opinion  of  the  majority  of  this  court,  sus- 
tains that  view  in  affirming  the  judgment  dismissing  the  petition. 

I  do  not  understand  from  the  opinion  of  the  majority  of  the 
court,  that  it  holds  the  receipt  to  be  conclusive,  even  if  the  alleged 
mistake  is  not  proved.  But  that  it  conduces  strongly  to  sustain 
the  appellees  version  of  the  contract,  and  that  they  paid  all  that 
was  due  from  them,  on  the  tobacco  and  salt  transactions,  and  in 
this  I  concur.  But  the  defense  makes  the  fact  of  payment  in 
full  depend  on  the  question  whether  the  plaintiffs  or  the  defend- 
ants statement  of  the  contract,  is  true.  For  if  it  is  true  that  the 
trade  was  of  tobacco  for  salt,  at  Louisville  prices,  then  there  was 
no  pretext  for  the  charge  of  25  per  cent  But  if  it  was  a  sale  of 
tobacco  for  Tennessee  money,  then  as  it  appears  that  that  purchase 
though  current  in  Tennessee,  was  at  a  discount  in  Kentucky,  it 
was  right  to  charge  the  difference,  if  salt  was  paid  instead  of  the 
Tennessee  currency. 

The  fact  that  salt  was  sent  forward  and  delivered  as  the  tobacco 
was  received,  in  accordance  with  what  the  plaintiffs  all^e  to  have 
been  the  contract,  is  presumptive  evidence  that  such  was  the  con- 
tract And  the  witness  Andrews  proves  the  contract  to  have  been 
as  alleged  by  the  plaintiffs,  and  although  the  majority  of  the 
court,  in  their  opinion,  assume  that  Andrews  is  the  only  witness 
to  this  point,  he  is  fully  corroborated  by  Ellis  in  the  important 
statement,  that  the  trade  was  a  barter  of  tobacco  for  salt. 

Thus  two  witnesses  sustain  the  plaintiffs  in  their  statement  that 
the  contract  was  a  barter  or  sale  of  tobacco  for  salt,  while  no  wit- 
ness proves  any  such  contract  as  the  defendants  allege. 

As  it  seems  to  me,  the  opinion  of  the  majority  of  the  court,  rests 
on  the  assumption,  that  the  presumptive  evidence  which  the  settle- 
ment and  receipt  alone  furnish,  as  to  the  terms  of  the  contract,  is 
sufficient  to  outweigh  the  testimony  of  two  witnesses  who  were 
present  when  the  contract  was  made;  and  as  I  do  not  concur  in 
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that  assumption,  I  have  felt  constrained  respectfully  to  dissent 
from  said  opinion,  and  express  my  reasons  for  doing  so. 


Bullitt,  for  appellant. 


G.  W.  Moss  V.  F.  C.  JoHXsoN  et  al. 

Demurrer — Necessary  Parties  to  Action. 

A  defendant,  who  demur.4  to  an  amended  petition  or  replication  to 
their  answer  and  cross-petition,  for  non- joinder,  wiU  first  have  to  correct 
his  own  pleading,  where  his  demurrer  is  on  account  of  the  same  deficiency 
as  in  his  cross -petition. 

APPEAL  FROM   BUTLER   CIRCUIT   COURT. 
October  12,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

This  case  is  very  badly  prepared  on  both  sides,  and  it  is  difficult 
to  say  on  which  side  the  defects  are  greatest. 

Appellant,  after  setting  out  his  debt  for  the  unpaid  balance  of 
the  price  of  the  land  and  asserting  A  lien  on  it  for  said  balance, 
says  he  is  advised  that  appellees  have  a  mortgage  on  the  land,  but 
does  not  say  for  what  amount,  nor  anything  further  on  the  subject, 
but  makes  them  defendants  to  his  action. 

In  their  answer  they  state,  that  their  co-defendant,  F.  C.  John- 
son, together  with  G.  W.  Moore,  made  a  deed  of  mortgage  to  secure 
them  as  the  surety  of  said  F.  C.  Johnson,  and  Henry  C.  Johnson, 
in  a  note  to  Thomas  Johnson  for  $700,  \vhich  they  had  been  com- 
pelled to  pay,  and  allege  they  had  not  been  repaid,  make  Moss, 
F.  C.  and  H.  C.  Johnson  defendants  to  their  cross-petition,  and 
admit  that  Moss  has  a  lien  prior  and  superior  to  theirs,  and  pray 
for  a  sale  of  the  land  first  to  pay  his  debt,  and  the  residue  for  what 
it  may  sell  for  be  applied  to  pay  their  debt.  They  do  not  even 
aver  that  the  land  Moss  was  seeking  to  sell  was  the  same  land 
mortgaged  to  them,  but  say  the  mortgage  to  them  was  made  by 
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one  Moore  and  F.  C.  Johnson,  and  although  they  say  they  will  file 
the  mortgage  none  is  filed.  They  subsequently  and  after  the  cause 
has  been  submitted,  file  an  amended  answer  by  leave  of  the  court 
in  whict  they  withdraw  the  admission  made  in  their  original 
answer,  and  deny  that  appellant  had  any  lien  whatever  on  the 
land,  say  that  they  became  the  sureties  of  F.  C.  and  H.  C.  John- 
son on  the  note  for  $700  described  in  their  former  answer,  which 
was  for  borrowed  money  to  pay  appellant  in  part  for  two  tracts 
of  land  purchased  by  F.  C.  Johnson  of  him,  the  tract  described  in 
this  action  being  one  of  them,  and  conclude  with  the  prayer  for  a 
sale  of  the  land  to  pay  their  debt,  but  fail  to  allege  that  this  tract 
was  mortgaged  to  them,  to  make  Moore  the  other  mortgagor  a 
defendant,  and  fail  to  file  their  mortgage. 

Appellant  filed  an  amended  petition  in  which  he  virtually 
admits  that  the  mortgage  to  Helm,  etc.,  was  on  the  land  described 
in  the  deed  to  F.  0.  Johnson  filed  by  him,  and  after  repeating 
time  and  again  that  Helm,  etc.,  at  the  time  of  the  mortgage  was 
made  to  them  had  actual  notice  of  his  lien  on  the  land  for  his 
purchase  money,  charges  that  the  land  he  had  conveyed  to  Moore 
was  also  included  in  the  said  mortgage,  that  it  was  intended  by 
himself  when  he  made  the  deed  to  reserve  a  lien,  and  if  it  was 
not  done  it  was  omitted  by  mistake.  It  must  be  manifest  by  an 
examination  of  the  deed  that  no  lien  was  retained,  the  amount 
of  the  purchase  money  unpaid  was  not  stated,  nor  is  there  any 
express  reservation  of  a  lien,  although,  therefore,  appellees  may 
have  had  actual  notice  that  all  the  purchase  money  was  not  paid, 
that  fact  would  not  have  postponed  them,  consequently  appellant's 
amended  petition  was  not  sufiicient,  but  appellee's  demurrer  to  it, 
brought  up  for  examination  of  the  State  and  sufficiency  of  their 
cross  petitions,  in  the  first  of  which  they  state  that  the  mortgage 
was  made  to  them  by  F.  C.  Johnson,  and  G.  W.  Moore,  and  make 
Moss,  F.  C.  and  H.  C.  Johnson  defendants  thereto,  but  fail  to 
make  Moore  a  defendant,  and  in  their  amendment  they  refer  to 
the  mortgage,  say  it  was  made  by  Moore  and  Johnson;  and  pro- 
fess to  file  it,  which,  however,  they  fail  to  do,  and  still  do  not 
make  Moore  a  party  to  their  cross-action.  By  section  120,  Civil 
Code,  it  is  a  cause  of  demurrer  where  it  appears  on  the  face  of  the 
petition  that  there  is  a  defect  of  parties.  It  will  scarcely  be  con- 
tended that  in  an  action  to  foreclose  a  mortgage  all  the  mortgagors 
are  not  necessary  parties.  Consequently  appellees'  demurrer  should 
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have  been  applied  to  their  own  pleading,  and  as  they  had  com- 
mitted the  first  error,  it  should  have  been  corrected.  Wherefore, 
the  judgment  is  reversed,  and  the  cause  is  remanded  with  directions 
that  the  appellees  be  permitted  to  amend  their  pleadings  if  they 
should  ask  to  do  so  in  reasonable  time  for  further  proceedings 
consistent  herewith. 


James,  for  apepllant. 
Bate,  for  appellee. 


E.  Weavek  v.  T.  W.  Samuels  et  al. 

Contract— Made  by  One  Partner  and  Benefit's  Accepted  by  Firm. 

Though  a  contract  be  made  with  one  member  of  a  firm  only,  if  the 
firm  should  subsequently  accept  the  benefits  therefrom,  they  will  be 
bound  thereby. 

Same— Instructions. 

In  a  suit  on  a  note  given  for  carrying  a  contract  'with  one  member  of 
a  firm,  an  instruction  "that  if  the  contract  with  Weaver  (purchaser) 
was  with  the  firm,  and  in  the  name  of  the  firm,  though  made  by  one 
of  the  members,  yet  if  the  firm  enjoyed  the  benefit  of  the  contract,  it  was 
bound  thereby"  was  improperly  refused. 

APPEAL  FROM  NELSON  OIKCUIT  COURT. 
October  12,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

Samuels  and  Sayrs  were  selling  goods  as  partners,  near  to 
Arnolds  depot  on  the  Bardstown  branch  of  the  Louisville  &  Nash- 
ville Railroad.  James  Arnold  owned  the  depot  grounds,  was  also 
engaged  in  the  business  of  selling  goods  and  was  the  agent  of  the 
road  at  that  place.  Samuels  and  Sayrs  were  anxious  to  get  clear 
of  Arnold  as  a  competitor  in  their  business ;  and  to  get  the  agency 
for  the  railroad,  and  offered  one  Blandford,  $500  if  he  would  buy 
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Arnold  out,  change  the  depot  to  their  house,  and  procure  the 
agency  of  the  road,  to  be  transferred  to  them.  Blandf ord  declined 
the  proposition.  But  appellant  shortly  thereafter,  did  purchase 
out  Arnold,  procured  a  discontinuance  of  his  store  and  caused  the 
depot  and  agency  to  be  transferred  to  the  house  of  Samuels  and 
Sayrs.  The  foregoing  facts  are  established  without  controversy  by 
the  evidence. 

To  make  the  first  payment  to  Arnold  for  his  property,  Weaver 
borrowed  $800  of  Samuels  and  Sayrs,  and  executed  his  note  to 
them  therefor,  and  having  paid  three  himdred  dollars  of  said  debt, 
for  the  residue,  suit  was  brought  on  the  note  against  him,  and  he 
as  a  defense  alleges  the  foreging  facts  in  substance  as  a  set-off 
against  the  claim. 

The  issue  of  fact  made  by  the  pleadings  was  submitted  to  a 
jury,  and  a  verdict  having  been  found  against  Weaver,  and  his 
motion  for  a  new  trial  having  been  overruled,  a  judgment  was 
rendered  against  him  for  the  amount  claimed,  and  he  now  seeks 
a  reversal. 

As  the  alleged  contract  with  Weaver  was  not  within  the  scope 
of  the  partnership  of  Samuels  and  Sayrs,  and  the  evidence  is 
conflicting  as  to  whether  Samuels  ever  authorized  Sayrs  to  make 
it  for  the  firm,  or  ratified  and  approved  it  after  it  was  made  by 
the  latter,  the  judgment  cannot  be  disturbed  unless  the  court  below 
erred  to  the  prejudice  of  appellant  in  refusing  instructions  asked 
for  by  him,  and  he  excepted  to  the  ruling  of  the  court ;  for  although 
erroneous  instructions  may  have  been  given  at  the  instance  of 
appellees,  if  they  were  not  objected  to  when  aaked,  and  the  opinion 
of  the  court  also  excepted  to  at  the  time,  the  error  will  be  treated 
as  waived  by  this  court. 

Among  other  instructions  the  appellee  asked  the  following, 
which  was  refused :  That  if  the  contract  with  Weaver  was  with  the 
firm,  and  in  the  name  of  the  firm,  though  made  by  one  of  the 
members,  yet  if  the  firm  enjoyed  the  benefit  of  the  contract,  and 
received  the  profits,  then  it  was  bound  by  it. 

Or  in  other  words,  as  we  understand  it :  If  in  consideration  of 
the  promised  bonits  to  Weaver  by  Sayrs,  one  of  the  members  of  the 
firm.  Weaver  secured  the  removal  of  Arnold  and  procured  the 
agency  of  the  railroad  company  to  be  transferred  to  said  firm,  or 
to  such  person  as  it  designated,  and  the  depot  to  be  removed  to  its 
house,  with  the  consent  and  approbation  of  Samuels,  that  was  a 
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ratification  of  the  contract  made  by  Sayrs  on  his  part,  and  the 
same  in  that  event  would  be  binding  on  him. 

Certainly  a  contract  made  by  one  partner,  without  the  consent 
of  the  other,  although  not  within  the  objects  and  purposes  of  the 
partnership,  still  if  it  be  for  the  benefit  of  the  firm,  and  made  for 
it,  and  the  partner  who  did  not  consent  to  it,  afterwards  makes  no 
objections,  acquiesces,  and  actually  partakes  of  advantages  secured 
to  the  firm  by  the  contract,  he  cannot  afterwards  be  allowed  to  say 
he  will  repudiate  it,  and  throw  the  burden  on  his  more  active  part- 
ner.    If  he  disapprove  it,  he  should  at  once  repudiate  it  in  toto. 

From  the  evidence  adduced  on  the  trial  the  instruction  as  asked 
was  substantially  the  law,  and  should  have  been  ^ven. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial  and  for  further  proceedings  consistent  herewith. 


Grigsby,  for  appellant. 
Johnson,  McKay,  for  appellees. 


Gabvin  Bell  &  Co.  v.  O.  L.  Gabdnee. 

Vendor  and  Pnrchaser — Lien. 

A  vendor  of  lands  holds  a  lien  for  each  unpaid  installment,  and  this 
lien  attaches  to  each  note,  and  if  assigned,  the  assignee  gets  the  pro 
rata  lien  of  the  vendor  to  said  note,  and  priority  does  not  depend  on  the 
date  of  assignment. 

APPEAL  FEOM  GRAVES   CIBCUIT  COUBT. 
December  2,  1869. 

Opinion  of  the  Couet  by  Judge  Williams: 

Whatever  may  have  been  the  elementary  rule  and  its  philosophy 
it  has  now  by  a  series  of  adjudications  in  this  State  been  deter- 
mined that  as  the  vendor  of  land  holds  a  lien  upon  the  land  sold 
for  each  unpaid  installment  that  this  lien  attaches  to  each  note  and 
therefore  when  assigned  each  assignee  gets  the  pro  rata  lien  of  the 
vendor  to  said  note,  and  that  priority  does  not  depend  on  the  date 
of  assignment  for  this  cannot  determine  or  terminate  the  pro  rata 
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lien  passing  by  the  assignment  to  each  assignee.  McClanahan  vs. 
Chambers,  1  Mon.,  Jf.3;  BroadweU  vs.  King,  3  B.  Mon.  4^9, 
Thomas  vs.  Wyatt,  5  B.  Mon.,  132. 

This  rule  is  now  too  inveterate  to  be  altered. 

Wherefore,  the  judgment  is  reversed,  with  direction  to  allow 
these  parties  a  pro  rata  part  of  the  proceeds  of  the  land  on  which 
their  respective  claims  have  a  lien. 

Anderson,  Tice,  for  appellant. 

Bradley  <&  Rodman,  for  appellee. 


Joseph  Lewis  et  al  v.  K  T.  Adams,  Lindsey,  et  al. 

Descent  and  Distribntitin-^Sale  of  Trust  Property— Wills. 

Under  a  will,  property  was  devised  to  a  wife,  and  in  the  event  of  her 
marriage,  to  be  sold  and  distributed  in  connection  with  her  children;  she 
sold  property  of  $600  and  invested  it  in  lands,  and  shortly  thereafter 
married:  Held  that  the  distributees  were  equitably  substiuted  to  a  cor- 
respondent equity  in  the  land. 

Same— Notice — Subsequent  Purchasers. 

Subsequent  purchasers  of  the  land  are  held  to  have  been  purchasers 
with  notice  of  this  equity. 

Guardian  and  Ward— Fiducial  Relations— Estoppel. 

The  fiducial  relations  of  a  guardian  will  estop  him  from  denying  the 
interest  of  his  wards  in  land,  sold  by  order  of  court  and  bought  in  by 
him  for  a  mere  trifle. 


APPEAL    FHOM    TODD    CIRCUIT    COUKT. 
October  11,  1869. 

Opinion  of  the  Court  by  Judge  Eobertson  : 

By  his  will  W.  E.  Marion  gave  to  his  wife  some  personal  prop- 
erty and  a  slave  Dave,  directing,  in  the  event  of  her  marriage,  a 
sale  of  the  property  and  a  distribution  of  the  proceds  between  her 
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and  their  infant  children.  She  sold  Dave  for  $600,  and  with  the 
greater  part  of  the  proceeds  bought,  jointly  with  her  brother,  a 
tract  of  land  of  about  54  acres  in  Todd  county,  Kentucky.  Not 
long  afterwards  she  intermarried  with  J.  T.  Lindsey,  who,  being 
appointed  guardian  of  her  infant  children,  forthwith  proceeded  as 
guardian  to  obtain,  in  twenty  days  after  filing  his  petition,  a  de- 
cree for  selling  the  interest  of  his  wards  in  the  said  land,  and, 
at  the  decretal  sale  he  bought  it  for  $46.60,  and  the  commissioner 
conveyed  to  him  the  title.  In  a  few  days  afterwards  he  sold  the 
entire  tract  for  $750.  This  suit  was  brought  to  set  aside  the 
purchase  of  Lindsey,  and  to  sell  the  interest  of  the  petitioners,  who 
alleged  that  the  land  was  fraudulently  sacrificed. 

Their  petition,  concurred  in  by  the  mother,  was  dismissed,  and 
we  think  erroneously. 

By  the  conversion  of  Dave  into  land  the  infant  legatees  were 
equitably  substituted  to  a  correspondent  equity  in  the  land. 

Lindsey  is  estopped  to  deny  that  interest  in  the  land.  His 
fiducial  relation  and  the  trifle  he  paid  make  his  purchase  at  the 
decretal  sale  is  constructively  fraudulent,  and  entitle  his  wards 
to  a  restitution  of  their  portion  of  the  land,  or  portion  of  the  price 
he  sold  it  for.  As  it  was  the  duty  of  his  vendees,  immediate  or 
remote,  to  look  into  his  title  and  they  must  be  presumed  to  know 
that  it  was  voidable,  and  cannot  claim  to  have  been  bona  fide  pur- 
chasers without  notice  of  the  equity  of  the  appellants,  who  have  a 
right  to  avoid  all  the  sales  unless  on  a  judicial  settlement  with 
their  guardian,  ample  justice  can  be  assured  to  them  in  some 
other  way. 

The  circuit  court,  therefore,  erred  in  dismissing  the  petition, 
and  that  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 


Lowry,  for  appellants. 
Petrie,  for  appellees. 
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Mary  Epperson  v.  Sidney  Murrah^  Trustee. 

Vendor  and  Purchaser— Rescission— Improvements. 

Upon  rescission  of  a  parol  exchange  of  lands,  improvements  placed 
upon  the  property  by  a  debtor,  are  subject  to  sale  for  the  benefit  of 
creditors,  subject,  however,  to  adjustment  in  the  difference  of  rents  of 
the  two  places. 

Same— Creditors— Husband's  Sale  of  Wife's  Land. 

As  a  husband  has  no  power  to  make  a  aale  of  the  wife's  land,  his 
creditors  or  trustee  could  not  enforce  a  parol  sale  made  by  him,  as  they 
would  stand  in  no  better  attitude  than  the  debtor. 

Sama 

Upon  acquiescence  in  a  parol  exchange  of  lands  by  the  wife,  upon  a 
rescission,  she  will  be  held  liable  for  improvements  made  by  her  vendee, 
though  she  had  given  no  authority  for  the  original  exchange. 

appeal  from   ADAIR    CIRCUIT    COURT. 
November  29,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

It  appears  from  the  evidence  in  this  case  that  in  September, 
1866,  appellant  was  the  equitable  o\vner  of  a  tavern  house  in 
Columbia,  which  she  had  purchased  of  G.  W.  Dehoney,  and  to 
whom  she  owed  the  purchase  money.  A.  P.  Brown's  wife,  who  is 
a  daughter  of  appellant,  owned  a  house  in  the  same  time  that  W. 
T.  Epperson  assuming  to  act  for  appellant,  who  is  his  mother, 
made  a  parol  agreement  with  Brown  to  exchange  her  tavern  house 
with  Brown  for  the  house  of  Brown's  wife.  Brown  to  pay  Dehoney 
the  purchase  money  which  appellant  owed  him  for  said  tavern 
•  house,  when  Dehoney  was  to  convey  the  same  to  him,  and  Brown 
and  wife  were  then  to  convey  Mrs.  Brown's  house  to  Mrs.  Epper- 
son. And  some  time  in  the  same  month  that  this  parol  agreement 
was  made,  the  possession  of  the  tavern  house  was  given  to  Brown, 
and  W.  T.  Epperson  took  possession  of  Mrs.  Bro\vn's  house. 
Brown  then  made  some  improvements  on  the  tavern  property,  but 
never  paid  to  appellant's  vendor  any  part  of  the  purchase  money. 
21 
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Brown  failed,  and  on  the  2nd  of  February,  1867,  conveyed  all 
his  property  to  Sidney  Murrah  in  trust  for  the  payment  of  his 
creditors  therein  named. 

This  action  was  brought  by  the  trustee  and  a  part  of  the  cred- 
itors of  Brown  to  settle  the  trust  to  subject  the  house  claimed  by 
Brown's  wife  to  his  debts  and  to  make  appellant  responsible  to 
them  for  the  cost  of  certain  improvements  which  it  is  alleged 
Brown  h^d  put  on  the  tavern  house,  the  claim  for  which  he 
included  in  his  deed  of  assignment  to  his  trustee.  The  petition 
against  Mrs.  Brown  was  dismissed.  And  a  judgment  rendered 
against  Mrs.  Epperson  for  $250,  the  estimated  value  of  improve- 
ments put  on  the  tavern  house  by  Brown,  with  interest  from  the 
4th  day  of  February,  1867.  And  as  to  rents,  the  one  was  set  off 
against  the  other.  Of  that  judgment  Mrs.  Epperson  complains 
and  the  trustee  and  some  of  Brown's  creditors  prosecute  a  cross- 
appeal  which  will  be  first  disposed  of. 

It  appears  that  while  Brown  was  in  the  army  he  sent  home  from 
time  to  time  sums  of  money  to  his  wife  to  support  herself  and 
children  with,  that  she  was  industrious  and  economical,  supported 
herself  and  family,  the  money  sent  to  her  by  her  husband  she 
invested  in  the  house  in  the  pleading,  paying  two-thirds  of  the 
cost  of  the  house  in  that  way  and  the  residue  was  paid  with  the 
rents  of  the  property.  This  was  done  before  the  debts  of  appellee 
were  created  and  the  property  conveyed  to  Mrs.  Brown,  the  peti- 
tion against  her  was,  therefore,  properly  dismissed.  A.  P.  Brown 
neither  paid  the  purchase  money  to  Dehoney  nor  had  he  the  power 
to  have  his  wife's  property  conveyed  in  exchange  for  the  tavern 
property,  and  neither  he  nor  his  trustee  nor  creditors  are  in  a 
condition  to  execute  his  contract,  if  it  were  otherwise  enforceable, 
consequently  the  judgment  on  the  cross-appeal  is  affirmed. 

Murrell,  when  he  estimated  the  cost  of  the  improvements  made 
by  Brown  in  the  aggregate,  fixed  it  at  $400,  or  $450,  but  when 
he  came  to  value  them  in  detail  he  reduced  the  cost  to  $330,  and 
having  put  the  cost  of  building  the  kitchen  at  $150,  he  concludes 
by  saying  he  did  not  think  the  building  of  the  kitchen  enhanced 
the  value  of  the  property  more  than  half  of  $150,  if  that,  and 
gives  no  opinion  as  how  much  the  other  improvements  enhance 
the  value. 

Winfrey  thinks  the  improvements  made  by  Brown  enhanced 
the  value  of  the  property  about  $200.    And  Hutchison,  who  speaks 
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of  the  cost  of  said  improvements,  gives  no  opinion  as  to  the  amount 
they  added  to  the  value  of  the  property. 

Although  it  is  proved  that  appellant  gave  no  authority  to  her 
son  to  enter  into  the  alleged  contract  with  Brown,  it  must  be 
conceded  that  she  knew  it  had  been  made  very  soon  thereafter,  and 
acquiesced  in  it,  and  therefore  was  responsible  in  equity  therefor 
to  the  extent  that  the  improvements  enhanced  the  value  of  her 
property,  but  for  no  more,  and  an  equitable  adjustment  entitles 
her  to  the  difference  between  the  value  of  the  rent  of  her  property 
and  Mrs.  Brown's,  for  the  time  Brown  occupied  the  tavern. 

Winfrey,  the  only  witness  who  fixed  the  amelioration  of  said 
improvements,  valued  it  at  $200.  And  that  is  the  sum  the  court 
below  was  authorized  by  the  proof  to  adjudge  against  appellant 
therefor,  and  that  to  be  reduced  by  the  difference  of  the  rents 
of  the  two  places.  This  witness  says  that  this  difference,  without 
including  the  privilege  of  selling  liquor,  was  $75  per  annum. 
Brown  occupied  the  tavern  four  months,  or  one-third  of  a  year, 
and  should  have  been  charged  with  the  one-third  of  seventy-five 
dollars.  And  the  judgment  should  have  been  for  $175,  with  inter- 
est from  the  4th  of  February,  1867. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  render  judgment  against  Mary  Epperson  for 
the  sum  of  one  hundred  and  seventy-five  dollars  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum,  from  the  4rth  of 
February,  1867,  till  paid,  and  for  further  proceedings  consistent 
herewith. 

Russell,  for  appellant. 

Oamett  &  Barker,  for  appellee. 


312  Kentucky  Opinions. 


Opinion  of  the  Ck>urt. 


Alf.  Milleb  v.  John  M.  Eaves. 

Arbitration  and  Award. 

Where  an  arbitrator,  discloses  the  fact  that  he  ha^  personal  knowledge 
of  part  of  the  transaction,  but  not  released  from  acting,  the  plaintiff 
cannot  subsequently  complain,  and  an  exception  to  the  award  on  that 
ground  was  properly  overruled. 

APPEAL  FROM  mYeaN    CIRCUIT   COURT. 
December   10,   1869. 

Opinion  of  the  Court  by  Judge  Williams. 

The  fact  that  Sanders  Eaves  had  personal  knowledge  as  to  one 
of  the  transactions,  to  be  investigated  by  the  arbitrators,  was  dis- 
closed by  him,  apparently  for  the  purpose  of  being  released  from 
the  position  of  an  arbitrator,  between  his  son  and  the  appellant, 
for  which  the  latter  himself  had  selected  him ;  but  «the  objection 
of  the  appellant  seems  to  have  been  made,  upon  an  agreement 
being  made  by  the  appellee,  that  said  Eaves  would  not  be  examined 
as  a  witness.  That  agreemnt  was  not  violated,  and  under  the 
circumstances  there  was  no  impropriety  in  said  Eaves  acting,  as 
he  had  been  appointed  to  act,  as  one  of  the  arbitrators,  and  it 
seems  to  us  the  court  properly  overruled  the  exception  to  the  award 
based  on  these  facts. 

Whether  the  court  erred  in  so  overruling  said  exception  being 
the  only  question  presented  on  this  appeal,  the  judgment  is 
affirmed. 

Tanner,  for  appellant 

Eaves,  for  appellee. 
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E.  J.  Pack  et  al  v.  A.  Lingenfelter. 

Pleading — Answer — ^Proof. 

A  defendant  will  not  be  permitted  to  prove  facts,  not  alleged  in  the 
answer.  To  prove  fraud  in  a  bond  for  title,  it  must  be  alleged  in  the 
answer,  that  fraud  had  been  committed. 

Boundaries— Posseseion  of  Bond  for  Title. 

The  possession  of  a  bond  for  title  for  a  number  of  years,  in  which 
a  specific  boundary  is  designated,  will  estop  a  defendant  from  claiming 
a  defect  in  the  boundary. 

APPEAL  FROM   GRANT    CIRCUIT    COURT. 
July  6,   1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  general  rule  is  that  a  party  seeking  a  specific  executioii  of 
a  contract  for  the  sale  of  real  estate  must  aver  an  ability  and 
readiness  to  perform  on  his  part.  In  this  case  appellee  tenders 
a  deed  to  his  vendee  acknowledged  before  the  proper  ofiicer,  and 
it  appears  that  she  has  sold  and  conveyed  the  lot,  and  is  in  no 
condition  to  rescind  the  contract.  Besides,  she  and  her  vendee 
have  been  in  the  quiet,  uninterrupted  possesion  for  ten  years 
nearly,  and  although  she  put  in  an  answer  she  does  not  suggest 
any  defect  of  title  in  her  vendor,  nor  demand  an  exhibition  of  his 
title,  from  which  facts  it  must  be  inferred  that  she  was  satisfied 
that  he  is  or  was  able  to  convey  the  lot 

As  to  the  complaint  about  the  boundary  of  the  lot  whether  it 
should  extent  to  the  Gregg  &  Zinn  lot,  or  terminate  at  O'Hara's 
line,  that  question  is  settled  by  her  bond,  she  had  possession  of  it, 
.retained  it  as  the  evidence  of  her  right  to  a  conveyance,  it  is  not 
alleged  that  th^  bond  was  changed  at  all,  or  if  it  was,  that  it  was 
done  against  her  will  and  without  her  consent,  nor  does  she  aver 
that  the  deed  does  not  include  all  the  land  she  purchased,  without 
therefore  an  averment  that  the  bond  has  been  fraudulently  altered, 
or  changed  so  as  to  embrace  less  land  than  she  purchased,  against 
her  will,  or  that  she  has  in  some  way  been  defrauded,  and  the  bond 
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made  to  include  less  than  she  purchased,  she  cannot  be  permitted 
to  show  by  proof  a  state  of  case  which  she  will  not  allege. 

Upon  an  examination  of  the  record  we  see  no  error  prejudicial 
to  appellants,  and  concur  with  the  circuit  judge.  The  purchase 
money  has  been  due  a  number  of  years  without  complaint  of  any 
defect  of  title,  or  diminution  of  quantity  shown  on  the  part  of 
appellants,  until  coercive  steps  are  taken  to  collect  the  money,  and 
in  order,  therefore,  to  defeat  the  action  some  substantial  defense 
should  at  least  be  presented. 

Wherefore,  the  judgment  is  affirmed. 


Smith,  for  appellant. 
Drane,  for  appellee. 


Stewakt  et  ux  v.  Lyon  et  ux. 
J.  F.  Dbaspale  v.  Lyon  et  ux. 

Prima  Facie  Evidence  of  Insolvency— Return  Nulla  Bona. 

The  return  of  an  execution,  "no  property  found,"  is  only  prima  facie 
evidence  of  insolvency. 

Same. 

Such  a  return  would  not  lay  the  foundation  for  the  interposition  of  the 
court  to  make  provision  for  a  wife,  out  of  the  effects  of  the  husband, 
without  other  evidence,  allegation  or  prayer  for  that  purpose. 

APPEAL   FROM   GBANT    CIECUIT   COURT. 
September  21,  1S69. 

Opinion  of  the  Court  by  Judge  Hardin: 

It  was  expressly  decided  by  this  court  in  the  case  of  Tobins 
Guardian  vs.  Dixon  and  Wife  {2  Met.,  ^22)  that  a  chose  in  action 
which  has  accrued  to  a  married  woman  during  her  coverture  and 
which  the  husband  can  reduce  to  possession,  can  be  subjected  to 
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the  payment  of  his  debts  at  the  instance  of  his  creditors,  unless 
such  a  state  of  case  exist  as  to  authorize  the  court  to  appropriate 
the  fund  sought  to  be  subjected  as  an  equitable  provision  for 
the  wife. 

In  these  cases  the  land  sold  to  Poor,  and  for  which  the  debt 
in  controversy  was  created  was  this  general  estate  of  Mrs.  Lyon, 
and  although  the  note  of  Poor  was  made  payable  to  her,  it 
virtually  belonged  to  her  husband,  and  was  liable  to  be  subjected 
to  the  plaintiff's  claims,  subject  to  the  right  of  Mrs.  Lyon  to  have 
an  equitable  settlement  made  for  her  out  of  it,  on  the  presentation 
of  a  proper  case  to  authorize  the  chancellor  to  interpose  in  her 
behalf  for  that  purpose. 

Whether  she  might  or  not  have  shown  herself  entitled  to  have 
such  a  provision  made  for  her  does  not  appear  in  these  cases.  No 
such  equitable  provision  was  sought  by  her  nor  was  it  shown  that 
her  own  circumstances,  or  those  of  her  husband,  required  it.  The 
fact  that  the  plaintiffs'  executions  against  Lyon  were  returned 
"no  property  found"  at  most,  was  only  prima  facie  evidence  of 
Lyon's  insolvency.  He  may,  neverthelesss,  have  been  a  man  of 
wealth.  The  returns  did  not,  therefore,  lay  the  foundation  for 
the  interposition  of  the  court  to  provide  for  the  wife,  without  other 
evidence,  allegation  or  prayer  for  that  purpose. 

The  judgment  must,  therefore,  be  reversed,  but  on  the  return 
of  the  cause  ifrs.  Lyon  will  be  allowed  by  amended  pleading  to 
assert  her  claim  to  an  equitable  provision  should  she  ask  to  do  so. 

Wherefore,  said  judgments  are  reversed,  and  the  causes 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Drane,  for  appellants. 

Ranhin,  Hamilton,  for  appellees. 
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John  L.  Slavin  v,  Henry  W.  Dunn  et  al. 

Payment — ^Evidence  to  Show. 

A  check  given  in  payment  of  tax  revenue,  with  the  words  "on  reve- 
nue" written  on  the  face,  is  sufficient  as  evidence  of  payment  on  that 
fund. 

Same. 

Such  a  payment  would  not,  in  addition,  have  to  be  proved  by  evidence 
aliunde  that  it  was  delivered  as  payment  pro  tanto  on  that  demand. 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 
June  22,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  attention  of  the  court  will  be  directed  to  the  three  items 
only,  about  which  the  parties  differ — the  other  payments  having 
been  admitted  by  appellant  as  claimed  by  appellee,  which  items 
of  difference  are  as  follows: 

First.  A  check  drawn  by  appellee  at  Lancaster,  Ky.,  the  18th 
day  of  January,  1868,  on  the  Naional  Bank  of  Lancaster,  payable 
to  John  L.  Slavin  or  bearer  for  nine  hundred  dollars  "On  reve- 
nue," 

Second.  Another  check  drawn  by  him  on  the  24th  of  December, 
1866,  at  the  same  place  and  on  the  same  bank,  for  three  hundred 
dollars — the  words  ''On  revenue"  omitted.  And,  third,  the  tax 
list  of  persons  living  on  appellee's  side  of  the  dividing  line  which 
the  parties  respectively  took  when  they  divided  the  coimty  for 
their  separate  collecting  districts,  but  which  it  is  admitted  appel- 
lant collected,  amounting  to  $338.45. 

It  is  contended  on  behalf  of  appellant,  first,  that  said  checks 
are  not  evidence  of  themselves  of  payments  on  the  revenue  col- 
lected by  appellee,  and  before  he  should  be  allowed  credits  for 
the  same,  he  should  show  by  evidence  aliunde,  that  they  were 
delivered  as  payments  pro  tanto  on  that  demand.  As  to  the  check 
for  the  nine  hundred  dollars,  it  shows  on  its  face  that  it  was 
delivered,  and  consequently  must  have  been  received  as  a  pay- 
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ment  on  that  demand;  and  if  that  sum  was  embraced  in  appel- 
lant's receipts  for  $964.17,  of  date  January  25,  1867,  the  onus 
was  on  him  to  show  it.  The  two  papers  bear  different  dates,  are 
for  different  sums,  and  in  the  last  no  mention  or  allusion  is  made 
to  the  first.  So  that  there  is  nothing  in  the  papers  themselves  tend- 
ing to  the  conclusion  that  the  last  was  designed  by  the  parties  to 
include  the  first 

But  it  is  said  by  adding  Sandifer's  taxes  of  $41.27  and 
Adams'  of  $22.90  they,  with  the  check,  make  the  precise  amount 
of  the  receipt  That  is  true,  but  what  is  the  authority  for  taking 
those  two  sums  and  making  them  constitute  a  part  of  that  receipt ; 
there  is  no  evidence  to  authorize  it,  they  are  arbitrarily  assumed 
to  make  up  a  part  of  that  receipt,  because  they,  with  another  sum, 
make  precisely  the  amount.  But  why  should  a  part  of  the  taxes 
in  Dunn's  district,  collected  by  Slavin,  be  credited  at  one  time 
and  the  residue  at  other  times.  Xo  reason  is  shown  for  this,  and 
none  can  be  perceived.  Appellee  was,  therefore,  properly  allowed 
a  credit  for  both  sums. 

But  as  to  the  check  for  three  hundred  dollars  and  the  receipts 
for  $543.45,  they  are  dated  the  same  day  of  the  same  month,  and 
may  be  assumed  to  be  the  same  year,  although  the  receipt  states  on 
its  face  that  the  money  is  paid  "on  revenue  for  1866,"  but  except 
that,  the  year  is  not  given.  And  this  check,  unlike  the  one  for 
$900,  omits  to  state  that  the  money  is  paid  "on  revenue."  We. 
therefore,  conclude  that  the  receipt  includes  the  check,  and  appel- 
lee was  not  entitled  to  credits  for  both  amounts. 

As  to  the  $338.45,  the  amount  of  taxes  alleged  to  have  been 
collected  by  appellant  from  tax-payers  in  appellee's  district,  the 
check  of  John  S.  Gill,  one  of  said  tax-payers,  is  produced,  which  is 
for  $269.95,  payable  to  appellant,  and  while  it  is  for  $8.40  more 
than  the  amount  of  his  taxes,  there  can  be  no  doubt  that  his  taxes 
are  embraced  in  that  check,  and  the  difference  in  amount  grew  out 
of  some  other  transaction,  which  it  is  not  improbable  Gill  could 
have  explained.  But  in  appellant's  reply  he  admits  he  collected 
the  taxes  from  the  persons  named  as  being  within  appellee's  dis- 
trict, and  it  devolves  on  him  to  show  that  the  same  are  included 
in  some  of  the  receipts  executed  by  him,  which  he  has  failed  to  do, 
otherwise  than  as  he  may  be  and  has  been  credited  by  receipts 
exhibited. 
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We  perceive  no  error  in  the  judgment,  and  the  same  is,  there- 
fore, affirmed  on  the  original  and  cross-appeal. 


McKee,  Hopper,  for  appellant. 
Dunlap,  Owsley  &  Burdett,  for  appellees. 


Jacob  S.  White's  Admb.  v.  John  G.  Cole  et  al.. 

Pleading— Petition  Must  Allege  Rejection  of  Credit  on  Note. 

To  authorize  the  rejection  of  a  credit  entered  on  a  note,  it  must  be 
alleged  that  the  claim  therefor  had  been  presented  and  refused  by  a 
commissioner  of  the  court,  said  note  having  been  formerly  in  a  ccnnmis- 
sioner's  hands,  or  facts  should  be  stated  which  would  furnish  a  valid  and 
sufficient  reason  why  the  commissioner  would  reject  it. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 
December  9,   1869. 

OpIMON    OF   THE    CoURT    BY    JuDOE    PeTERS  : 

The  transcript  of  the  record  before  us  does  not  show  that  the 
answer  was  filed,  nor  does  it  show  that  on  the  trial  of  the  case  it 
was  treated  as  a  part  of  the  pleadings  in  the  case;  but  in  the 
judgment  it  is  stated  that  the  defendants,  J.  P.  White  and  John 
G.  Cole,  having  been  duly  summoned  failed  to  answer,  etc.,  from 
which  it  is  obvious  that  the  answer  was  not  considered  by  the  qjowtX 
as  any  part  of  the  pleadings.  Whether,  therefore,  iJie  court  below 
properly  credited  the  judgment  by  the  $148.56  endorsed  on  the 
writing  sued  on  must  depend  on  the  allegation  of  the  petition  con- 
troverting the  right  of  the  defendants  to  said  credit — ^whicli  allega- 
tion is  as  follows:  The  plaintiff  states  that  the  other  credit  put 
on  said  note  by  the  defendant,  J.  G.  Cole,  of  one  himdred  and 
forty-eight  dollars  and  fifty-six  cents  as  interest  on  notes  and 
accounts  up  to  that  day,  which  Elizabeth  H.  Cole  holds  against 
Jacob  White,  deceased,  is  not  correct  and  was  placed  thereon  with- 
out the  authority  of  the  plaintiff,  unless  the  court  to  settle  up  the 
estate  of  Jacob  S.  White,  deceased,  allowed  said  claim,  and  the 
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plaintiff  charges  that  said  claim  was  invalid  against  Jacob  S. 
White's  estate,  and  has  not  been,  and  will  not  be  allowed  by  the 
court,  and  said  credit  it  disallowed,  and  repudiated. 

It  is  not  stated  in  the  petition  when,  or  within  what  time  appli- 
cation was  to  be  made  to  the  commissioner  to  ascertain  whether  he 
would  allow  the  credit  Nor  is  it  alleged  that  the  claim  for  the 
credit  had  been  presented  to  him  and  that  he  had  refused  to  allow 
it ;  but  it  is  merely  stated  as  the  conclusion  of  the  pleader,  that  it 
has  not  been  allowed  and  will  not  be  allowed,  without  stating  any 
facts  conducing  to  show  that  the  credit  should  not  be  allowed, 
or  any  reason  why  the  commissioner  should  not  allow  it 

To  authorize  the  rejection  of  the  credit  by  the  court,  it  should 
have  been  distinctly  alleged  that  the  claim  therefor  had  been  pre- 
sented, and  the  commissioner  had  refused  to  allow  it — or  facts 
should  have  been  stated,  which  would  furnish  a  valid  and  suf- 
ficient reason  why  the  commissioner  would  reject  it;  facts  which, 
if  true,  the  court  could  see,  would  constitute  a  valid,  legal  reason 
for  rejecting  the  credit.  Such  an  allegation  the  petition  does  not 
contain,  and  the  court  below  consequently  did  not  err  in  ordering 
the  credit  to  be  entered  on  the  judgment. 

Wherefore,  said  judgment  is  affirmed. 

Turner,  far  appellant. 
Bumam,  for  appellees. 


James  K.  Bubgess  v.  Chables  Owens'  EIxecutbix. 

Demarrer — Allegations  of  Petition  by  Distributee  for  Misappropriation. 

A  petition  by  a  distributee,  against  an  executor  and  another,  alleging 
a  combination  to  defraud  the  estate  by  a  misappropriation  of  the  assets, 
in  the  absence  of  the  disclosure  of  the  plaintiffs  interest,  not  set  forth, 
a  demurrer  thereto  was  property  sustained. 

APPEAL  FROM   SCOTT   CIRCUIT    COURT. 
December  14,  1869. 
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Opinion  of  the  Court  by  Judoe  Haedin: 

Although  it  is  stated  in  the  original  and  amended  petitions  that 
W.  C.  Burgess  was  the  father  of  the  plaintiff,  the  fact  is  also  dis- 
closed that  he  left  a  will,  and  that  Samuel  N.  Green  was  his  execu- 
tor ;  and  if  the  suggested  relationship  of  the  plaintiff  to  the  testa- 
tor authorized  the  inference  that  the  plaintiff  was  his  only  heir 
at  law,  yet  it  appearing  that  he  left  a  will,  it  must  also  be  inferred 
that  he  thereby  disposed  of  his  estate,  and  it  is  not  disclosed  by 
any  suflBcient  averment,  either  that  the  plaintiff  was  a  devisee 
under  the  will,  or  that  the  whole  estate  was  not  needed  to  pay 
debts. 

Therefore  conceding  the  right  of  a  distributee  to  sue  the  execu- 
tor and  another  with  whom  he  may  have  combined,  as  alleged  in 
this  case,  to  defraud  the  estate  by  a  misappropriation  of  the  assets 
of  the  estate,  upon  a  sufficient  disclosure  of  the  plaintiff's  interest 
in  the  estate,  ^as  such  an  interest  was  not  set  forth  by  either  the 
original  or  amended  petition,  the  demurrer  to  the  petition  was 
properly  sustained. 

Wherefore,  the  judgment  is  afjirmed. 


Shepard,  for  appellant. 
Rohinson,  for  appellee. 


Trustees  of  the  District  of  Highlands  v.  Valentine  Rbb- 

holz  et  al. 

Witne88e»— Foundation   for   Impeachment. 

Where  the  impeaching  witneais  testifies  to  matters  not  in  contradiction 
to  answers  made  by  a  witness  whose  evidenee  is  sought  to  be  impeached, 
and  that  he  does  not  say  the  witness  made  the  statements  contained  in 
the  question,  but  that  he  made  a  different  statement,  it  is  not  a 
foundation  for  impeachment,   and   should  have  been   ruled  out. 

APPEAL  FEOM  CAMPBELL  CIRCUIT  COURT. 
November  27,  1869. 
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Opinion  of  the  Court  by  Judge  Peters: 

On  the  trial  of  this  case  in  the  court  below,  the  deposition  of 
John  C.  Southall  was  read  as  evidence  on  behalf  of  appellants,  who 
proved  that  on  the  night  the  pound  was  torn  down  he  was  at  his 
father's,  which  was  near  the  scene,  a  man  came  to  the  window 
whom  he  recognized  to  be  William  Pearce,  that  the  mother  of  the 
witness  was  talking  at  the  time,  and  he  gave  her  orders  to  hush 
up ;  about  that  time  he  went  back  to  the  pound  and  went  to  work 
on  that.  He  then  stated  he  saw  two  men  in  the  yard  that  he  sup- 
posed to  be  John  Graziani  and  Augustus  Miller,  he  said  he  also 
saw  Mr.  Rebholz  and  Nick  Lower. 

On  cross-examination  of  the  witness,  and  as  a  foundation  to 
contradict  him  by  other  testimony,  he  was  asked,  if  he  did  not  on 
the  morning  after  the  pound  was  broken  down,  at,  or  near.  Esquire 
Phillips'  house,  state  in  the  presence  of  Alf  Phillips,  that  he 
could  not  swear  positively  to  any  man  that  was  at  his  house  on  the 
night  of  the  26th  of  June.  He  answered  he  did  not  remember 
stating  any  such  thing.  The  question  was  then  repeated  in  this 
language : 

"Will  you  state  positively  now  that  you  did  not  make 
that  statement  before  Alf  Phillips,  on  the  occasion  referred 
to  in  the  last  question  ?" 
And  he  answered : 

"I  won't  be  certain  either  way.     I  don't  remember  any 
such  thing." 

To  contradict  this  witness,  appellees  introduced  Alfred  Phillips, 
who  proved  that  he  said  in  the  presence  of  himself  and  one  Moore 
and  others,  on  the  morning  after  the  occurrence,  that  he  could  not 
swear  to  anybody,  except  John  Graziani  and  Miller. 

This  evidence  was  objected  to  by  appellants,  but  their  objection 
was  overruled,  and  its  admission  is  now  complained  of  by  them 
as  erroneous. 

The  impeaching  witness  does  not  contradict  the  statement  made 
by  the  witness  he  is  called  to  impeach.  He  was  asked  if  he  had 
not  said,  in  the  presence  of  Phillips,  on  the  morning  after  the 
occurrence,  that  he  could  not  swear  positively  to  any  man  that  was 
at  his  house  the  previous  night.  He  answered  that  he  did  not 
remember  to  have  said  so.     And  when  Mr.  Phillips  is  called  he 
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does  not  say  that  the  witness  made  the  statement  contained  in  the 
question,  but  that  he  made  a  different  statement.  One  about  which 
he  waa  asked,  and  which  he  might  have  made,  and  still  his  answer 
to  the  interrogatory  propounded  to  him  be  strictly  true.  No 
foundation  was,  therefore,  laid  for  the  introduction  of  Phillips' 
evidence,  and  the  court  below  should  have  sustained  appellants' 
objections  to  the  same. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  grant  a  new  trial  to  appellants,  and  for  further 
proceedings  consistent  herewith. 


Hallam,  for  appellants. 

Webster  &  Hawkins,  for  appellees. 


Cayse  &  Bowers  v.  Morton  &  Walker. 

Crediton'  Snits— Attachments  Prior  Equities. 

Attaching  creditors  only  acquire  an  equitable  right  by  their  attach- 
ment, which  is  subject  to  be  defeated  by  any  prior  equity,  if  presented 
and  litigated  in  proper  time  and  manner. 

Same — ^Resdasion  of  Contract — Fraud. 

Upon  an  exchange  of  lands,  where  it  is  shown  one  of  the  parties  had 
practiced  fraud  and  had  no  title  to  his  portion,  the  vendee  would  be 
entitled  to  have  his  conveyance  cancelled,  and  the  attaching  creditor 
would  obtain  no  lien  thereon. 

Same— Judgment  of  Rescission— Evidence. 

The  judgment,  ordering  a  rescission  of  contract,  in  the  absence  of 
fraud  and  co^Uusion,  is  bona  fide  evidence  and  should  be  admitted  in  a 
suit  by  an  execution  creditor  to  subject  lands  fraudulently  obtained  from 
the  vendees  in  an  exchange. 

APPEAL  FROM  HICKMAN  CIRCUIT  COURT. 
November  26,  1869. 
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Opinion  of  the  Coubt  by  Judge  Williams: 

Cayse  &  Bowers  exchanged  a  tavern  and  furniture  with  T.  L. 
Chisman  for  land,  the  latter  executing  his  notes,  etc.,  for  the  dif- 
ference, $1,000,  March  23,  1867,  they  put  their  vendee,  Chisman, 
in  possession  of  the  tavern,  etc. 

May  29,  1867,  or  about  two  months  thereafter,  Morton  & 
Walker  sued  W.  W.  Weir  &  Co.,  alleging  that  Chisman  was  one 
of  the  firm,  on  a  debt  due  as  commission  merchant  for  com  sold 
by  them,  and  attached  said  tavern  and  furniture  for  the  same,  had 
process  and  service  on  Chisman,  who  made  no  defense. 

July  26,  1869,  about  two  months  after  Morton  &  Walker  had 
sued  out  their  attachment,  Cayce  &  Bowers  filed  a  petition  against 
Chisman  and  Spangle,  setting  up  said  exchange  and  trade,  but 
that  Chisman  had  no  title  to  the  land,  and  a  fraud  had  been  prac- 
ticed on  them,  and  prayed  a  rescission  of  the  contract,  sale  and 
conveyance,  and  had  process  and  service  on  Chisman,  who 
answered,  confessing  the  petition,  September  18,  1867.  Where- 
upon the  court,  two  days  thereafter,  adjudged  a  dresission  and  can- 
cehnent  of  the  trade  and  conveyance  between  Cayce  &  Bowers  and 
Chisman. 

December  28,  1867,  Morton  &  Walker,  not  yet  having  recovered 
judgment  against  Chisman,  Cayce  &  Bowers  presented  their  peti- 
tion setting  up  a  claim  to  the  attached  property,  making  the  judg- 
ment and  proceedings  against  Chisman  a  part  thereof,  and  asked 
and  obtained  an  order  to  be  made  defendant  to  Morton  &  Walker's 
suit  against  Chisman,  but  on  motion  the  court  struck  out  that  part 
of  said  petition,  denying  that  Chisman  was  a  partner  of  Weir  and 
denying  that  they  had  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  justness  of  said  debt,  to  which  they  excepted. 

And  on  final  trial  tiie  court  refused  to  regard  said  record  and 
judgment  or  receive  it  as  evidence,  and  also  refused  to  let  Cayce  & 
Bowers  show  otherwise  that  Chisman  had  no  title  to  said  land,  to 
which  they  excepted  also;  and  the  court  having  adjudged  against 
them,  they  have  appealed  to  this  court 

As  was  decided  by  this  court  in  Newly  &  Co.  vs.  Hill  &  Co.  2 
Met,  630,  attaching  creditors  only  acquire  an  equitable  right  by 
their  attachment,  which  is  subject  to  be  defeated  by  any  prior 
equity,  if  presented  and  litigated  in  proper  time  and  manner. 

If  Cayce  &  Bowers  were  really  defrauded  they  had  a  right  to  a 
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rescission  and  to  have  their  conveyance  cancelled,  and  having 
obtained  this,  Chisman  had  no  interest  in  the  attached  property, 
nor  was  it  subject  to  his  debts  or  any  attaching  creditor,  though 
the  attachment  had  been  previously  sued  out. 

Morton  &  Walker  acquired  no  legal  title  to  the  property  by  the 
levy  of  the  execution,  but  simply  a  lien  thereon,  and  this  subject 
to  all  antecedent  equities.  If  the  proceedings  and  judgment  by 
which  Cayce  &  Bowers  obtained  the  rescission  were  collusive  and 
not  bona  fide,  Morton  &  Walker  could  assail  them  by  an  amended 
petition,  charging  fraud,  combination  and  collusion,  but  in  the 
absence  of  such  charge  these  proceedings  must  be  regarded  as 
bona  fide  and  legitimate  evidence  that  the  conveyance  obtained 
by  Chisman  from  Cayce  and  Bowers  was  fraudulent  and  the  court 
erred  in  rejecting  it,  and  this,  whether  or  not  the  motion  of  the 
latter  to  transfer  the  case  to  the  equity  docket  had  been  withdrawn 
or  waived.  This  view  of  the  case  renders  it  unnecessary  to  decide 
whether  section  257  Civil  Code,  authorizing  any  claimant  to  pre- 
sent his  claim  and  dispute  the  validity  of  the  attachment,  ever 
meant  to  authorize  a  third  party  to  obtrude  a  defense  to  the  debt 
which  the  debtor  himself  would  not,  or  did  not  present,  though 
sen'^ed  with  process,  without  any  charge  of  fraud,  collusion  or 
combination  of  the  attaching  creditor  and  debtor  whether  in  other 
words,  the  right  to  defend  the  ancilliary  remedy  of  attachment 
means  a  right  to  step  into  the  defendant's  shoes  and  defend  the 
debt  in  the  main  action  when  the  debtor  himself  did  not,  and 
probably  could  not,  present  under  oath  such  defense,  but  it  is  not 
necessary  herein  to  decide  this  question. 

Wherefore  the  judgment  is  reversed  with  directions  for  further 
proceedings  consistent  herewith. 

Judge  Hardin  dissenting  as  to  the  single  point  raised  on  striking 
out  a  portion  of  the  petition,  being  of  opinion  that  the  court  also 
erred  in  that  particular. 


Rodman,  for  appellants. 
Brummall,  for  appellees. 
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Jo.  Greathouse  v.  Richard  Wright  et  al. 

Bills  and  Notes — Consideration. 

A  note,  given  to  secure  a  payment  for  property  taken,  as  a  bribe  to 
prevent  prosecution  of  one  of  the  obligors,  is  illegal  and  without  con- 
sideration. 

Same. 

But  notwithstanding  a  previous  intention  or  threat  to  institute  such 
a  prosecution  if  the  note  was  given  for  the  value  of  the  property  taken, 
and  to  compromise  the  plaintiffs  claim  to  damage?  for  trespass,  the  con- 
sideration is  legal. 

APPEAL    FROM    HANCOCK       COMMON    PLEAS. 
November  19,  1869. 

Opinion  of  the  Court  by  Judge  Hardin: 

This  was  an  ordinary  action  on  the  promissory  note  of  the 
appellees,  Richard  Wright  and  William  Wright,  for  $150.  The 
defendants  pleaded  that  the  note  was  executed  without  any  legal 
and  valuable  consideration,  and  a  verdict  and  judgment  having 
been  rendered  in  their  favor  and  a  new  trial  refused,  the  plaintiff 
seeks  a  reversal  of  the  judgment  on  this  appeal. 

It  was  proved  on  the  trial  that  before  the  date  of  the  note,  a 
man  whose  name  was  not  disclosed,  took  a  horse  from  the  plaintiff 
by  force,  said  Richard  Wright  being  in  company  with  said  tres- 
passer at  the  time,  acting  in  some  military  or  pretended  military 
capacity;  but  the  evidence  was  not  conclusive  as  to  Wright's  par- 
ticipation in  the  trespass.  It  was  further  made  to  appear,  by 
the  plaintiff's  statement,  as  proved  by  one  witness  only,  that  about 
the  date  of  the  note  the  plaintiff  having  threatened  to  prosecute 
Wright  for  aiding  in  taking  the  horse,  required  the  execution  of 
such  a  note  as  the  condition  of  his  forbearance  to  do  so,  and  that 
the  note  he  exacted  was  given,  as  for  the  value  of  the  horse.  But 
it  was  not  directly  or  certainly  proved  that  the  note  in  controversy 
was  the  same  note  so  required  and  given;  and  there  was  no 
other  evidence  as  to  the  consideration  of  the  note. 
22 


326  Kentucky  Opinions. 


Opinion  of  the  Court. 


No  exceptions  having  been  taken  to  the  instructions  of  the  court, 
the  only  question  is,  is  the  verdict  of  the  jury  sustained  by  the 
evidence  ? 

The  issues  devolved  on  the  defendants  the  burden  of  proving  by 
preponderating  evidence  that  the  note  was  without  legal  or  valuable 
consideration.  And  although  the  court  ought  not  to  have  disturbed 
the  verdict  on  the  ground  that  it  was  not  sustained  by  the  evidence, 
unless  the  weight  of  evidence  against  the  verdict,  or  the  want  of 
evidence  to  support  it,  was  manifestly  apparent,  yet  with  this 
restriction  on  the  action  of  the  court,  the  verdict  should  not  have 
been  sustained  unless  it  appeared  that  the  consideration  of  the 
note  was  given  to  secure  payment  of  $150  as  a  bribe  to  the  plaintiff, 
to  prevent  the  prosecution  of  one  of  the  obligors,  then  the  con- 
sideration was  illegal,  but  if  on  the  contrary,  notwithstanding  a 
previous  intention  or  threat  of  the  plaintiff  to  institute  such  a 
prosecution,  the  note  was  given  for  the  value  of  the  horse  and  to 
compromise  the  plaintiff's  claim  to  damages  for  the  trespass,  the 
consideration  was  legal.  If  there  was  cause  for  a  prosecution  there 
must  have  been  also  a  cause  of  civil  action ;  and  if  it  is  admitted, 
as  the  evidence  conduces  to  prove,  that  the  note  in  controversy  was 
the  same  which  the  plaintiff  professed  to  have  demanded  and 
received  in  connection  with  hij3  complaint  of  being  deprived  of  his 
horse,  the  law  presumes  the  transaction  to  have  been  legal  rather 
than  illegal.  But  this  presumption  is  to  some  extent  repelled  by 
the  fact  as  proved,  that  the  plaintiff  demanded  the  execution  of 
such  a  note  as  a  condition  that  he  would  not  prosecute  Wright. 

It  seems  to  us,  therefore,  that  the  verdict  was  not  so  manifestly 
unauthorized  by  the  evidence  as  to  have  required  the  court  to 
grant  a  new  trial. 

Wherefore,  the  judgment  is  affirmed. 


Bush,  for  appellant. 
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William  Hubst  v.  Jacob  Kellab  et  al. 

Trial — ^Permitting  Witness  to  Correct  His  Testimony  After  Case  Closed. 

If  a  witness  be  permitted  to  correct  or  explain  his  evidence  after  a 
case  is  closed,  and  in  doing  so  he  gives  evidence  and  makes  statements 
bearing  on  the  merits  of  the  case,  which  he  had  not  previously  made  and 
calculated  to  have  some  effect  on  the  jury,  it  is  error  to  overrule  a 
motion  for  a  new  trial. 

Same — ^New  Trial. 

The  opposing  litigant  should  be  permitted  the  opportunity  to  rebut 
such  new  evidence,  and  not  be  restricted  to  immediate  action,  but  should 
be  allowed  a  reasonable  time  in  which  to  do  so. 


appeal  fbom  jeffebson  cibcuit  cotjbt. 
November  24,  1869. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

Of  the  various  causes  filed  as  grounds  for  a  new  trial,  those 
numbered  3,  4  and  5  only  need  to  be  noticed,  which  refer  to  the 
surprise  produced  by  the  statements  of  the  witness,  Hahn,  made 
on  Monday  morning  after  the  argument  and  submission  of  the 
case  to  the  jury  on  Saturday  before  by  way  of  correcting  the  evi- 
dence given  by  him  before  the  case  was  submitted,  introducing 
new  and  important  matter,  and  which  appellant  had  no  oppor- 
tunity then  to  rebut 

On  his  examination  Hahn  proved  that  he  made  brick  on  the 
lot  in  controversy  in  1843,  that  there  was  then  no  fence  on  it. 

That  in  1867  he  built  the  sewer  along  York  street  to  the  inter- 
section of  the  old  Saratoga  street,  or  Flat  Lick  road,  and  he  cleared 
out  the  ditch  down  to  Seventh  street,  along  York,  and  had  to  use 
a  great  quantity  of  heavy  flagging  stone,  these  he  laid  nearest  the 
sewer,  and  his  brick  he  laid  on  the  lots  as  near  as  possible  to  his 
work,  that  he  took  up  a  curbstone  so  as  to  get  out  of  Fifth  street, 
which  was  then  improved,  and  hauled  his  brick  on  to  the  lot  in 
controversy,  passing  with  his  carts  on  the  north  side  of  the  negro 
church  then  on  the  lot  and  dumped  them  down  on  said  lot     The 
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carts  could  have  passed  out  on  to  York  street  in  the  rear  of  the 
church,  but  he  could  not  say  whether  they  did  or  not,  as  well  as  he 
recollected  there  was  no  fence  on  the  front  end  of  the  lot  from 
Mrs.  Borie's  house  to  the  church,  he  saw  the  remnants  of  some  old 
posts.  The  ruins  of  an  old  fence  were  to  be  seen  in  the  rear  of 
said  lot.  When  he  first  knew  the  lot  in  controversy  it  was  in 
possession  of  Xancy  Hosletter,  she  had  brick  made  on  it. 

On  Monday  morning  when  the  jury  assembled,  the  judge 
remarked  that  Mr.  Hahn  was  present  and  desired  to  correct  his 
testimony,  and  no  objection  being  made,  the  court  told  him  to 
proceed.  When  he  said  he  had  made  a  mistake  in  saying  that  he 
made  or  built  a  sewer  in  York  street  from  Fifth  to  Sixth  street, 
and  had  made  a  mistake  in  saying  he  hauled  in  brick  from  Yoit 
street  upon  defendant's  land.  lie  said  he  made  the  intersection 
of  the  sewer  at  York  and  Fifth  strets  in  1857.  And  he  deposited 
the  brick  which  he  used  in  making  the  intersection  upon  the  lot 
in  dispute,  that  he  took  up  a  curbstone  on  the  west  of  Saratoga 
street,  and  drew  in  the  brick  at  the  opening. 

One  of  the  attorneys  for  defendant  attempted  to  ask  the  witness 
a  question,  but  the  court  interposed  and  said  if  the  jury  desired  to 
interrogate  the  witness  they  could  do  so.  And  in  reply  to  a  ques- 
tion asked  him  by  a  juror  he  said  he  drew  in  the  brick  on  the 
north  side  of  the  church. 

The  court  below  correctly  permitted  the  witness  to  correct  his 
testimony.  But  the  evidence  and  argument  of  coimsel  had  been 
closed,  and  after  being  in  their  room  some  time,  and  not  being 
able  to  agree,  they  were  adjourned  over  till  Monday  morning, 
the  case  having  been  submitted  to  them  on  Saturday  evening.  In 
correcting  his  previous  testimony  the  witness  made  statements 
bearing  on  the  merits  of  the  case,  which  he  had  not  previously 
made,  and  were  calculated  to  have  some  effect  on  the  jury,  indeed, 
it  may  be  that  it  had  the  effect  to  pronounce  a  verdict  different 
altogether  from  what  it  would  have  been  if  this  new  evidence  had 
not  been  introduced.  And  no  cross-examination  was  permitted 
by  the  court 

Appellant  presented  his  own  affidavit  and  also  that  of  L.  Wilson, 
on  his  motion  for  a  new  trial,  in  which  the  affiants  both  state  that 
Saratoga  street  never  was  paved  or  curbed.  Wilson  has  lived  on 
York  street  within  100  feet  of  the  lot  sued  for,  for  a  number  of 
years,  and  had  the  best  opportunity  of  being  well  informed  on 
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the  subject,  seems  to  be  an  intelligent  man  and  has  presented  a 
map  or  plat  of  the  lot  in  dispute  and  the  streets  and  grounds  adja- 
cent to  and  around  it,  showing  his  thorough  knowledge  of  the  facts 
♦  about  which  he  was  speaking,  which  are  in  conflict  with  the  state- 

ments of  the  witness,  Hahn. 

Other  irregularities,  to  say  the  least  of  them,  occurred  during 
the  trial.  And  under  all  the  circumstances  justice  to  appellant 
would  seem  to  require  that  he  should  be  allowed  the  opportunity  to 
rebut,  or  explain  the  new  evidence  given  on  Monday  morning, 
after  the  case  had  been  submitted  to  the  jury  and  they  adjourned 
over.    And  that  a  new  trial  should  have  been  awarded  him. 

In  Henderson,  etc.,  vs.  Rohison,  9  B.  Mon.,  502,  this  court  said 
if  after  the  argument  of  a  case  is  closed,  and  a  witness  be  permitted 
to  correct,  or  explain  his  evidence,  and  in  doing  so  he  gives  evi- 
dence not  previously  given,  and  calculated  to  have  an  effect  on  the 
jury,  the  opposite  party  should  be  permitted  to  show  by  other  proof 
that  the  statements  ought  not  to  be  regarded.  In  that  case  the 
opposite  party  offered  then  to  show  from  a  bill  of  exceptions  then 
in  court,  that  the  witness  had  made  statements  previously,  in  con- 
flict with  what  he  then  said.  But  it  may  often  be  the  case  that 
the  opposing  party  would  not  always  be  prepared  in  court  with  the 
evidence  to  rebut  the  corrected  statement.  And  justice  seems  to 
require  that  he  should  have  a  reasonable  opportunity  to  do  so,  even 
if  it  should  result  in  a  new  trial. 

Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  award  to  appellant  a  new  trial  and  for  further 
proceedings  consistent  herewith. 

Marshall,  Oreene,  for  appellant. 

Harrison  &  Burnett,  Stirman,  for  appellees. 
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Ed  Smedley  et  ux  t\  J.  W.  Sauneb. 

Judgment— Default— Incomplete  Petition. 

A  judgment  by  default  on  a  petition  to  set  aside  a  conveyance  as 
fraudulent,  is  premature,  unless  the  records  of  the  suit  and  the  con- 
veyance be  in  the  pleadings. 


APPExVL  FROM  HICKMAN  CIKCUIT  COURT. 
November  29,  1860. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellant  filed  his  petition  against  appellees  to  set  aside  a  con- 
veyance to  the  wife  of  Walker  of  snb-di vision  4  and  5  of  lot  145 
in  Columbus  as  fraudulent  He  having  obtained  a  judgment,  exe- 
cution and  return  of  no  property  found  in  the  Hickman  circuit 
court,  also  another  before  some  justice  of  the  peace,  both  of  which 
records  are  referred  to,  also  the. deed  from  Walker  to  Mrs.  Smed- 
ley is  made  part  of  the  petition. 

It  is  alleged  that  these  debts  existed  before  the  conveyance 
which  was  fraudulently  procured  by  the  husband,  he  having  paid 
for  the  lots,  then  being  embarrassed.  Process  was  served  on  both 
the  defendants  in  June,  18G0.  In  October,  1867,  a  judgment 
was  rendered  on  confession,  no  response  being  made,  setting  aside 
said  conveyance  so  far  as  necessary  to  pay  these  debts  and  sub- 
jecting the  property  thereto,  from  which  Smedley  and  wife  have 
appealed  and  urge  several  objections.  The  most  substantial  error 
is  as  to  taking  the  petition  for  confessed,  whilst  it  was  yet  incom- 
plete. For  having  made  these  records  part  thereof  the  defendants 
were  not  bound  to  answer  until  said  exhibits  were  in. 

The  conveyance  from  Walker  was  essential  in  order  to  assure 
the  purchaser  where  the  legal  title  was,  as  has  often  been  held  by 
this  court ;  bsides,  the  court  should  not  set  aside  a  solemn  instru- 
ment without  having  the  same  before  it.  The  order  of  confession 
was  erroneous,  and  the  judgment  premature,  which  is  not  a  mere 
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clerical  misprision,  but  a  reversable  error.     Wherefore,  the  judg- 
ment is  reversed  for  further  proceedings. 

Lindsey,  for  appellant 

Bradley,  Rodman,  for  appellee. 


Bevebidge^  Bkown  et  al  v.  John  Chaudit. 

New  Trial— Agreement  With  Attorney  to  Set  Cause  For  a  Certain  Time. 
An  affidavit  of  defendant  that  an  agreement  was  made  to  set  a  cause 
for  the  second  week  of  a  term,  and  that  the  case  was  called  the  firBt 
week  in  his  absence,  is  sufficient  to  justify  a  new  trial. 

Same. 

An   unexpected   adjournment   of   the    court   at    the    end   of    the   first 
week,  would  be  no  justification  of  a  violation  of  the  agreement. 

APPEAL  FROM  MARSHALL  CIRCUIT  COURT. 
November  23,  1869. 

Opiniox  of  the  Court  by  Judge  Williams: 

If  appellee  had  not  agreed  that  the  ease  should  stand  over  until 
the  second  week  of  the  circuit  term,  on  the  appeal  of  Brown  for 
him  to  do  so  in  order  that  he,  Brown,  might  go  to  Indiana  to 
attend  some  important  business,  he  could  easily  have  counter- 
vailed Browns'  affidavit  of  this  fact  by  his  own. 

Brown's  affidavit,  on  motion  for  a  new  trial,  to  this  fact,  must 
be  taken  as  true  in  the  absence  of  any  countervailing  affidavit  of 
Chaudit,  or  other  person,  and  on  this  fact  alone  entitled  him  to  a 
new  trial,  inasmuch  as  the  trial  was  had  the  first  week  of  the 
term,  and  in  Browns'  absence. 

The  unexpected  adjournment  of  the  tenn  at  the  end  of  the  first 
week  was  no  justification  of  the  violation  of  this  agreement,  and 
though  this  motion  was  made  on  Saturday  of  the  first  week,  the 
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last  day  the  court  would  sit  at  that  term,  it  should  have  prevailed. 
Judgment  reversed  for  a  new  trial. 


Husbands,  for  appellants. 
Palmer  &  Oilhert,  for  appellee. 


George  L.  Miles  et  al  v.  Trustees  of  Elizabethtown. 

Injunction  Against  Municipality  to  Stay  Proceedings. 

Injunction  cannot  be  maintained  against  a  municipality  to  stay  pro- 
ceedings under  a  charter  or  other  law,  for  the  purpose  of  giving  time  to 
get  it  repealed  or  abrogated. 

Same. 

Nor  to  prohibit  the  local  government  of  a  town  from  proceeding  to 
collect  taxes,  according  to  its  charter,  on  the  apprehended  reason  that 
the  money  when  collectd  will  be  misappropriated  or  incorrectly  used. 

appeal  from   HARDIN   CIRCUIT   COURT. 
November  22,  1869. 

Opinion  of  the  Court  by  Judge  Hardin: 

By  an  act  of  the  legislature,  to  repeal  the  charter  and  re- 
incorporate the  town  of  Elizabethtown,  approved  February  28, 
1868,  the  trustees  of  said  town  were  empowered  to  levy  and  col- 
lect a  tax  not  exceeding  one  dollar  on  each  one  hundred  dollars 
worth  of  property  in  said  town  (except  lands  used  for  horticul- 
tural or  agricultural  purposes)  taxable  under  the  revenue  laws  of 
the  State. 

This  suit  was  brought  by  the  appellants  in  July,  1869,  setting 
forth  in  their  petition  that  they  were  property  owners  and  tax- 
payers of  the  town ;  that  the  defendants,  the  trustees,  had  fraudu- 
lently and  for  purpose  of  speculation  and  personal  aggrandize- 
ment,  procured  the  passage  of  said   act  of  reincorporation,  by 
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which  the  boundaries  of  the  town  were  greatly  enlarged,  and 
power  was  conferred  on  said  trustees  to  open  new  streets  and 
alleys,  and  extend  those  already  established,  and  cause  them  to  be 
graded,  paved  or  otherwise  improved ;  and  to  procure  an  engineer 
or  surveyor  to  survey  and  fix  a  grade  for  the  streets  and  prepare 
a  map  of  the  same.  And  that  they  had  unnecessarily  levied  an 
exorbitant  tax  of  30  cents  on  each  $100  worth  of  taxable  prop- 
erty in  said  town,  which  they  were  then  proceeding  to  collect,  and 
intended  to  use  when  collected  to  enhance  the  value  of  their  own 
property,  and  otherwise  benefit  themselves  by  opening,  grading  and 
improving  a  street  called  Maple  street,  which  was  not  rendered 
necessary  by  the  population,  growth  or  business  of  the  town ;  and 
by  opening  another  street  which  was  not  needed  and  would  greatly 
damage  the  property  of  certain  individuals;  and  by  causing 
expensive  maps  and  profiles  of  the  town,  as  enlarged,  to  be  made, 
to  be  used  in  deceiving  persons  at  a  distance  in  relation  to  the 
supposed  growth  of  the  town,  for  selfish  purposes  of  some  of  the 
defendants. 

Wherefore,  they  prayed  an  injunction  restraining  the  defend- 
ants. 

First,  from  acting  imder  said  act  of  reincorporation  at  all,  until 
the  people  of  the  town  could  be  allowed  by  the  act  of  the  legisla- 
ture, to  vote  for  the  adoption  or  rejection  of  the  charter,  and  if 
this  could  not  be  done  then, 

Second,  from  collecting  any  tax  for  the  purpose  of  grading  said 
Maple  or  other  streets ;  and  from  grading  or  repairing  said  streets 
at  the  expense  of  the  tax  payers  of  the  town ;  and  from  collecting 
any  tax  to  be  used  in  paying  for  said  survey  and  map  of  the 
town,  and, 

Third,  from  collecting  any  tax  whatever  beyond  what  the 
defendants  might  show  to  be  absolutely  necessary  for  the  g6od 
government  of  the  town. 

Afterwards,  upon  a  notice  to  the  defendants  disclosing  substan- 
tially the  same  grounds  stated  in  the  petition  for  an  injunction, 
the  plaintiffs  moved  the  court  to  grant  an  injunction  staying  the 
collection  of  taxes  under  said  assessment.  And  before  the  decision 
of  this  motion,  the  defendants  filed  a  demurrer  to  the  petition; 
and  the  matters  of  law  arising  on  the  demurrer  seem  to  have  been 
considered  by  the  court,  together  with  said  motion;  and  in  the 
same  order  the  court  overruled   the  motion  and   sustained   the 
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demurrer.  And  the  plaintiffs  not  pleading  further,  their  petition 
was  dismissed,  and  they  have  appealed  from  that  judgment. 

We  are  aware  of  no  authority  for  an  injunction  to  stay  proceed- 
ings under  a  charter  or  other  law  for  the  purpose  of  giving  time 
to  get  it  repealed  or  abrogated.  'Nor  to  prohibit  the  local  govern- 
ment of  a  town  or  city  from  proceeding  to  collect  taxes  according 
to  its  charter,  merely  for  the  apprehended  reason  that  the  money 
when  collected  will  be  misappropriated  or  incorrectly  used,  nor 
to  compel  an  assurance  in  advance,  that  such  money  when  col- 
lected will  not  be  wrongfully  expended. 

Whatever  cause  may  exist  for  suspecting  corruption  or  misman- 
agement by  constituted  authorities,  we  do  not  think  the  remedy 
by  injunction  authorized  upon  such  a  state  of  facts  as  is  set  forth 
in  the  petition  in  this  case. 

It  seem  to  us,  therefore,  that  the  court  properly  dissolved  the 
injunction,  and  adjudged  the  petition  insufficient  on  demurrer. 

Wlierefore,  the  judgment  is  affirmed, 

Wilson,  for  appellant. 

Cofer  ^&  Marriott,  for  appellee. 


J.  D.  Mathews  et  al  v.  R.  K.  White  et  al. 

Descent  and  Distribution — ^WiUs — Construction. 

A  wiU  provides  "and  should  any  of  my  said  daughters  or  grand- 
daughters die,  having  no  living  child,  then  the  estate  given  them  herein, 
to  be  equally  divided  between  the  devisees  hereinbefore  named  etc." 
Held,  that  upon  the  happening  of  such  contingency,  the  devisees  would 
take  per  capita  and  not  per  stirpes. 

APPEAL    FROM    JEFFEBSOX     CIRCUIT     COURT^    CHANCERY    DIVISION. 

November  22,  1869. 

OpINIOX   of  THE   CoURT   BY  JuDGE   HaRDIN  : 

The  correctness  of  the  judgment  sought  to  be  reversed  on  this 
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appeal,  depends  on  the  proper  construction  of  the  following  clause 
of  the  will  of  David  Glass,  deceased: 

"I  direct  that  such  of  my  estate  as  shall  not  be  other- 
wise disposed  of  by  this  will,  be  divided  into  five  parts 
(including  what  I  have  given  to  each  of  my  children,  and 
which  will  be  hereafter  stated)  one-fifth  thereof  I  give  to 
my  daughter  Mary  M.  WTiite,  one-fifth  to  Margaret  I. 
Venable,  one-fifth  to  David  Ellen  Mathews,  one-fifth  to 
my  grand-daughters,  the  children  of  my  deceased  son  Kob- 
ert  W.  Glass,  and  the  remaining  fifth  I  give  one-half 
thereof  to  my  grand-daughter  Sarah  C.  Curry,  child  of  my 
deceased  daughter  Eliza  Ann  Irwin,  and  the  other  half 
thereof  I  give  and  bequeath  to  my  three  daughters  and  two 
grand-daughters,  first  above  named,  to  be  divided  between 
them,  my  two  grand-daughters,  children  of  my  son  Robert, 
to  take  one-fourth  of  the  half  of  said  fifth,  and  each  of 
my  said  daughters  daughters,  Mary  M.,  Margaret  I.  and 
David  Ellen,  to  take  one-fourth  of  the  half  of  said  fifth; 
and  should  any  of  my  said  daughters  or  grand-daughters ' 
die  having  no  living  child  or  children,  then  the  estate 
given  them  under  this  will,  I  direct  shall  be  equally 
divided  between  the  devisees  herein  before  named  and  the 
children  of  such  as  may  be  dead ;  the  children  of  such  as 
may  be  dead,  to  take  that  part  or  portion,  their  parent 
would  be  entitled  to  if  living." 

Under  said  provision,  said  Mary  M.  White  and  her  husband, 
Robert  K.  White,  received  of  the  testator's  estate  about  $6,849.38, 
for  which  they  became  contingently  liable  to  said  devisees  in 
remainder. 

Said  Marv  M.  White  having  died  leaving  no  living  children, 
her  said  husband  brought  this  suit  against  Margaret  I.  Venable, 
David  Ellen  ^lathews  and  Sarah  C.  Curry  and  their  husbands, 
and  said  two  (laughters  of  Robert  W.  Glass,  deceased,  seeking  a 
construction  of  the  will,  as  to  the  several  shares  of  the  defendants, 
in  said  funds  in  his  hands  which  he  asked  to  be  allowed  to  dis- 
tribute and  pay  to  the  defendants  according  to  their  several  rights. 

The  court  by  its  judgment  directed  the  payment  of  the  fund  in 
equal  parts  to  each  of  said  testators,  two  surviving  daughters,  Mrs. 
Venable  and  Mrs.  Mathews,  and  his  said  three  grand-daughters, 
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Mrs.  Curry  and  Elizabeth  L.  Glass  and  Sallie  J.  Glass,  thereby 
dividing  said  fund  into  five  equal  parts. 

It  is  insisted  for  the  appellants  that  ther  devisees  in  the 
remainder  take  of  said  fund  per  stirpe,  and  not  per  capita  as 
adjudged  by  the  court,  and  that  the  court  therefore  erred  to  their 
prejudice  in  admitting  each  of  the  children  of  R.  W.  Glass, 
deceased,  to  take  an  equal  share  with  them.  But  interpreting  the 
will  by  the  usual  rules  of  construction,  we  are  constrained  to 
concur  in  the  decision  of  the  chancellor. 

It  is  true  the  will,  in  explicit  language,  restricts  the  two  daugh- 
ters of  R.  W.  Glass,  deceased,  to  an  equal  share  with  the  appel- 
lants, in  the  immediate  division  of  the  estate,  and  only  departs 
from  the  law  of  distribution  by  curtailing  the  share  of  Mrs.  Curry 
and  limiting  the  title  conferred ;  but  in  the  ultimate  disposition  of 
the  share  of  Mrs.  White,  in  the  contingency  which  has  happened, 
the  testator's  direction  is  equally  explicit,  that  it  shall  be  equally 
divided  among  the  devisees  previously  named,  which  includes 
alike  Mrs.  Curry,  and  each  of  the  daughters  of  E.  W.  Glass, 
deceased,  as  well  as  the  two  surviving  daughters  of  the  testator. 

Wherefore,  the  judgment  is  affirmed. 


Bunch  &  Young,  for  appellant. 
Wheat,  White,  for  appellee. 


•    L.  E.  Maetin  v.  Samuel  Ra.y  et  ax. 

Deeda— Evidence  Aliunde  em  to  Ownership. 

In  a  controversy  over  a  lost  deed  of  purchase,  and  a  denial  of  joint 
ownership  is  set  up,  evidence  aliunde  as  to  recognition  by  defendant 
of  an  exercise  of  joint  ownership  by  the  plaintiff  shortly  after  the  alleged 
purchase,  will  preponderate. 

APPEL   FEOM   MONROE   CIECTJIT   COURT.  ' 

November  19,  1869. 
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Opinion  of  the  Couet  by  Judge  Haedin  : 

The  appellant  brought  this  suit  in  equity  against  Samuel  Eay, 
Jr.,  James  T.  Chism  and  John  Dixon,  alleging  in  substance  that 
W.  P.  Witcher  contracted  with  Dixon  for  the  purchase  of  a  house 
and  two  lots  in  the  town  of  Thompinsville  and  afterwards  the 
plaintiff  and  Ray  became  substituted  for  Witcher  and  paid  for 
the  property  jointly  and  received  Dixon's  deed,  which,  after  being 
recorded  in  the  Monroe  county  court  clerk's  office,  was  destroyed, 
by  the  burning  of  that  office,  in  both  the  original  writing  and  rec- 
ord, and  that  Ray  aftewards  fraudulently  set  up  claim  to  the 
entire  property  and  sold  and  executed  a  deed  for  it  to  Chism, 
which  the  plaintiff  prayed  to  have  set  aside ;  and  he  further  sought 
a  sale  of  the  property  and  an  equal  division  of  the  proceeds  and 
a  conveyance  from  Dixon  to  the  purchaser. 

The  defendants  controverted  all  the  allegations  of  the  petition 
importing  a  joint  purchase  and  conveyance,  or  any  interest  of  the 
plaintiff  in  the  property;  and  alleged  that  it  was  exclusively  pur- 
chased and  paid  for  by  Ray  for  Chism,  to  whom  Ray  afterwards 
conveyed  it,  Dixon  having  made  a  deed  to  Ray  alone. 

For  the  plaintiff  it  was  proved  by  the  clerk  that  according  to 
his  recollection  the  deed  was  made  to  Ray  and  Martin  jointly, 
and  two  other  witnesses  prove  facts  conducing  to  show  a  joint 
ownership  of  the  property  by  them.  But  on  the  other  side  Dixon 
testified  that  Ray  alone  bought  and  paid  for  the  property,  and 
that  the  deed  was  made  to  him,  and  that  the  plaintiff  had  nothing 
to  do  with  the  purchase. 

The  only  question  in  the  case,  then  is  one  of  fact ;  was  the  title 
in  Martin  and  Ray  jointly,  or  in  Ray  exclusively  ?  It  would  seem 
that  the  clerk  and  Dixon  were  alike  liable  to  be  mistaken  or  to 
have  forgotten  the  facts  after  a  number  of  years,  and  although 
as  Dixon  alone  prayed  the  payment  of  the  purchase  money,  it 
must  be  taken  from  his  testimony  that  Ray  paid  it  alone,  yet 
this  may  be  true  and  yet  Ray  in  paying  the  money  as  well  as  in 
negotiating  the  purchase  may  have  acted  for  himself  and  Martin 
jointly,  particularly  as  they  appear  to  have  been  partners  in  busi- 
ness at  one  time.  But  as  it  is  proved  by  the  witnesses  Peck  and 
Huggins  that  after  the  purchase  was  made  the  plaintiff  and  Ray 
exercised  joint  ownership  and  control  of  the  prox)erty,  and  Ray 
before  he  attempted  to  sell  and  convey  to  Chij^tu  recognized  the 
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plaintiff  as  a  joint  owner  of  the  property  with  himself  the  evi- 
dence preponderates  in  favor  of  the  conclusion  that  the  title  was 
rightly  conveyed  by  Dixon  to  Eay  and  the  plaintiff  jointly. 

We  do  not,  therefore,  concur  in  the  judgment  dismissing  the 
petition.    But  it  seems  to  us  the  plaintiff  was  entitled  to  relief. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Leslie  and  Bolts,  for  appellant. 


James  Metcalfe  v.  Mary  A.  Stubbs  et  ax. 

Parent  and  Child — ^Adyancements. 

A  deed  irom  a  father  to  eon  "in  consideration  of  $1.00  and  the  natural 
loye  and  affection/  held  to  be  an  advancement,  and  chargeable  to  the 
son  upon  a  settlement  of  the  estate. 

Same — ^Evidence. 

Such  a  deed  is  higher  and  better  evidence  than  mere  statements, 
some  contradictory,  made  subsequent  thereto,  by  the  father. 

Same— Rents. 

No  rents  could  be  chargeabe  to  the  son,  this  being  in  the  nature 
of  a  parol  gift  of  land. 

Same— Interest— Use. 

An  advancement,  in  the  nature  of  a  parol  gift,  for  the  erection  of  a 
dwelling  is  not  chargable  with  interest,  it  not  being  in  the  class  of 
cases  where  the  use  of  land  is  the  advancement  and  not  the  thing 
itself,  in  which  case  the  value  of  the  use,  but  not  the  interest  thereon, 
is  charged  to  the  beneficiary. 

APPEAIi  FBOM  CAMPBELL  OIBOUIT  OOUBT. 
November  20,  1869. 

Opinion  of  the  Oouet  by  Judge  Williams: 

This  case  involves  the  sole  question  of  advancements  by  William 
L.  Metcalfe,  deceased,  to  his  son  James,  the  appejlant 
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December  6,  1850,  William  Metcalfe  made  the  appellant  a 
deed  to  9%  acres  for  the  recited  consideration  of  one  dollar  and 
the  natural  love  and  affection  which  he  had  for  his  son.  James 
tried  to  repel  the  legal  effect  of  this  recited  consideration  by  the 
attempted  proof  that  it  was  for  the  consideration  that  James 
would  remove  from  Cincinnati  and  live  by  him.  But  we  regard 
the  deed  as  of  higher  and  more  certain  and  satisfactory  evidence 
than  the  many  incongruous,  inconsistent  and  contradictory  state- 
ments of  the  old  man  subsequently  made,  from  time  to  time 
through  a  series  of  years,  as  shown  by  the  respective  parties,  and 
for  many  of  the  reasons  shown  by  this  court  in  Cleaver  and  wife 
V8.  Kirh's  heirs,  3  Met.,  371,  and  Clarke  vs.  Clarke,  17  B.  Mon., 
704,  regard  the  charge  against  James  for  this  land  as  an  advance- 
ment as  right  But  we  know  of  no  legal  principle  by  which  he  can 
be  held  responsible  for  rents,  for  even  on  parol  gifts  of  land  no 
rent  can  be  charged,  as  held  by  this  court  in  Montjoy  vs.  McGin- 
nis,  2  Duvall,  187,  much  less  so  when  the  absolute  title  has  been 
conveyed  by  deed. 

William  T.  Metcalfe  originally  purchased  the  Owl  Creek  tract 
from  Taylor,  paying  at  the  time  $1,000  in  the  check  of  his  son 
James  and  executed  his  two  notes  for  the  deferred  payments. 

Afterwards  he  assigned  Taylor's  title  bond  to  his  son  James,  as 
may  be  inferred,  for  value  received,  and  James  substituted  his 
own  notes  to  Taylor  for  those  of  his  father's,  but  it  is  insisted  that 
James  should  be  held  for  this  $1,000  cash  payment,  because  as 
it  is  said  it  was  his  father's  means,  and  this  is  quite  probable, 
as  it  appears  he  did  most  if  not  all  the  checking  on  his  father's 
funds  deposited  in  bank,  and  the  evidence  indicates  that  James 
alone  could  check  on  these  funds. 

But  as  the  evidence  indicates  that  it  was  a  sale  for  value  and 
not  a  gift  by  his  father  to  James  it  should  be  presumed  as  settled 
in  this  trade,  though  Taylor's  title  bond  seems  not  to  be  in  the 
record,  notwithstanding  it  is  referred  to  as  part  of  his  deposition, 
and  would  be  more  satisfactory  if  so.  Whatever,  therefore,  may 
have  been  the  exact  state  of  the  case  as  to  this  check  for  $1,000, 
it  must  be  presumed  to  have  been  fully  settled  and  adjusted  in 
the  subsequent  purchase  of  the  land  by  James  from  his  father 
as  evidenced  by  the  transfer  of  the  title  bond.  It  was  erroneous 
to  adjudge  anything  against  him  on  this  account. 

Appellees  by  cross-appeal  question  the  correctness  of  the  judg- 
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ment  disallowing  anything  against  James  on  account  of  the  dwell- 
ing and  other  houses  built  by  James,  subsequently  to  his  father's 
conveyance  of  the  9%  acres.  As  to  this  there  is  no  writing  as  a 
guide  and  the  whole  matter  depends  upon  parol  evidence,  detail- 
ing, mainly  the  statements  of  the  old  man  made  before  the  houee 
was  built,  whilst  it  was  being  erected  and  after  it  was  completed. 
From  the  various  statements  of  the  old  man  and  facts  appearing 
we  are  convinced  that  he  did  assist  James  in  the  building  of  that 
rather  fine  and  commodious  dwelling.  It  is  true  his  statements 
as  to  this  are  mainly  of  a  general  character  and  somewhat  incon- 
gruous. Sometimes  he  would  say  he  built  it  for  James,  at  others 
he  assisted  James  in  building  it,  sometimes  that  he  had  paid  for 
it,  at  others  that  he  had  assisted  James  in  paying  for  it,  he  being 
unable  to  pay  for  it.  But  to  one  witness,  however,  did  the  old 
man  ever  express  the  amount  paid,  and  that  was  $3,000,  whilst 
it  must  have  cost  nearly  double  that  sum.  Upon  the  whole,  we 
think  James  should  be  charged  with  three  thousand  dollars  as  an 
advancement  on  account  of  the  dwelling,  etc.,  erected  on  the  9% 
acres  of  land  subsequently  to  his  father's  conveyance  of  it,  but 
no  interest  should  be  allowed  on  this,  as  it,  too,  was  a  gift  and 
not  a  loan,  hence,  distinguishable  from  that  class  of  cases  where 
the  use  of  land  and  slaves  is  the  advancement  and  not  the  thing 
itself  in  which  case  the  value  of  the  use,  but  not  interest  thereon, 
is  charged  to  the  beneficiary. 

Wherefore,  the  judgment  is  reversed  upon  the  appeal  and  cross- 
appeal  without  costs  to  either  party,  with  directions  to  render  a 
judgment  as  herein  indicated. 

Hallam,  for  appellant 

Hawhins,  for  appellee. 
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B.  J.  Whaxen  v.  Allen  Johnson  et  al. 

Written  InstmnLents — Terms  Varied  by  Parol  Testimony. 

Terms  of  a  written  contract  may  be  changed  by  parol  proof,  where  it 
is  shown  that  the  written  instrument  was  a  mere  form  and  to  include 
general  terms   applicable  to  other  parties   thereto. 

Attachment — Contract — ^Premature  Suit. 

Johnson  contracted,  in  writing  with  Whalen  to  cut  his  lumber,  pay- 
able on  delivery,  but  subsequently  made  a  parol  agreement  to  give 
him  twelve  months  time.  A  few  months  afterwards.  Johnson  sold  hie 
mill,  and  the  vendee  continued  to  cut  for  Whalen.  Held  that  an  attach- 
ment against  Whalen  before  the  end  of  the  credit  period  was  premature. 

Same. 

The  vendee  of  the  mill,  in  the  absence  of  a  special  agreement,  took 
same  under  whatever  contract  the  vendor  had  with  his  then  customers, 
and  subject  to  their  rights. 

APPEAL  FEOM  DAVIESS   CIRCUIT   COUET. 
November  20,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

In  March,  1867,  A.  B.  Johnson,  owning  a  circular  saw  mill, 
agreed  with  appellant  and  others  to  remove  it  to  their  neighbor- 
hood and  saw  the  logs  delivered  at  the  mill  at  65  cents  per  one 
hundred  feet  He  sent  them  a  written  proposition  containing  the 
terms,  signed  by  himself  and  which  they  were  also  to  sign,  desig- 
nating the  number  of  logs  to  be  furnished  by  each,  by  which  a  lien 
was  to  be  retained  on  the  lumber,  and  it  was  not  to  be  removed 
until  the  sawing  was  paid  for,  or  a  satisfactory  note  with  security 
given. 

Some  of  the  neighbors,  including  Whalen,  objected  to  the  terms, 
and  would  not  agree  to  deliver  as  many  logs  as  they  would  do  if 
time  was  given  them  to  realize  out  of  the  lumber.  A.  B.  John- 
son and  other  witnesses  state  that  he  sent  Whalen  word  that  he 
could  have  six  or  twelve  months'  time  if  he  desired  it,  that  these 
terms  included  in  the  written  memorial  were  for  a  form  and  to 
23 
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include  the  general  terms  of  sawing,  but  he  would  not  be  held  up 
to  them,  but  could  have  time  to  realize  out  of  the  lumber. 

AA'halen  was  a  good,  solvent  farmer,  and  Johnson  would,  there- 
fore, the  more  readily  waive  the  strict  terms  of  the  writtein 
memorial. 

Early  in  August,  A.  B.  Johnson  sold  the  mill  to  Allen  John- 
son, etc.,  but  there  seems  to  have  been  no  special  contract  between 
the  vendor  and  vendees  that  the  latter  were  to  continue  to  saw 
and  carry  out  the  vendor's  contracts  on  the  same  terms,  nor  was 
there  any  special  contract  between  these  plaintiffs  and  Whalen 
proved,  but  it  may  be  inferred  that  both  parties  tacitly  imder- 
stood  the  terms  to  be  the  same  and  that  the  vendees  continued 
the  business  on  the  same  terms. 

Xovember  29,  1867,  the  appellees  brought  this  suit  in  equity 
against  Whalen,  asserting  an  indebtedness  and  lien  on  the  sawed 
lumber  then  on  the  yard,  and  sued  out  an  attachment  on  the  aver- 
ment that  they  believed  Whalen  would  remove  it. 

Whalen  controverted  the  alleged  amount  of  his  indebtedness, 
denied  the  asserted  lien  and  claimed  that  he  was  entitled  to  a 
credit  of  six  months,  and  denied  any  cause  of  attachment. 

The  court  adjudged  to  the  plaintiffs  fifty-one  dollars  with  inter- 
est from  the  date  thereof,  sustaineil  the  attachment  and  ordered 
the  lumber  sold,  from  which  Whalen  has  appealed. 

Had  a  lien  existed  and  a  cause  of  attachment  appeared,  the 
suit  would  not  have  been  premature,  but  as  A.  B.  Johnson  had 
waived  his  lien  and  given  to  Whalen  six  or  twelve  months'  time 
to  enable  him  to  realize  out  of  the  lumber,  and  this  upon  a  suf- 
ficient consideration,  after  the  signing  said  written  article;  no 
lien  by  reason  of  any  contract  between  him  and  Whalen  existed, 
nor  would  the  debt  be  due  for  six  months. 

If,  as  asserted  by  paintiffs,  they  predicate  their  lien  upon  the 
contract  between  their  vendor,  A.  B.  Johnson,  and  Whalen,  they 
can  have  no  rights  as  against  Whalen  which  Johnson  would 
not  have  had,  provided  he  had  done  the  sawing.  No  special  con- 
tract as  between  the  plaintiffs  and  W^halen  being  shown,  nor 
indeed  set  up,  but,  as  averred  by  them,  a  large  portion  of  the 
lumber  had  been  sawed  by  their  vendor  and  they  continued  the 
business  to  comply  with  his  contracts  pursuant  to  their  undertak- 
ing to  him,  it  is  quite  apparent  that  their  legal  right  to  maintain 
their  suit  and  to  sustain  their  attachment  must  be  predicted  upon 
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the  relations  existing  between  A.  B.  Johnson  and  Whalen.  As 
A.  B.  Johnson  could  neither  have  maintained  an  action  or  attach- 
ment for  the  causes  set  out  in  this  petition  and  affidavit,  the  judg- 
ment must  be  reversed,  with  directions  to  discharge  the  attach- 
ment and  dismiss  the  suit  without  prejudice. 

Suiope^  for  appellant 

Ray  &  Hardin,  for  appellees. 


A.  J.  RoPEE^s  Heirs  et  al  v.  A.  J.  Roper's  Executors. 

Executors  and  Administrator— Violation  of  Authority. 

An  administrator  who,  through  laches,  losses  to  thd  estate,  assets, 
being  a  sale  of  personal  property  not  authorized  by  the  will  or  court, 
will  be  held  personally  liable  therefor. 

Same. 

Regardless  of  whatever  good  faith  they  may  have  shown,  the  transcend- 
ing of  their  legal  powers  and  legal  duties,  will  render  them  liable. 

APPEAL  FROM  FULTON   CIRCUIT   COURT. 
November  25,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

A.  J.  Roper  died  testate,  in  Fulton  county,  Kentucky,  where 
his  executors  qualified,  after  which,  without  any  order  of  court, 
they  sold  a  slave  in  Obion  county,  Tennessee,  to  T.  M.  Pierce,  on 
three  months'  time,  taking  G.  M.  Pierce  as  security;  said  debt 
not  being  paid  and  being  secured  by  three  notes,  the  executors 
took  judgment  on  all  before  a  justice  of  the  peace,  in  said  Obion 
county,  March  23,  1861,  which  were  "stayed  by  L.  M.  Clay,"  and 
thus  matters  remained  until  September  10,  1866,  when  executions 
were  taken  out  and  return  no  property  found. 

Pierce,  the  debtor,  remained  good  until  the  destruction  of  his 
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slave  property  by  the  war,  and  Clay  until  he  conveyed  his  land, 
about  September  5th  or  6th,  1866. 

Civil  government  was  set  up  and  a  sheriif  appointed  in  Obion 
coimty,  in  June,  1865. 

The  county  court  of  Fulton  first  charged  said  executors  with 
the  value  of  said  slave  in  settlement,  but  in  a  subsequent  one 
allowed  them  a  credit  therefor. 

The  legatees  and  heirs  of  the  testator  appealed  therefrom  to  the 
circuit  court,  which  also  allowed  said  credit,  and  they  have  now 
appealed  to  this  court. 

The  executors  acted  no  doubt  in  good  faith  in  the  sale  of  said 
slave,  having  sold  him  as  is  conceded  of  his  vicious  and  ungov- 
ernable disposition.  The  policy  of  our  statutes,  however,  was  to 
preserve  the  slave  estate  for  the  legatees  and  heirs,  unless  the  will 
authorized  the  sale,  or  a  court  of  competent  jurisdistion  should 
so  order,  or  unless  it  should  be  necessary  for  the  payment  of  the 
decedent's  debts,  neither  of  which  appear  herein,  therefore,  whilst 
the  object  was  a  good  one,  neither  the  sale  nor  the  place  where 
sold  can  be  strictly  and  legally  justified. 

By  section  4,  article  1,  chapter  93,  2  Stant.,  Revised  Statutes, 
359,  it  is  enacted  that: 

"Slaves  shall  not  be  sold  by  the  personal  representative, 
unless  for  the  want  of  other  assets,  it  be  necessary  to  pay 
debts  of  decedent." 

Other  statutes  authorize  a  sale  by  order  of  court 
Having  made  the  sale,  however,  on  credit,  in  Tennessee,  and 
the  political  disturbances  of  the  United  States,  particularly  of 
the  Southern  states,  having  broken  out,  it  was  doubtless  highly 
imprudent  to  collect  the  debt  in  such  common  currency  as  was  in 
general  use  at  that  time.  Tennessee  had  not  seceded  when  the 
judgment  was  rendered,  but  had  before  the  "stay"  was  out,  hence 
it  could  then  only  be  collected  in  such  currency  as  was  common  to 
the  "Confederacy." 

But  after  the  rebellion  was  over  and  civil  government,  under 
the  United  States,  had  been  restored,  it  was  near  fifteen  months 
before  execution  was  taken  out,  or  any  legal  steps  taken  to  enforce 
these  judgments,  and  the  proof  shows  that  Clay,  the  security, 
remained  good  until  within  a  few  days  of  the  issual  of  the  exe- 
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cutions,  when  he  made  the  conveyance  of  his  land,  probably,  to 
defeat  these  very  liabilities. 

This  laches  by  the  executors  cannot  be  legally  justified  on  any 
hypothesis  that  the  sheriff  of  the  county  was  insolvent  and  unre- 
liable, and  therefore  they  preferred  to  delay  the  collection  of 
the  debt  to  risking  him.  Had  the  executors  pursued  the  legal 
remedies  and  the  recovery  had  been  lost  because  thereof,  or  from 
having  gone  into  the  hands  of  a  public  functionary,  this  would 
have  been  a  full  justification  of  any  asserted  liability  because  of 
the  loss  in  his  hands,  b\it  having  chosen  to  rely  upon  the  debtors, 
rather  than  the  collecting  oflScer,  the  executors  must  abide  the  legal 
consequences  of  their  option.  The  proof,  however,  in  this  case 
leaves  little  room  to  doubt  that  had  they  at  the  earliest  reasonable 
time,  after  the  restoration  of  civil  government,  taken  out  execu- 
tions and  placed  them  in  the  sheriff's  hands,  the  debts  would  have 
been  collected  and  paid  over,  for  whatever  may  have  been  the 
individual  situation  of  the  sheriff,  he  seems  to  have  promptly  paid 
over  all  the  money  collected  by  him  as  an  oflBcer. 

The  whole  case  then  shows,  first,  a  violation  of  legal  duty  in 
the  sale  of  the  slave  without  authority  first  obtained. 

Xext,  in  selling  the  slave  in  Tennessee,  and,  thirdly,  in  not 
promptly  pursuing  the  legal  means  of  collecting  the  debt,  and 
for  these  reasons  the  executors  must  answer  to  the  appellants  for 
the  loss  of  said  slave,  however  hard  may  be  the  case  in  its  moral 
aspect,  and  with  whatever  good  faith  they  may  have  acted,  for  they 
have  transcended  their  legal  powers  and  violated  their  legal  duties, 
and  for  these  things  we  cannot  doubt  their  legal  responsibility. 

"Wherefore,  the  judgment  is  reversed,  with  directions  for  further 
proceedings  consitsent  with  this  opinion,  and  the  correction  of 
the  county  court  settlement,  which  allowed  the  executors  credit 
for  the  price  of  said  slave. 

Rodman,  for  appellants. 

James,  for  appellees. 
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Geoege  Pabkebson  t;.  Isaac  W.  Cohn. 

Hew  Trial— Witnesses  Absent  Withont  Consent  or  Nes^gence  of  Defendant 
The  absence  of  witnesses,  who  had  been   summoned,   and  appeared, 
but    absented    themselves    without    the    consent    or    knowledge    of    the 
defendant,  will  justify  a  new  trial. 

APPEAL  FROM  HABDIN   CIBCCIT   COUBT. 
November  20,  1869. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

The  facts  which  the  absent  witnesses  would  prove  as  disclosed 
in  the  affidavit  of  the  attorney  of  appellant,  were  material  to  the 
issue.  lie  stated  that  the  witnesses  had  been  in  attendance  during 
the  term,  that  he  had  conversed  with  one  of  them  and  knew  he 
would  prove  the  material  facts,  as  the  witness  told  him  and  thev 
were  absent  without  the  consent  or  procurement  of  his  client,  or 
himself.  As  they  had  been  in  attendance  it  should  be  presumed 
they  had  been  summoned,  and  if  there  had  been  any  want  of  dili- 
gence in  failing  to  have  subpoenas  for  the  witnesses,  or  in  having 
them  summoned,  the  papers  of  the  case  would  have  shown  it. 
But  on  the  motion  for  a  new  trial  the  witnesses  swore  they  had 
been  summoned,  and  account  for  their  absence,  which  was  with- 
out the  consent  or  knowledge  of  appellant,  or  her  coimsel. 

The  grounds  for  a  continuance  were  clearly  made  out,  and  the 
motion  of  appellant,  therefore,  should  have  been  sustained. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  set  aside  the  verdict,  award  a  new  trial,  and 
for  further  proceedings  consistent  herewith. 

Winter  smith,  for  appellant. 

Vertrees  Brown  &  Murray,  for  appellee. 


Slade  v.  Bckleb  et  xVL.  347 


Opinion  of  the  Court. 


Samuel  Slade  v.  John  Eckleb,  et  al. 

Evidence — ^Excluding  Record  of  Another  Suit,  Though  Irregular. 

However  irregular  may  have  been  the  records  of  a  suit,  unless  it  is 
void,  it  is  not  subject  to  be  collaterally  questioned,  and  it  is  error  to 
exclude  same  as  evidence  in  another  suit  subsequent  thereto. 

APPEAL  FBOM  HAKEISON  CIRCUIT  COURT. 
November  30,  1869. 

Opinion  of  the  Court  by  Judge  Hardin  : 

This  suit,  though  commenced  in  equity,  was  tried  as  an  ordinary 
action  for  the  recovery  of  about  9%  acres  of  land  which  the  plain- 
tiff claimed,  as  embraced  by  a  patent  to  James  Brooks  for  9,11434 
acres  of  land,  dated  1905.  And  by  a  deed  made  by  Theophilus 
Charming,  as  commisisoner  for  the  heirs  of  Brooks,  to  William 
Logan's  devisees,  dated  December  17,  1831,  and  made  under  a 
decree  of  the  Harrison  circuit  court  in  the  suit  of  Pricilla  Logan 
and  others  against  Simoh  Kenton's  heirs  and  others;  and  by  a 
devisees  of  William  Logan,  deceased,  made  by  John  Trimble, 
under  a  power  of  attorney,  to  W.  W.  Trimble  in  1852;  and  by  a 
deed  from  W.  W.  Trimble  to  H.  Cox,  dated  February  20,  1854; 
and  by  a  deed  from  Cox  to  the  plaintiff,  dated  in  February,  1864. 

These  title  papers,  together  with  a  transcript  of  tlie  suit  of 
I/Ogan,  etc.,  vs.  Kenton's  heirs,  etc.,  and  the  will  of  William  Logan, 
deceased,  and  said  power  of  attorney  to  John  Trimble,  were  read 
to  the  jury  on  the  trial  as  evidence  for  the  plaintiff,  and  oral  testi- 
mony was  adduced  conducing  to  show  that  they  covered  the  land 
in  dispute. 

When  the  evidence  was  closed,  the  defendant  moved  the  court 

"To  exclude  the  record  and  proceedings  in  the  case  of 
Priscilla  Logan,  etc.,  vs.  Simon  Kenton,  etc.,  from  the 
jury,  and  the  commissioner's  deed  made  under  the  inter- 
locutory decree  therein,  which  motion  was  sustained,  except 
to  show  boundary." 

The  defendant  also  moved  to  exclude  the  power  of  attorney  to 
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John  Trimble  and  the  copy  of  William  Logan's  will,  and  this 
motion  was  sustained. 

These  rulings  were  duly  excepted  to,  and  are  now  complained 
of  as  grounds  for  reversing  the  judgment  which  was  rendered  for 
the  defendant. 

Although  the  proceedings  in  the  suit  of  Logan,  etc.,  vs.  Ken- 
ton's heirs,  etc.,  may  have  been  irregular,  they  do  not  appear  to 
have  been  void,  and  therefore  according  to  various  decisions  of 
this  court,  they  were  not  subject  to  be  collaterally  questioned, 
they  were,  therefore,  erroneously  excluded.  (8  Bihh,  102;  9 
Dana,  277.) 

It  seems  to  this  court,  also,  that  there  was  not  suflScient  reason 
for  excluding  either  of  the  other  papers  which  the  court  had  per- 
mitted the  plaintiflF  to  read  to  the  jury. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial,  and  for  further  proceedings  not  inconsitsent  with 
this  opinion. 


Trimble,  for  appellant. 
Ward,  for  appellee. 


J.  Allen  Poeteb  &  Bbooks  v.  Andebson  &  Wainman  et  al. 
Same  v.  J.  Guthrie  Coke. 

Lien  by  Mechanics  for  Unpaid  Balance — ^Acceptance  of  Order,  no  Waiver. 

Builders  of  a  house,  receiving  an  order  on  the  owner  for  their  portion 
of  the  work  done,  $1174.00,  presented  it,  which  was  accepted.  For  a  bal- 
ance due  them  of  $374.00  they  would  be  entitled  to  assert  their  lien, 
the  acceptance  of  the  personal  order,  not  being  a  waiver  of  the  lien. 

Bills  and  Notes — ^Usury. 

To  purge  a  note  of  alleged  usury,  where  sold  to  a  purchaser  for  a  con- 
siderable discount,  it  must  be  shown  that  he  connived  with  the  vendors 
to  thus  be  a  party  to  the  evasion  of  the  usury  laws,  or  had  notice 
of  such  transaction. 

appeal    from    LOUISVILLE    CHANCERY    COURT. 
November  17,  1869. 


Porter  &  Brooks  v.  Anderson  &  Wainman  et  al.  349 

Opinion  of  the  Court. 

Opinion  of  the  Court  by  Judge  Hardin  : 

So  far  as  the  judgment  appealed  from  in  these  cases  relates  to 
and  enforces  the  claims  and  liens  of  Barber  and  Doiigan  &  Smith, 
as  vendors  of  the  lots  in  controversy,  it  does  not  seem  to  be  liable 
to  objection  in  its  principles  or  details.  And  it  does  not  seem 
necessary  to  say  more  of  the  action  of  the  court  in  setting  aside 
or  correcting  the  first  judgment  of  sale  in  the  suit  of  Anderson 
and  Wainman  vs.  Porter,  etc.,  and  in  rendering  judgment  in  favor 
of  Thompson  &  Speed,  on  their  claims,  than  that  after  consider- 
ing the  objections  taken  to  the  action  of  the  court  in  those  par- 
ticulars, we  do  not  perceive  in  it  any  irregularity  or  error  which 
should  require  a  reversal  on  this  appeal. 

Two  questions  only,  need  be  particularly  examined. 

1.  Did  the  court  err  in  sustaining  the  claim  of  Anderson  and 
Wainman  as  sub-contractors  under  O'Neil  for  building  the  brick 
work  of  the  house,  which  Porter  &  Brooks  had  employed  O'Neil 
to  build  on  their  lots,  Nos.  125  and  126  ?  Under  their  contract 
with  O'Xeil,  they  completed  said  work,  and  on  the  28th  of  March, 
1867,  O'Neil  gave  them  an  order  on  Porter  &  Brooks  for  $1,174, 
the  price  of  the  work,  which  Porter  &  Brooks  accepted,  and  a 
balance  remaining  unpaid  thereon  of  $374,  on  the  26th  day  of 
June,  1867,  they  gave  notice  to  Porter  &  Brooks  that  they  would 
assert  their  lien  as  mechanics,  and  sub-contractors,  and  subse- 
quently brought  their  suit. 

The  appellants  admitted  the  debt,  but  denied  the  existence  of 
the  lien,  relying  on  the  acceptance  of  the  order  as  the  creation  of 
a  personal  debt  and  a  waiver  of  the  lien,  and  alleged  a  settlement 
between  them  and  O'Xeil,  and  exhibited  his  receipt  for  a  balance 
in  full  of  the  price  of  the  building.  It  was  proved  by  O'Neil, 
however,  that  the  appellants  received  credit  by  their  acceptance 
in  favor  of  Anderson  &  Wainman,  in  their  said  settlement  and  so 
far  as  he  knew  the  parties  had  not  intended  to  release  the  lien. 
We  perceive  nothing  in  said  transaction  inconsistent  with  the  con- 
tinuance of  the  lien,  and  are  of  opinion  that  the  court  properly 
enforced  it. 

2.  On  the  8th  of  May,  1867,  Brooks  executed  his  note  with  a 
mortgage  on  said  lot,  No.  125,  to  Porter  for  $1,632,  and  Porter 
endorsed  the  note  with  his  name  and  placed  it  in  the  hands  of 
R.  V.  Snodgrass,  and  authorized  him  to  sell  the  note,  and  retain 
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for  his  services  all  he  could  get  for  the  note  over  $1,200.  Snod- 
grass  sold  the  note  as  his  own  to  J.  Guthrie  Coke  for  $1,332,  and 
retaining  $132,  paid  over  the  residue  to  Porter.  Porter  after- 
wards purchased  said  lot,  No.  125,  from  Brooks,  and  agreed  as 
part  of  the  price,  to  buy  said  note  of  $1,632.  Afterwards,  when 
sued  by  Clark  for  a  foreclosure  of  the  mortgage  both  Porter  and 
Brooks  pleaded  in  substance  that  the  transaction  was  a  mere 
device  to  borrow  money  of  Coke  at  an  illegal  rate  of  interest  by 
an  evasion  of  the  usury  laws,  and  they  seek  to  purge  the  debt  of 
the  usury  it  contained,  according  to  these  representations. 

But  whatever  may  have  been  the  intention  of  tlie  appellants 
they  have  failed  to  show  that  Coke  was  a  party  to,  or  had  notice 
of  it,  if  it  was  such  as  alleged  by  them.  On  the  contrary,  it 
appears  that  Coke  purchased  the  note  from  Snodgrass,  believing 
him  to  be  the  owner  of  it,  for  a  valuable  consideration,  and  Por- 
ter afterwards  undertook  to  pay  it  as  part  of  the  price  of  the  lot 
On  these  facts  we  concur  with  the  chancellor  that  the  transaction 
between  Porter  and  Coke  was  not  usurious. 

Wherefore,  the  judgment  is  affirmed. 

Stratton,  for  appellants. 

Pirtle,  Caruth,  Arbegust,  for  appellees. 
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Isaac  azs'd  Peter  Stephens  v.  W.  S.  Bishop  assignee  &c. 

Gift»— Not  Subject  to  Bankruptcy  Proceedings. 

A  gift  by  a  father  to  his  "son  and  his  heirs/'  is  held  to  enure  to  the 
use  and  benefit  of  them  alone,  and  not  subject  to  proceedings  in  bank- 
ruptcy to  subject  same  to  the  debts  of  the  son. 

Same— Creditors. 

As  creditors  have  no  right  to  prescribe  the  terms  of  a  gift,  a  condition 
that  property  deeded  to  the  debtor  and  his  heirs,  free  from  his  debts, 
is  held  to  be  both  moral  and  legally  right. 

Same — ^Answer — ^Demurrer. 

An  answer  setting  up  such  grounds  of  defense,  is  not  subject  to 
demurrer. 


APPEAL   FROM   BALLABD   CIRCUIT   COURT. 
November  30,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

Whatever  vendible  interest,  if  any,  held  by  the  bankrupt  in  the 
land  sued  for  in  this  case  passed  to  the  appellee  as  the  appellant's 
assignee  in  bankruptcy.  And  the  circuit  court  had  equitable 
jurisdiction  to  adjust  the  title,  require  a  surrender  of  possession, 
and  sell  the  bankrupt's  interest  under  the  deed  of  trtist  by  his 
father  to  his  brother.  Had  he  himself  owned  the  legal  title  and 
conveyed  it  in  trust  or  had  he  bought  it  and  had  it  conveyed  in 
like  manner  as  the  owner  and  donor  did,  his  creditors,  might  have 
subjected  his  beneficial  interest  which  could  not,  by  any  provision 
in  the  deed,  have  been  availably  exempted  from  their  demands. 

But  his  father,  as  owner  of  the  land  gave  it  to  him  and  his 
children,  and  had  a  right,  both  moral  and  legal,  to  secure  it  to 
their  use  as  a  home  against  the  claims  of  creditors  who  have  no 
right  to  object  to  or  prescribe  the  terms  of  the  gift  and  have  not 
been  injured  by  them  as  fixed  by  the  donor  as  fundamental  condi- 
tions of  his  bounty. 

The  spirit  and  context  of  the  conveyance  show  that  the  word 
'Tieirs"  was  intended  to  mean  children,   and  that   the  donor's 
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purpose  was  to  secure  a  home  for  the  appellant  and  his  children. 
And,  to  that  end,  he  expressly  provides,  as  he  had  a  right  to  do, 
that  creditors  should  never  touch  it,  and  conveyed  the  title  for  the 
joint  use  of  father  and  children  as  a  home  for  the  family. 

The  answer,  relying  on  these  grounds,  presents  and  effectual 
bar  to  the  asserted  equity  of  the  appellee  for  the  benefit  of 
creditors  to  sell  any  inseparable  interest  in  the  land  and  thereby 
frustrate  the  benevolent  object  of  the  donor  who  rightfully  chose 
the  terms  and  conditions  of  his  gratuity. 

The  circuit  court  therefore  erred  in  sustaining  the  demurrer  to 
the  answer  and  decreeing  a  sale  of  the  land. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  dismiss  the  petition. 

Rodman,  for  appellant. 

White  &  Bishop,  for  appellee. 


Thomas  Lawson  v.  D.   P.  Weight. 

Attorney  and  Client — Consent  Judgment— Power  to  Change. 

After   a   consent   judgment    has   been   agreed   on   by    litigants^    th^r 
attorneys  cannot  change  or  annul  same. 

Same. 

An  attorney  has  no  power  to  compromise  hia  clients  suits,  nor  to  set 
aside  a  judgment  in  his  favor. 

APPEAL  FROM   CLINTON   CIRCUIT   COURT. 
November  24,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

At  the  February  term,  1866  of  the  court  below,  a  judgment  was 
rendered  reciting  that  the  parties  were  present  in  person,  and 
their  attorneys  were  also  present,  and  by  their  agreement  the  con- 
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tract  in  relation  to  the  land  was  rescinded,  and  the  judgment 
entered  in  conformity  to  the  said  agreement 

Subsequently  appellee  filed  an  amended  petition,  setting  forth 
the  agreement  of  the  parties,  but  alleges  that  before  the  judgment 
was  rendered  by  the  court,  their  attorneys  ascertained  that  the 
parties  could  not  be  placed  in  statu  quo  and  that  they  would  not 
have  said  judgment  entered,  and  that  it  was  afterwards  entered 
by  mistake. 

If  it  be  true,  as  alleged,  that  appellee's  attorney  after  the 
terms  of  settlement,  and  the  character  of  the  judgment  to  be 
entered  were  agreed  upon  by  the  parties,  their  attorneys,  and  the 
attorney  of  neither  of  them  had  any  power  to  consent  to  a  change 
of  the  terms  of  the  settlement,  much  less  to  set  aside  the  agree- 
ment. Such  is  not  the  nature  of  the  employment  of  an  attor- 
ney at  law,  he  has  no  power  to  compromise  his  client's  suits, 
uor  to  set  aside  a  judgment  in  his  client's  favor,  the- allegations 
of  the  amended  petition  were  therefore  insufficient  to  authorize 
the  relief  sought. 

But  even  if  the  agreement  should  have  been  set  aside,  before 
appellee  could  have  enforced  a  specific  execution  of  the  contract, 
he  should  have  manifested  the  ability  of  his  assignor  to  make  to 
appellant  a  good  title  to  the  land,  a  tender  of  the  relinquishment 
of  his  widow's  right  of  dower  was  not  sufficient 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  for  such  proceedings  to  be  had  as  may  be  neces- 
sary to  carry  out  the  consent  judgment  entered  at  February 
term,  1866. 


VanWinklej  for  appellant. 
Winfrey,  for  appellee. 
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.    John  Lang  v.  Maby  O.  Phillips^  &c. 

Decree  Rendered— Pleftding. 

After  a  decree  rendered  oonfirming  a  sale  of  lands,  the  husband,  having 
a  life  estate  by  the  curtesy  entered  his  appearance  and  filed  an  answer 
approving  the  sale.  Hdd  to  cure  the  defect  of  title,  and  the  appeal 
therefrom  dismissed. 


APPEAL    FROM    LOUISVILLE    CHANCERY    COURT. 
November  17,  1869. 

Opinion  of  the  Court  by  Judge  Hardin: 

This  appeal  is  from  a  peremptory  order  on  the  appellant  to 
pay  the  purchase  money  for  a  tract  of  land  purchased  by  him 
at  a  decretal  sale.  The  proceedings  are  admitted  to  have  been 
such  as  to  pass  the  title,  at  least  such  as  the  appellant  is  will- 
ing to  accept^  to  six-sevenths  of  the  property,  but  the  other  seventh 
being  embraced  by  the  decree  of  sale,  as  belonging  to  Elias  P. 
Hodges  and  Margaret  Hodges,  who  were  infants  and  represented 
by  their  guardian  under  the  statute,  and  their  father,  Jubal 
Hodges,  having  a  life  estate  by  the  curtesy,  in  said  7th  part 
of  the  tract,  and  not  having  been  personally  before  the  court 
when  the  decree  was  rendered,  the  purchaser  objected  on  the 
ground  that  the  proceedings  were  defective  as  to  said  seventh 
part,  and  now  prosecutes  the  appeal  on  that  ground,  although 
he  appeared  and  filed  an  answer  approving  of  the  sale,  and  ten- 
dered a  deed  of  confirmation  thereof. 

It  seems  to  this  court  that  the  apprehended  defect  in  the  title 
was  cured  by  the  ratification  and  conveyance  of  Jubal  Hodges, 
and  the  court  properly  ordered  the  payment  of  the  purchase 
money. 

Wherefore  the  judgment  is  affirmed. 

Joyes,  for  appellant. 

Wood  &  Vetter,  for  appellees. 
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A.  P.  BoNYSsoN  V.  Thompson  &  Gilson. 

Pleading — Sufficiency  of  Answer. 

A  petition  on  an  action  of  account,  did  not  refer  to  the  exhibit 
attached,  as  a  part  thereof,  nor  made  a  bill  of  particulars.  Held  that 
an  answer  thereto  was  not  necessary. 

Sam& 

Nor  could  the  defendant  be  required  to  admit  or  deny  particular  items, 
not  so  alleged  by  implication. 

Same. 

A  demurrer  to  the  answer,  for  insufficiency,  was  improperly  sustained. 

APPEAL    FROM    MCCKACKEX    CIBCUIT    COURT. 
November  23,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Acording  to  the  decision  of  this  court  in  the  case  of  Webb 
V.  Jeffries  J  etc.,  2  Bush  221,  and  the  more  recent  case  of  Thurs- 
ton^s  admr.  v.  Oldham,  the  demurrer  to  the  answer  of  the^ 
defendant  was  erroneously  sustained. 

It  was  said  in  the  last  named  case  in  accordance  with  the 
cases  of  Frances  v.  Frances,  18  B.  Monroe,  57,  and  said  case  of 
Webb  V.  Jeffries  etc.,  that 

"what  is  necessary  to  constitute  a  STifficient  denial  in  any 
particular  case  must  depend  on  the  import  of  the  petition 
or  of  the  counter-claim  or  set-oflF  presented  by  an  answer. 
Such  pleadings  when  founded  on  an  account,  as  in  this 
case,  have  been  construed  to  relate  to  it  and  by  implica- 
tion, to  allege  what  may  be  reasonably  inferred  from  the 
statement  of  the  items  of  the  account;  and  if  for  example 
the  foundation  of  the  action  is  an  ordinary  account  for 
goods,  the  petition,  although  in  the  brief  form  prescribed 
for  use  under  the  Code,  will  be  taken  to  allege  a  sale  and 
delivery  of  the  goods  to  the  party  charged  upon  an  express 
or  implied  promise  to  pay  therefor  the  prices  stated  in  the 
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account,  and  the  answer  therefore,  to  be  suflScient,  as 
a  denial,  should  controvert  some  material  part  of  these 
actual  or  constructive  averments." 

The  paper  filed  showing  tlie  aggregate  sum  claimed,  is  not 
referred  to  in  the  petition,  as  it  should  have  been  if  intended  to 
be  treated  as  the  foundation  of  the  action.  (Hill,  etc.  v.  Barrett, 
etc.,  H  B.  Monroe,  83.)  But  if  it  was,  as  it  is  not  a  bill  of  par- 
ticulars, it  does  not  render  the  averments  of  the  petition  more  spe- 
cific, nor  render  greater  particularity  in  the  answer  necessary. 
The  bill  of  particulars  afterwards  filed  might  have  had  that 
effect,  but  according  to  the  case  of  Webb  v.  Jeffries,  etc.,  supra, 
as  it  was  not  so  referred  to  as  to  make  it  the  foundation  of  the 
action,  the  defendant  was  not  bound  to  respond  to  it 

The  only  remaining  question,  then^  is  whether  the  answer  is 
sufficiently  explicit  so  far  as  it  purports  to  controvert  the  plain- 
tiffs claim,  as  set  forth  in  the  petition. 

The  defendant  could  not  be  required  to  admit  or  deny  particu- 
lar items  of  the  claim,  for  it  was  not  so  alleged  in  terms  or  by 
implication.  But  admitting  the  sum  of  $150  of  the  account  as 
just,  including  the  credit  of  $13,  it  seems  to  us  the  answer  suf- 
ficiently controverted  the  residue  of  the  claim  as  presented  by 
the  petition. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

King,  for  appellant. 
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GovEY  Hood  v.  James  Yowel. 

Bailment»— Contract  for  Hire  of  Property— Breach  of  Warranty. 

A  bailee,  for  hire  of  property  for  a  specific  period,  if  deprived  of  the 
use  thereof  by  a  superior  title,  or  by  the  act  of  law,  he  may  resort  to 
the  implied  warranty  of  undisturbed  po-ises3ion  fbr  the  term. 

Same — ^Act  of  Goyemment. 

If  in  the  exercise  of  Eminent  Domain  or  other  power  in  the  government, 
it  takes  the  property,  it  thereby  becomes  responsible  to  the  holder  of 
the  title  for  its  value,  but  not  to  the  bailee  for  a  term. 

Warranty,  as  Against  Acts  of  Government. 

Unless  there  be  an  express  covenant  to  such,  no  general  warranty  of 
title  can  be  oontrued  as  a  guarranty  against  the  action  of  the  govemn^ent 

Federal  Government — ^Rights  Againat  Citizens. 

Aa  the  Federal  Government  has  the  right  to  take  property,  without  first 
making  compensation,  there  is  no  legal  means  of  enforcing  a  claim  there- 
for, and  a  citizen  must  depend  upon  the  good  faith  of  his  government. 

Warranty — ^Action  on  For  Breach  by  Act  of  Government. 

No  action  for  warranty  of  title,  can  be  maintained,  where  the  Govern- 
ment, either  legally  or  revolutionary  may  destroy  the  right  of  property 
subsequent  to  said  warranty. 

Same. 

Public  necessity,  being  superior  to  individual  rights,  the  Government 
may  resume  the  passession  of  property,  when  such  public  necessity 
arises,  and  the  Government  alone  is  the  judge  of  this. 

Same. 

The  warranty  of  title  by  one  individual  to  another  can  not  be  construed 
as  warranting  against  the  superior  right  of  the  Government  to  resume 
the  property  when  public  necessity  requires. 

Same— Right  of  Government. 

The  right  to  blow  up  and  destroy  a  house  in  a  city,  to  prevent  the 
spread  of  a  conflagration,  is  a  legal  public  right  of  the  State  or  Govern- 
ment, without  compensation,  it  being  not  the  eexrcise  of  eminent  domain. 

APPEAL  FEOM   MADISON    CIRCUIT    COURT. 

December  2,  1869. 
24 
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Opinion  of  the  Court  by  Judge  Williams: 

This  was  a  suit  by  Hood  against  Yowel  on  the  warranty  to  a 
slave  sold  by  the  latter  to  the  former  in  the  year  1859,  warranting 
him  to  be  a  slave  for  life,  but  who  was  freed  by  the  amendment 
to  the  constitution  of  the  United  States  abolishing  slavery,  pro- 
claimed December  18,  1865,  and  to  which  the  court  sustained  a 
demurrer  and  dismissed  the  petition,  of  which  appellant  com- 
plains. 

At  the  time  of  the  sale  the  negro  was  a  slave  for  life,  so  recog- 
nized by  the  constitution  and  laws  of  both  the  United  States  and 
this  State,  the  only  question  therefore,  is  whether  by  STich  a 
w^arranty  the  warrantor  becomes  guarantor  against  future  physical 
and  political  revolutions  by  which  such  relation  may  be  destroyed. 

This  is  not  like  the  hiring  for  a  specified  period,  for  in  such  a 
case  only  the  use  for  the  given  time  is  sold  or  passes,  and  not 
the  title,  hence,  if  the  bailee  is  deprived  of  the  use  for  any  portion 
of  the  time  by  any  superior  title,  or  by  the  act  of  law  the  bailee 
may  resort  to  the  implied  warranty  of  undisturbed  possession 
for  the  term,  and  if  in  the  exercise  of  eminent  domain  or  other 
power  in  the  Government  it  takes  the  property,  it  thereby  becomes 
responsible  to  the  holder  of  the  title  for  its  value,  but  not  to  the 
bailee  for  a  term. 

Xo  general  waranty  of  title  can  be  construed  as  a  guaranty 
against  the  action  of  the  Government,  either  in  the  exercise  of  a 
legitimate  right  or  of  a  physical  unconstitutional  power,  but  there 
must  be  an  express  covenant  as  to  such  acts,  if  indeed  it  could  be 
legally  embraced  and  enforced  even  in  such. 

All  property  is  held  in  this  state  subject  to  the  right  of  eminent 
domain  in  both  the  state  and  United  States  government,  this  public 
right,  however,  in  both  political  organizations  is  limited  and 
restrained  so  as  to  theoretically  secure  the  citizen's  right  to  com- 
pensation, but  as  the  Federal  Government  has  the  power  to  take 
without  first  making  compensation,  the  citizen  must  depend  on 
its  good  faith  and  integrity  as  no  legal  means  of  enforcing  his 
claim  has  been  furnished. 

Whether,  therefore,  the  owner  of  slave  property  whose  rights 
were  abolished  by  said  Constitiitional  amendment  has  or  not  a 
just  and  legal  claim  on  the  Federal  Government  amounts  to  but 
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little,  as  it  alone  can  furnish  the  remedy,  and  by  withholding 
that  is  sTibstantially  defeats  the  right. 

But  however  this  may  be  the  warrantor  of  title  never  was  the 
guarantor  of  the  future  action  of  the  Government  Its  subsequent 
action  therefore,  whether  legal  or  revolutionary  never  can  be  a 
breach  of  the  warranty.  If  the  action  is  legal  then  it  is  but  the 
exercise  of  a  right  attached  to  all  property  held  under  its  sovereign- 
ty, that  the  public  necessity  is  superior  to  the  individual  right, 
and  that  the  sovereign  may  resmne  the  property  when  such  public 
necessity  arises,  and  that  the  Government  must  judge  of  this. 
Without  those  political  organizations  known  as  government,  to 
which  is  delegated  the  sovereign  power  of  the  people,  by  written 
constitTitions,  declaring,  delegating  and  restricting  the  sovereign 
powders  conferred  and  of  the  people  themselves  and  declaring  the 
rights  of  the  citizen,  property  would  be  of  little  consequence  and 
the  right  thereto  ideal ;  as  each  must,  therefore  look  to  those  politi- 
cal organizations  known  as  states,  in  the  larger  or  more  restricted 
sense  for  the  vindication  and  protection  of  his  rights  of  property, 
as  well  as  life  and  liberty,  he  must  also  submit  to  such  political 
changes  and  the  modification  of  those  rights  which  the  Government 
may  legitimately  make,  or  which  it  has  the  physical  power  and 
inclination  to  force  on  all. 

The  warranty  of  title  by  one  individual  to  another  can  never 
be  construed  as  warranting  against  the  superior  right  of  the 
Government  to  resume  the  property  on  compensation  when  the 
public  necessity  shall  require,  because  the  rights  of  the  purchaser 
as  a  citizen  is  equally  involved  in  that  public  necessity  with  the 
warrantor  and  his  compensation  for  the  deprivation  of  a  private 
right  for  the  public  good  is  to  come  from  the  Government.  The 
right  to  blow  up  and  destroy  a  house  in  a  town  or  city  to  prevent 
the  spread  of  a  conflagration  is  a  legal  public  right,  residing  in 
all  towns  and  cities  as  a  public  necessity,  and  this  even  without 
compensation,  for  it  is  not  the  exercise  of  eminent  domain,  yet 
this  would  be  no  breach  of  warranty  of  title  by  a  vendor,  but  is  a 
condition  annexed  to  all  property  so  situated.  So  of  revolutionary 
physical  power  residing  in  the  masses,  when  by  physical  revolution- 
ary power  they  determine  to  modify  or  change  their  political  insti- 
tutions, however,  they  may  be  violative  of  the  private  rights  of 
the  citizen,  he  must  submit  because  there  is  no  remedy,  but  is 
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one  of  the  conditions  annexed  to  the  absolute  necessity,  each  is 
under  of  being  a  party  of  some  political  family. 
Wherefore  the  judgm.ent  is  affirmed, 

R,  &  F,,  for  appellant. 

Russell  (&  Averilt,  for  appellee. 


J.  W.  Barret's  Admr.  et  al  r.  J.  Y.  Hill  et  al. 

Contracts — Condition  Precedent. 

In  a  contract  for  burning  200,000  brick  where  the  evidence  shows  they 
were  to  be  used  for  the  erection  of  a  dwelling,  the  making  and  burning 
the  exact  number  is  not  a  condition  precedent. 

Same. 

Where  the  conditions  were  that  the  vendee  should  perform  certain 
functions,  before  a  strict  adherence  can  be  had  of  the  vendor,  the  vendee 
should  specifically  perform 

APPEAL   FROM   GRAYSON   CIRCUIT  COURT. 
November  22,  1869. 

Opinion  of  the  C^ourt  by  Judge  Williams: 

Appellants  and  appellee  Hill  entered  into  an  agreement  August 
18,  1849,  by  which  Hill  undertook  to  make,  burn  and  lay  200,000 
brick  at  the  Grayson  Springs  for  Barret  &  Co.,  at  $7.50  per  1,000, 
openings  not  to  be  estimated,  by  June  1,  1850.  Barret  &  Co.  to 
lay  the  foundation  of  rock  the  following  spring  in  time  for  Hill  to 
complete  the  w^ork  by  the  designated  time.  Barret  &  Co.,  however, 
reserved  the  right  not  to  have  the  bricks  laid  the  following  spring, 
and  in  such  case  to  pay  Hill  $4.50  per  1,000  for  the  bricks,  kiln 
count,  and  to  notify  Hill  sufficiently  early  in  the  spring  for  him 
to  have  reasonable  time  to  complete  the  job  should  they  desire  the 
job  finished  by  the  stipulated  time. 


Baekett's  Admr.  v.  Hill  et  al.  361 

Opinion  of  the  Court. 

Hill  made  and  burnt  a  kiln  the  same  fall  of  the  contract,  which 
he  insists  contained  170,000  merchantable  bricks,  and  Barret  & 
Co.  having  failed  to  lay  the  foundation  or  notify  him  the  following 
spring  to  complete  the  job,  he  insists  they  should  pay  him  for 
the  bricks  so  burnt,  but  which  they  resisted  because,  as  they  allege, 
said  brick  were  not  merchantable  nor  the  number  contracted  for, 
and  by  this  suit  to  recover  therefor  he  obtained  a  judgment  against 
Barret  &  Co.  for  $1,303,  which  appellants  seek  to  reverse. 

Hill  was  to  furnish  all  the  material  for  making  and  laying  the 
brick,  but  Barret  &  Co.,  exercised  some  acts  of  ownership  over  the 
kiln  after  it  was  burnt,  such  as  covering,  etc.,  and  by  the  agree- 
ment the  kiln  was  to  be  placed  where  designated  by  Barret  &  Co. 

In  1852,  when  the  parties  were  negotiating  as  to  the  matter, 
Hill  offered  to  complete  the  number  by  making  and  burning  an- 
other kiln,  which  appellants  declined. 

It  is  obvious  both  from  the  agreement  and  the  extraneous  evi- 
dence that  the  bricks  of  themselves  were  not  of  great  moment  to 
Barret  &  Co.  disconnected  with  any  idea  of  building,  but  it  was  in 
anticipation  of  erecting  a  house  which  would  take  about  200,000 
brick  that  they  contracted  for  the  making  the  fall  previous,  and 
this  is  especially  evidenced  in  the  guarded  manner  of  the  stipula- 
tion on  their  part  to  take  all  the  brick  left  over  after  completing 
the  house,  provided  that  these  did  not  amount  to  more  than  15,000. 

It  is  manifest  that  their  object  was  not  to  purchase  and  deal  in 
brick  as  an  article  of  merchandise. 

And  it  is  quite  as  apparent  that  Hill  would  not  have  made  the 
bricks  at  that  place  but  for  this  especial  contract,  and  tliat  neither 
party  anticipated  that  exactly  200,000  should  be  made,  but  as  it 
would  take  about  that  number  for  the  anticipated  house,  a  suf- 
ficiency at  least  for  its  completion  was  provided  for  should  Barret 
&  Co.  determine  to  have  it  built  the  following  spring.  There  can 
be  no  doubt  but  that  both  parties  regarded  the  brick  as  the  property 
of  Barret  &  Co.  when  made,  though  there  was  not  the  200,000,  for 
they  were  to  be  paid  for  in  three  regular  installments,  the  first 
due  in  October,  1850,  save  some  two  himdred  dollars  to  be  paid 
in  board. 

Had  Barret  &  Co.  laid  ihe  foundation,  or  notified  Hill  in  the 
spring  as  to  their  intention  to  build,  he  could  in  all  human  prob- 
ability have  made  and  burnt  the  remainder  of  the  brick  in  ample 
time. 
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All  this  manifests  that  the  making  and  burning  the  exact  num- 
ber of  200,000  brick,  in  the  absence  of  building  the  house,  was  not 
deemed  by  either  party  a  condition  precedent,  nor  did  it  authorize 
Hill  to  regard  the  kiln  as  his  own,  and  subject  to  sale  by  him,  but 
as  both  parties  at  first  seemed  to  understand,  from  their  action, 
the  brick  belonged  to  Barret  &  Co. 

This  case  was  before  this  court  and  reported  in  16  B.  Mon., 
but  VLj)pn  demurrer  to  the  petition  which  this  court  deemed  defect- 
ive-^nd  therefore  affirmed  the  judgment  sustaining  it,  but  then 
expressed  similar  views  to  some  of  those  herein.  This  litigation 
has  been  protracted  for  near  l-S  years,  and  we  cannot  doubt  but 
that  the  jury  allowed  interest  in  accordance  with  a  proper  in- 
struction that  they  might  or  not  do  so,  in  their  discretion,  and  as 
the  court  properly  instructed  them,  they  could  only  allow  for 
the  merchantable  brick,  and  any  allowance  from  75,000  to  150,000 
was  authorized  by  the  evidence,  which  was  conflicting,  and 
peculiarly  within  the  province  of  the  jury  to  weigh  and  accredit. 

We  can  see  no  substantial  grounds  because  of  excessive  damages ; 
nor  do  we  find  an  error  in  the  instructions  of  the  court  or  finding 
of  the  jury  in  plaintiffs'  behalf,  nor  was  there  any  error  in  the 
rejection  of  instructions  asked  by  the  defendants. 

Wherefore,  the  judgment  is  affirmed  without  damages,  no  su])er- 
sedeas  appearing. 

Conklin,  for  appellants, 

Wintersmith,  for  appellees. 
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Geoege  Williams  v,  Elizabeth  R.  Williams. 

Husband  and  Wife— Divorce— Transfer  of  Property. 

Upon  a  separation,  the  husband  contracted  in  writing  and  "set  aside 
for  said  wife"  certain  lands,  providing  that  in  case  she  should  secure  a 
divorce,  he  would  "convey  to  the  trustee  for  her  use"  the  said  lands: 
Held  that  upon  the  divorce  of  the  wife,  no  further  deed  was  necessary. 

Same. 

The  fact  that  the  husband  secured  the  divorce,  in  which  the  wife  was 
only  constructively  summoned  would  not  alter  the  terms  of  the  contract. 

Same— Words  and  Phrases. 

The  use  of  the  worda  "for  her  use,"  though  ordinarily  conveying  a 
life  estate,  upon  the  contingency  happening,  would  entitle  her  to  a  con- 
veyance in  fee,  that  which  she  would  have  been  entitled  to  had  she  entered 
suit  at  first. 

Deeds— Terms— Husband  and  Wife. 

A  deed,  providing  to  "set  aside  for  the  said,"  etc.,  by  a  husband,  who 
afterwards  sues  for  a  divorce,  and  in  the  decree  for  which  is  provided 
"all  the  property  not  disposed  of  at  the  commencement  of  the  action  which 
remained  in  kind  etc.,  should  be  restored  to  such  party,"  is  held  not 
to  be  embraced  therein,  as  it  does  not  come  in  with  the  "undisposed  of" 
property. 

Same. 

Unless  such  a  deed  had  been  made  a  part  of  the  rtcord  in  the  divorcing 
court  a  decree  rendered  therein  would  not  affeot  it. 

Voluntary  Conveyance  by  Husband  to  Wife. 

A  voluntary  deed,  made  by  a  husband  to  his  wife  upon  an  agreed 
separation,  where  the  wife  neither  sue^  him  for  nor  appeals  to  hira  for  a 
support,  is  held  to  be  a  sufficient  consideration,  as  it  will  bar  her  from 
any  other  claim  on  him. 

APPEAL  FROM  HOPKINS  CIRCUIT  COURT. 
November  27,  1860. 

Opinion  of  the  Court  by  Judge  Williams  : 

These  parties,  being  husband  and  wife,  separated  in  January, 
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1865,  when  the  wife  went  to  live  with  her  brother  at  Evansville, 
Indiana,  from  her  previous  residence  with  her  husband  in  Louis- 
ville, Kentucky. 

February  25th  thereafter,  the  husband  made  a  deed  to  Wilson, 
as  trustee  for  her,  by  which  he  transferred  to  Wilson  for  her  use 
all  the  debts  then  due  him  in  Hopkins  county  in  this  State  after 
paying  what  he  owed;  also  for  her  use  his  undivided  interest  in 
ten  acres  of  land  and  the  distillery  thereon. 

His  farm  of  125  acres  in  said  Hopkins  county  he  ''set  aside*' 
for  said  Elizabeth  R. ;''  the  intention  of  this  instrument  is  to  set 
aside  for  the  support  of  the  said  Elizabeth  R.  Williams,  and 
to  lodge  in  the  hands  of  said  Wilson  the  above  described  property, 
for  that  purpose.  He  then  adds  this  further  covenant:  I  bind 
myself,  should  a  legal  divorce  be  obtained  by  the  said  Elizabeth 
R.  from  me,  that  I  will  convey  to  him  to  her  use  and  interest  for 
her  the  above  described  125  acres. 

Inmiediately  after  the  expiration  of  a  y6ar  from  their  separation 
he  filed  a  petition  for  a  divorce  in  the  Louisville  chancery  court 
upon  the  sole  groimd  of  her  abandonment  without  cause  for  a  year, 
and  had  constructive  service  of  process  on  her  only.  The  separa- 
tion and  her  leaving  the  city  was  proved  by  several  witnesses,  but 
for  what  cause  they  were  neither  interrogated  nor  answered. 

The  court  adjudged  a  divorce  to  the  husband  and  all  the  prop- 
erty not  disposed  of  at  the  commencement  of  the  action  which 
remained  in  kind  which  either  party  may  have  obtained  from  or 
through  the  other  during  marriage  should  be  restored  to  such 
party. 

More  than  a  year  after  this  divorce,  Wilson,  the  trustee,  having 
died,  and  no  further  deed  being  made  by  the  divorced  husband, 
she  sued  in  chancery  in  the  Hopkins  circuit  court  for  said,  deed 
w^liich  he  recited  by  answer,  but  which  the  court  adjudged  and 
from  which  he  has  appealed. 

This  deed  inherently  testifies  that  the  husband  felt  that  blame 
for  the  domestic  difficulties  and  separation  alluded  to  him,  for 
which,  in  a  suit  for  alimony,  he  could  be  made  to  respond.  The 
evidence,  the  v  divorce  suit  and  manner  of  obtaining  the  divorce 
also  attests  the  same  thing;  the  provision  of  the  deed  executed  to 
Wilson  was  only  voluntarily  doing,  wliat,  it  is  presumed,  the  wife 
could  have  compelled  him  to  do. 
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She  has  made  no  complaint  in  any  court  of  his  conduct,  but 
silently  been  content  to  receive  provisions  he  made  for  her. 

There  may  be  great  •  doubts,  when  all  this  deed  is  construed 
together,  whether  any  further  conveyance  was  legally  necesasry 
for  he  by  deed  set  aside  and  lodged  in  the  hands  of  Wilson  this 
farm  for  the  support  of  said  Elizabeth,  and  if  this  should  be  con- 
strued as  giving  to  her  a  life  estate  only,  it  was  doubtless  the  inten- 
tion of  the  further  covenant  to  convey  in  fee  simple  to  her  trustee 
whenever  she  ceased  to  be  his  legal  wife. 

Whether  the  husband  or  wife  shall  be  actor  in  obtaining  the 
divorce  the"  law  divorces  the  other  in  one  year  from  the  decree  so 
obtained,  so  that  both  parties  are  then  divorced,  act  of  March  10, 
1854,  2  Stant.  Kevised  Statutes,  29. 

Therefore,  whether  the  letter  or  spirit  and  true  intent  of  this 
deed  be  regarded  the  wife  had  obtained  a  legal  divorce  when  she 
brought  this  suit ;  true,  this  was  through  the  action  of  the  husband 
but  none  the  less  obligatory  on  him  for  that  reason. 

This  court  in  the  case  of  Loud  vs.  Loud,  ^  Bush,  J^25,  on  a 
lengthy  review  of  the  authorities,  upheld  a  deed  of  separation  and 
relinquishment  of  dower  and  distribution  signed  by  husband,  wife 
and  her  trustee,  the  principles  of  that  case  justify  the  judgment 
herein.  It  is  true  here  the  wife  did  not  sign  the  deed,  yet  the 
husband  has  obtained  the  consideration,  for  she  has  neither  sued 
him  nor  appealed  to  him  for  support,  and  now  when  discovert 
and  free  from  disability  she  seeks  a  specific  enforcement  of  the 
husband's  deed  which  will  bar  her  from  any  claim  on  him. 

This  deed  was  not  in  the  divorce  suit  nor  a  part  of  it,  therefore, 
the  judgment  therein  does  not  refer  to  or  operate  on  it,  but  if 
it  did,  that  judgment  by  its  terms  only  related  to  such  property 
as  was  undisposed  of  which  either  had  at  the  time  when  suit  was 
commenced;  it  does  not  appear  whether  the  husband  had  this 
farm  when  he  married  or  had  afterwards  acquired  it,  and  if  it 
did  he  had  by  said  deed  disposed  of  it. 

It  could  hardly  be  presumed  that  a  husband  would  secure  to 
an  erring  wife  property  and  then  provide  in  the  same  deed  that 
he  would  convey  more  when  she  obtained  a  legal  divorce,  especially 
when  he  makes  no  attempt  in  his  divorce  case  to  sustain  her  essen- 
tial allegation  that  she  abandoned  him  without  cause.  We  have 
but  expounded  the  law  without  any  reflection  whatever  upon  court, 
counsel  or  party. 
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Judgment  affirmed, 

Pirtle,  Caruth,  for  appellant. 

Drane,  for  appellee. 


D.  J.  McCoy  et  al  v.  William  Corum. 

Clerks  of  Courts — ^Indexes — Cross-indexes — Who  to  Pay  For. 

It  is  the  duty  of  circuit  clerks  to  make  original  indexes  to  his  records 
and  he  can  not  legally  demand  pay  therefor.  Neither  the  law  nor  the 
court  required  or  authorized  the  circuit  clerk  to  make  a  cross-index  and 
if  he  made  one  he  has  no  legal  claim  for  compensation  upon  either 
the   state  or  county. 

Same — Special  Enactment — ^Permissive  Only. 

The  special  enactment  directing  Greenup  county  to  pay  for  cross -indexes 
of  circuit  clerk's  office  must  be  construed  as  permissive  only  and  not  man- 
datory. 

APPEAL  FEOM  GEEBNUP  OIEOIIIT  OOTTBT. 
February  13,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

In  July,  1855,  the  Greenup  circuit  court  ordered  its  clerk, 
Corum,  to  procure  books  and  have  the  indexes  to  its  judgments 
transcribed,  because  the  old  indexes  "were  torn  and  in  a  woni- 
out  and  ruinous  condition,  so  that  they  could  not  be  bound,"  and 
that  ''the  expense  thereof  shall  be  paid  by  the  treasury  of  the 
State,"  Corum  had  new  indexes  and  cross-indexes  made  of  rec- 
ords from  said  July  term  doAvn  to  the  year  1862,  inclusive,  and 
presented  an  account  against  the  State  therefor  for  $300,  which 
the  court  allowed,  but  which  the  State  Auditor  properly  rejected, 
because  not  within  the  provisions  of  section  9,  chapter  35,  1  Stant. 
Revised  Statutes,  466,  which  only  allowed  for  the  transcribing  of 
old  records  and  books,  when  torn,  obliterated,  etc.,  and  not  for 
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making  new  indexes  to  original  records  to  be  made  in  the  future. 

Corum  then  presented  die  account  to  the  county  court  of 
Greenup  for  allowance  out  of  the  county  treasury  which  it  prop- 
erly rejected.  He  then  filed  a  petition  in  the  circuit  court  to 
obtain  a  mandamus  to  compel  the  county  court  to  make  the  allow- 
ance, which  the  court  dismissed  upon  demurrer.  ' 

lie  then  obtained  a  special  enactment  authorizing  said  county 
court  to  make  the  allowance,  and  subsequently  an  appeal  was 
allowed  from  the  order  or  judgment  of  county  courts  rejecting  a 
claim.  He  then  again  presented  his  claim  to  the  county  court, 
which  again  rejected  it,  and  he  appealed  to  the  circuit  court, 
which  reversed  the  order  of  the  county  court,  and  ordered  it  to 
allow  the  claim,  which  appellants,  as  justices  of  the  county  court, 
seek  to  reverse  in  this  court 

The  indexes  and  cross-indexes  charged  for  were  of  his  records 
made  after  said  circuit  court  order;  therefore,  not  authorized  by 
it  or  any  existing  law ;  nor  were  they  made  at  the  instance  of  the 
county  court,  nor  for  the  benefit  of  the  county,  but,  at  least  so  far 
as  the  indexes  were  concerned,  made  for  his  own  convenience  as 
clerk  and  as  part  of  his  duties  as  such.  How  could  he  turn  to 
the  various  orders  and  judgments  of  the  court  in  the  various  cases 
without  an  index?  And  what  clerk  who  knows  his  duties  and 
keeps  his  records  in  a  business  manner,  does  not  keep  indexes? 
It  is  true  there  is  no  statute  known  to  us  requiring  circuit  clerks 
to  keep  cross-indexes  as  is  required  by  section  34,  chapter  241, 
Stant.  Revised  Statutes,  285,  of  county  clerks,  yet  no  extra  allow- 
ance is  to  be  paid  the  county  clerks  for  discharging  a  duty  required 
by  law,  when  neither  the  law  nor  the  court  required  or  authorized 
the  circuit  clerk  to  make  a  cross  index,  we  are  at  a  loss  to  see  how 
he  can  legally  demand  pay  therefor,  and  as  to  the  original  index 
it  was  his  duty  to  keep  one  for  his  own  and  the  court's  and  liti- 
gants' convenience  as  part  of  his  olBScial  obligations. 

When,  therefore,  Corum,  without  the  authority  of  the  circuit 
court,  and  not  at  the  instance  of  the  county  court,  but  of  his  own 
mere  option,  made  out  cross-indexes,  he  had  no  legal  claim  for  com- 
pensation upon  either  the  State  or  county,  but  the  legislature  hav- 
ing a  general  power  of  appropriation  could  direct  payment  out  of 
the  State  treasury,  but  could  not  legislate  upon  Greenup  county 
a  debt  which  she  was  under  neither  a  legal  nor  moral  obligation 
to  pay,  as  the  services  rendered  relate  to  the  circuit  court  records, 
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the  expenses  of  which  are  a  charge  upon  the  State  treasury.  The 
special  enactment,  therefore,  must  be  construed  as  permissive  and 
granting  authority  to  the  county  court,  but  not  mandatory ;  hence, 
had  the  county  court  made  the  allowance,  we  should  not  perhaps 
feel  authorized  to  interfere,  but  as  the  county  court  still  in  the 
exercise  of  its  legal  and  judicial  discretionary  power  rejected  the 
claim,  we  do  not  see  how  the  circuit  court  or  this  court  could  dis- 
turb its  judgment.  ^ 

Wherefore,  the  judgment  of  the  circuit  court  is  reversed,  with 
directions  to  dismiss  the  appeal  of  Corum. 


Filson  &  Corum,  for  appellants, 
Ireland,  for  appellee. 


W.  P.  Grayson  v.  Stengel  &  Eenther. 

Dedication — Streets  and  AUeys — Sale  of  Lots — Maps  and  Plats — ^Easements — 
Street  Improvement. 

Appellant  was  the  owner  of  the  ground  west  of  CabeU  street,  in  the 
City  of  Louisville,  and  desiring  to  sell,  divided  it  into  lots  and  staking 
off  a  continuation  of  Franklin  street  the  same  width  as  east  of  Cabell 
street;  he  proclaimed  at  his  auction  sale,  at  which  lots  on  both  sides 
were  sold,  that  they  only  came  up  to  it  as  it  was  for  a  street  but  if  the 
city  wanted  it,  it  would  have  to  buy  it  from  him.  This,  therefore, 
involves  the  question  first  whether  this  was  a  dedication  so  far  as  the  lot 
holders  are  concerned,  and  if  so,  secondly,  whether  the  reservation  as 
against  the  city  was  inconsistent  therewith.  Held  that  when  a  proprietor 
makes  a  plat  of  his  lots  designating  a  space  between  them  as  a  street, 
that  thi^  raised  a  presumed  dedication  of  that  space  to  public  use, 
not  that   it  was   an  absolute  dedication. 

Same— Legal  Title— Purchasers— Public  Easement. 

Held,  that  the  sale  of  the  lots  on  either  side  of  the  space  designated 
as  a  street  carries  the  legal  title  to  the  purcha^rs  to  the  middle  of  such 
space,  s>ubject,  however,  to  the  public  easement. 

Same — Legal  Custody  and  Control  of  Space  Passed  to  the  City. 

As  the  proprietor  parted  with  the  legal  title  to  one-half  of  this  space 
in  front  of  each  lot  as  he  respectively  conveyed  them,  and  only  retained 


Geayson  v.  Stengel  &  Eenthee.  369 

Opinion  of  the  Court. 

it  in  trust  for  the  purchasers  when  the  legal  title  was  not  conveyed,  and 
as  this  gave  the  purchasers  the  right  to  have  said  space  opened  and 
improved  so  as  to  facilitate  the  ingress  and  egress  to  and  from  their 
lots,  no  legal  title  by  such  dedication  passed  to  the  city  but  only  the 
legal  custody  and  control  of  it  as  a  public  highway,  he  could  not  reserve 
the  right  to  make  the  city  pay  for  this  custody  so  far  as  he  parted 
with  the  title  to  the  lots. 

Same — ^A  Different  Question  Arises  Where  the  Proprietor  has  not  Parted 
With  the  Legal  Title  to  Lots  Adjoining  Said  Space. 

So  far  as  the  proprietor  did  not  sell  or  convey  the  lots  he  retained 
the  legal  title  to  this  space  charged  with  the  same  easement,  but  with  a 
legal  right  to  all  accretions  to  himself.  Held:  that  the  dedication 
for  a  valuable  consideration,  to  the  public  use  to  the  owners  and  a  reser- 
vation against  the  city  amounted  to  nothing  as  he  retained  the  legal 
title  to  the  space  in  front  of  th  unsold .  lots,  charged  with  the  same 
public  use.  The  city  as  a  representative  of  each  citiezn  and  the  publk 
necessarily  becomes  a  trustee  and  custodian  of  this  space  and  therefore 
the  proprietor  has  no  claim  against  the  city  in  its  corporate  capacity. 

Same — ^Reservation  Against  Improvements. 

It  is  possible  that  the  reservation  against  charging  him  for  improve- 
ments might  be  considered  as  binding  being  part  of  the  original  dedica- 
tion and  entering  into  its  consideration. 

APPEAL   FKOM   LOUISVILLE    CHANCEEY  COUET. 
February  10,  1869. 

Opinion  of  the  Couet  by  Judge  Williams: 

Appellant  being  sued  for  a  pro  rata  allowance,  on  a  lot  of  103 
feet  front  on  Fanklin  street,  for  street  improvement  resisted, it 
because  no  valid  ordinance  authorizing  it  had  been  enacted,  and 
made  his  answer  a  cross-petition  setting  out  that  he  is  the  owner 
of  the  ground  on  which  Franklin  street  is  laid  out  west  of  Cabell 
street  and  north  of  a  20-foot  alley,  '4f  there  be  one,''  that  said 
ground  fronts  Cabel  street  40  feet  and  back  150  feet  and  is  worth 
$30  per  front  foot  on  the  latter  street,  that  it  had  never  been  con- 
demned nor  dedicated,  and  is  his  private  property,  and  he  prays 
judgment  against  the  city  for  $1,200. 

The  court  adjudged  against  him  for  the  street  improvement  and 
dismissed  his  cross-petition  absolutely,  and  he  seeks  a  correction 
of  three  alleged  errors.    As  the  ordinance  is  of  the  same  character 


370  Kentucky  Opinions. 


Opinion  of  the  Court. 


as  in  Hydes  &  Goose  vs.  Joyce  and  Gathoff  Ford,  decided  at  the 
present  term,  the  judgment  must  be  reversed  for  the  same  reasons 
so  far  as  the  street  improvements  are  involved. 

But  the  dismissal  of  the  cross-petition  involves  a  very  different 
question.  Grayson  was  the  ovnier  of  the  ground  west  of  Cabell 
street,  and  desiring  to  sell  divided  it  into  lots  in  the  year  1857, 
staking  off  a  continuation  of  Franklin  street  the  same  width  as 
east  of  Cabell  street;  he  proclaimed  at  his  auction  sale,  at  which 
lots  on  both  sides  were  sold,  that  they  only  came  up  to  it  as  it 
was  for  a  street,  but,  the  witness  says  his  understanding  was  that 
^if  the  city  wanted  it  before  he  was  ready  they  would  have  to  buy 
.  it  of  him."  He  did  not  want  to  be  compelled  to  grade  and  improve 
the  street  before  his  lots  were  sold.  This,  therefore,  involves  the 
question,  first,  whether  this  was  a  dedication  so  far  as  the  lot  hold- 
ers are  concerned,  and  if  so,  secondly,  whether  the  reservation  as 
against  the  city  was  inconsitsent  therewith. 

It  has  often  been  held  by  this  and  other  courts  that  when  a 
proprietor  made  a  plat  of  his  lots  designating  a  space  between 
them  as  a  street  that  this  raised  a  presumed  dedication  of  that 
space  to  public  use,  not  that  it  was  an  absolute  conveyance. 

But  as  was  said  by  the  Supreme  Court  of  the  United  States  in 
Banks  vs.  Ogden,  2  Wal.,  67,  the  sale  of  the  lots  on  either  side  of 
such  a  space  carries  the  legal  title  to  the  purchaser  to  the  middle 
of  such  space,  subject,  however,  to  the  public  easement,  but  with 
the  legal  right  of  accretion. 

And  this  doctrine  was  approved  by  this  court  in  Berry  vs. 
Suycles  et  al,  8  Bush.,  285,  and  in  City  of  Louisville  vs.  Louisville 
Boiling  Mill  Co.,  same  book,  Ji.25. 

If  the  leaving  an  open  space  on  a  mere  plat  carries  the  pre- 
sumption of  a  dedication  to  public  use,  how  much  stronger  that 
presumption  becomes  when  the  space  is  actually  staked  off  on  the 
ground  and  a  public  proclamation  made  at  the  sales  that  it  is  for 
a  street  and  has  so  remained  open  for  ten  or  twelve  years'  time  with 
reservations  of  right  of  claim  against  the  city,  but,  as  to  the  pur- 
chasers it  is  to  all  intents  a  dedication  and  the  conveyance  of  the 
respective  lots  carry  the  legal  title  to  one-half  the  space  in  their 
fronts,  subject  only  to  the  public  easement.  As  the  proprietor 
parted  with  the  legal  title  to  one-half  of  this  space  in  front  of 
each  lot  as  he  respectively  conveyed  them,  and  only  retained  it  in 
trust  for  the  purchaser  when  the  legal  title  to  have  said  space 
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opened  and  improved  so  as  to  facilitate  the  ingress  and  egress  to 
and  from  their  lots  and  really  no  legal  title  by  such  dedication 
passed  to  the  city,  as  a  quasi  corporation,  but  only  the  legal  cus- 
tody and  control  of  its  public  highways,  whether  streets  or  alleys, 
it  is  not  easy  to  see  how  he  could  reserve  a  right  to  make  the  city 
pay  for  this  custody  so  far  as  he  has  parted  with  the  lots  and 
thereby  with  this  open  space  for  the  public  use  of  the  owners  with 
all  the  rights  incident  to  such  public  use. 

But  as  he  now  owns  103  feet  front  on  said  street,  whether  by 
retaining  his  original  title  or  repurchasing  it  since  selling  after 
the  laying  off  said  street  does  not  appear,  it  is  a  more  serious 
question  wether  so  far  as  he  may  never  have  parted  with  the  legal 
title  to  half  this  open,  staked  off  space,  as  a  street,  he  is  not 
entitled  to  remuneration  from  the  city. 

By  the  dedication  he  donated  the  use  of  the  entire  space  to  the 
public  use  of  the  property  owners  thereon;  by  the  conveyance  of 
each  respective  lot  he  conveyed  half  this  space  in  its  front,  still, 
however,  charged  with  the  public  easement,  and  so  far  as  he  did 
not  sell  nor  convey  the  lots  he  retained  the  legal  title  to  this  space 
charged  with  the  same  easement,  but  with  the  legal  right  to  all 
accretions  to  himself.  The  logical  and  legal  consequence,  there- 
fore, of  this  dedication,  for  a  valuable  consideration,  to  the  public 
use  of  the  owners  and  purchasers  of  the  lots  was  that  a  reservation 
as  against  the  city  amounted  to  nothing,  for  he  had  nothing  to 
reserve  as  against  it,  having  parted  with  the  public  use  to  the 
purchasers  and  the  legal  title  to  half  the  space  in  front  of  each 
lot  as  he  conveyed  it,  he  must  retain  the  legal  title  to  the  space 
in  front  of  the  unsold  lots  charged  with  the  same  public  use ;  and 
as  each  proprietor  could  not  control  this  public  use  the  city  as 
the  representative  of  each  citizen  and  the  public  necessarily 
becomes,  under  our  legal  system,  the  trustee  and  custodian  of  this 
and  being  legally  invested  with  the  custody  of  this  public  use  of 
the  proprietors  it  gets  nothing  outside  of  it  from  Grayson,  and 
therefore  he  has  no  claim  as  against  the  city  in  its  corporate 
capacity. 

It  is  possible  that  the  reservation  against  charging  him  for 
improvements  might  be  considered  as  binding,  being  part  of  the 
original  dedication  and  entering  into  its  consideration,  but  as  the 
city  cannot  for  other  reasons  charge  him,  this  question  need  not 
be  decided. 
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Wherefore,  the  judgment  is  reversed  so  far  as  the  claim  for 
street  improvements  are  concerned,  and  afjinned  as  to  the  dis- 
mission of  appellant's  cross-petition. 


Worthington,  for  appellant. 
Bullitt,  for  appellees. 


Maybekg  et  al  v.  Stein  hakdt  et  al. 

Vendor  and  Purchaser^Decretal  Sale— Retention  of  Property  by  Defendant — 
Constmctive  Fraud. 

The  possession  of  personal  property  by  an  execution  creditor  after  a 
decretal  sale  as  agent  of  the  purchaser  does  not  come  under  the  rule  that 
a  vendor's  posiwesion  after  his  absolute  sale  of  movable  property  is 
a  constructive  fraud. 


APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 
February  19,  1869. 

Opinion  of  the  Court  by  Jitdge  Robertson  : 

It  seems  to  this  court  that  the  evidence  is  insufficient  to  prove 
that  the  property  attached  in  this  case  is  subject  to  the  attachment. 
It  is  apparently  the  property  of  the  Steinhardts;  and  the  posses- 
sion and  ostensible  ownership  of  Levy  is  not  sufficient  proof  of 
fraud  in  the  contract  between  him  and  those  claimants,  and  which 
was  not  a  sale  by  him  to  them,  but  only  an  agreement  by  them, 
after  iheir  uncontrovted  purchase  imder  a  decretal  sale,  that  he 
might  retain  the  possession  and  manage  the  property  as  their 
agent  and  for  their  joint  benefit.  Such  possession  and  use  are  not 
embraced  by  the  principle  of  the  rule  that  a  vendor's  possession 
after  his  absolute  sale  of  moveable  property  is  a  constructive  fraud. 
Nor  did  the  possession  and  the  delay  in  changing  the  sign  give  to 
Levy  a  delusive  credit  so  far  as  the  appellants  are  concerned, 
because  their  debts  were  contracted  before  the  purchase  by  the 
Steinhardts. 
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Consequently  the  facts,  though  rather  squinting  at  collusion, 
cannot  be  adjudged  by  this  court  as  sufficient  to  prove  it. 
Wherefore,  the  judgment  of  the  chancellor  is  affirmed. 

Dembitz,  Muir  &  Bijur,  for  appellant. 

Farleigh,  for  appellee. 


Southern  Bank  of  Kentucky  v.  A.  Johnson  et  al. 

BiUs  and  Notes — ^AccomifLodation  Endorser — Indemnity — ^Exoneration. 

The  last  accommodation  endorser  on  a  bill  may  look  for  indemnity  to 

^     the  one  endorsing  next  before  him  and  a  lien  resulting,  on  the  levy  of 

an  execution  on  the  former  endorsers  property  inures  to  the  last  endorsers 

benefit,  and  if  the  payee  interferes  and  suspends  the  execution  the  last 

endorser  is  exonerated. 


APPEAL  FROM  CALLOWAY  CIRCUIT  COURT. 
February  27,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

Wadkins,  Gardner  and  Johnson,  in  the  order  named,  were  all 
accommodation  endorsers  of  the  bill  finally  endorsed  to  the  appel- 
lant as  holder,  and,  therefore,  Johnson  had  a  right  to  look  for 
indemnity  to  Gardner,  against  whom  the  first  judgment  was 
obtained,  after  protest.  The  lien  resulting  from  the  levy  of  an 
execution  on  Gardner's  property,  inured  to  Johnson's  security. 
The  appellant  by  its  interference  with,  and  suspension  of  that 
execution  for  more  than  three  years  after  the  levy,  increased  John- 
son's risk,  and  lost  the  full  benefit  of  the  lien ;  and  thereby  entitled 
Johnson  to  equitable  exoneration. 

Moreover,  after  the  levy,  the  appellant  dismissed  its  action 
against  Johnson  and  the  personal  representative  of  Wadkins ;  and, 
according  to  the  pleadings,  that  dismission  must  be  considered 
absolute  and,  without  proof  to  the  contrary,  must  be  deemed  a 
voluntary  abandonment  of  the  action,  in  consequence  of  the 
25 
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security  afforded  by  the  levy  and  the  supposed  inutility  of  further 
expense  and  litigation,  prosecuting  the  action  against  the  appel- 
lees. That  dismission  is,  therefore,  adjudged  by  this  court  to  be 
a  bar  to  this  action  as  against  each  of  the  appellees.  The  verdict 
in  their  favor  was  therefore  right  The  circuit  court  does  not 
give  any  peremptory  instruction  to  find  such  a  verdict  And  we 
see  no  error  in  giving  or  refusing  instructions,  which  should  set 
aside  the  verdict,  apparently  authroized  by  the  evidence  and 
the  law. 

It  seems  that,  after  the  levy  on  Gardner's  property,  apparently 
sufficient  for  satisfying  the  judgment,  the  personal  representative 
of  Wadkins  offered  to  file  an  answer  denying  notice  of  protest  and 
charging  that,  had  the  action  been  brought  and  prosecuted  with  due 
diligence  the  debt  might  have  been  made  out  of  the  drawer  and 
acceptor ;  and  that,  thereupon,  on  the  appellant's  motion,  the  action 
as  to  Johnson  &  Wadkins'  representative  was  "stricken  from  ths 
docket/^  which,  as  she  alleges,  was  extended  to,  and  should,  operate 
as  a  retraxit — and  under  the  circumstances  we  so  adjudge. 

But,  independently  of  this,  the  jury  impanneled  to  try  the  issue 
found  for  Wadkins'  representative  on  all  the  facts,  and  we  cannot 
adjudge  that  the  evidence  did  not  authorize  the  verdict 

Wherefore,  the  judgment  is  affirmed. 


Dawson  J  Gilbert,  for  appellant. 
Palmer,  D.  Holland,  for  appellees. 
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Elisha  Pardneb  v.  Ann  E.  Gbugan,  et  al. 

Hu8l)aiid    and    Wife— Executory    Contract— Specific    Performance— Reralting 
Trust. 

The  plea  of  cooverture  will  protect  a  wife  against  a  specific  enforcement 
of  an  executory  sale  by  her  husband  and  herself,  but  under  appallants 
prayer  for  general  relief  he  is  equitably  entitled  to  a  restitution  of  the 
amount  paid  by  him  to  the  appellee  and  her  husband.  Successful 
re  instance  would  be  a  fraud  on  appellant,  and  therefore,  by  a  resulting 
trust,  a  lien  attached  to  her  equitable  interest  in  the  land. 

APPEAL  FBOM  ANDEBSON  CIBCUIT  COURT. 
February  3,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

Althougli  satisfied  that  Grugan,^  the  appellant's  husband,  paid 
with  his  own  means  most  of  the  consideration  of  her  portion  of  the 
land  sold  by  Mourning  to  herself ,  father  and  mother,  jointly,  yet 
her  plea  of  coverture  protects  her  from  a  specific  enforcement  of 
the  executory  sale  by  her  husband  and  herself  to  the  appellant 
And  so  far  there  is  no  vailable  error  in  the  dismission  of  the 
appellant's  petition. 

But  under  his  prayer  for  general  relief,  it  seems  to  us  that  he 
is  equitably  entitled  to  a  restitution  of  the  amount  admitted  to  have 
been  paid  by  him  to  the  appellee  and  her  husband,  and  she  may  be 
presumed  to  have  gotten  the  whole  of  it,  the  $100  left  with  her  by 
her  husband  and  the  $180  of  his  money  which  she  got  with  Illona's 
order. 

Her  father  and  herself  were  both  actually  privy  to  the  sale  to 
the  appellant,  the  father  showing  the  boundary,  and  she,  though 
suggesting  some  objection  to  the  sale,  not  intimating  to  the  appel- 
lant that  her  husband's  contract  would  ever  be  repudiated  or  ques- 
tioned by  her.  On  that  implied  assurance  the  appellant  paid  to 
her  use  $250,  which  operates  as  an  equitable  estoppel  against 
resistance  to  restitution. 

Successful  resistance  would  be  a  fraud  on  the  appellant,  and, 
therefore,  by  a  resulting  trust,  a  lien  attaches  to  her  equitable 
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interest  in  the  land,  which  the  appellant  has  an  equitable  right  to 
enforce ;  as  to  restitution,  therefore,  the  dismission  of  the  petition 
was  erroneous. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  an  enforcement  of  the  lien  on  equitable  terms. 


Draffin,  for  appellant. 
Lindseys,  for  appellees. 


Q.   Q.   QUIGLEY  ET  AL  V.   JaMES  N.   QuIGLEY. 

Will— Heir  Cut  Off  from  His  Co-equal  Rights. 

An  heir  should  not  be  adjudged  as  cut  oflf  from  his  co-equal  rights 
by  a  will,  unless  the  proper  interpretation  of  it  clearly  manifests  such 
intention. 

Words  and  Phrases. 

''All/'  used  in  a  wiU,  imports,  all  those  among  whom  the  advancements 
mentioned  were  to  be  equalized. 

APPEAL  FROM  BALLARD  CIRCUIT  COURT. 
February  27,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

Had  the  testator  died  intestate,  his  grandson,  the  appellee,  as 
the  only  child  of  his  deceased  father,  who  would  have  inherited 
one-sixth  of  the  estate,  had  he  survived,  would  have  been  entitled 
representatively  to  that  one-sixth. 

An  heir  should  not  be  adjudged  as  cut  off  from  his  co-equal 
rights  by  a  will,  unless  the  proper  interpretation  of  it  clearly  man- 
ifests such  an  intention. 

The  spirit  and  context  of  the  will  in  this  case  do  not  evince 


McAlistee  v.  Patterson.  377 


Opinion  of  the  Court. 


such  a  purpose  as  to  the  appellee,  but  rather  conduce  to  the  con- 
trary presumption.  After  providing  for  the  equalization  of  ad- 
vancements, the  testator  indicated  the  equality  of  residual  distri- 
bution prescribed  by  law,  in  cases  of  intestacy,  and,  in  no  way, 
intimated  the  pretermission  of  the  appellee  as  his  father's  repre- 
sentative. ^^AU"  in  the  will,  imports,  according  to  any  consistent 
construction,  all  those  among  whom  the  advancements  were  to  be 
equalized,  and  the  appellee  was  evidently  one  of  those. 

And,  therefore,  the  circuit  court  having  so  adjudged,  the  judg- 
ment is  affirmed. 

Quigley,  for  appellants. 

John  0.  Quigley,  for  appellee. 


James  M.  McAlister  v.  J.  E.  Patterson. 

Trial — ^Preponderance  of  Evidence — ^Provience  of  Jury. 

It  is  the  provience  of  the  jury  to  decide  on  which  side  the  evidence 
preponderates,  and  their  finding  will  not  be  disturbed. 

Same— Instructions— Isolated  Facts. 

A  judgment  will  be  reversed  where  an  instruction  restricts  the  inquiry 
to  the  isolated  facts. 

APPEAL   FROM   GRAVES    CIRCUIT   COURT. 
February  22,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

It  was  the  province  of  the  jury  to  decide,  on  which  side  the  evi- 
dence preponderated,  and  this  court  is  not  disposed  to  interfere 
with  their  finding.  But  instructions  Xos.  3  and  4  are  erroneous 
and  prejudicial  to  appellants  and  cannot,  therefore,  be  sustained. 
By  instruction  Xo.  3  they  are  told  that  unless  they  believe  from 
the  evidence  that  the  plaintiff  contracted  with  the  defendant  to 
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treat  his  eyes  for  ten  dollars,  they  must  find  for  the  plaintiff  the 
full  amount  of  the  account  sued  on,  making  the  right  of  appellee 
to  recover  depend  alone  upon  their  belief  or  non-belief  of  the 
existence  of  a  contract  to  treat  appellant's  eyes  for  $10,  without 
regard  to  any  proof  of  the  value  of  services  rendered,  or  attention 
given  to  appellant,  it  withdraws  from  the  jury  the  consideration 
of  any  other  fact  except  whether  there  was  a  special  contract  to 
treat  appellant's  eyes  for  $10,  and  if  they  find  against  him,  they 
are  to  find  the  full  amount  of  appellee's  account  at  all  events.  In 
the  fourth  instruction  their  attention  is  directed  to  the  inqury 
whether  they  believed  from  the  evidence  that  there  was  a  special 
contract,  and  that  it  was  subsequently  by  mutual  consent  aban- 
doned, then  without  regard  to  proof  of  any  attention  rendered, 
services  performed  or  value  of  either  the  whole  amount  of  appel- 
lee's account  was  to  be  their  verdict  For  restricting  the  inquiry 
to  the  isolated  facts  named  in  said  instructions,  the  judgment  is 
reversed,  and  the  cause  remanded,  with  directions  to  award  a  new 
trial  and  for  further  proceedings  consistent  herewith. 


Anderson  &  Blount,  for  appellant. 

Boon  &  Anderson,  Tice  &  Miller,  for  appellee. 


<  X.  Haeeis  et  al  v.  E.  Vaenaesdall  et  al. 

Szecution — Sale — Motion  to  Quash — ^Necessary  Parties. 

In  a  proceeding  to  quash  a  sale  of  land  made  under  two  or  more  exe- 
cutions, all  those  whose  rights  would  necessarily  be  affected  by  the 
quashal  of  the  sale  are  necessary  parties. 

APPEAL  FEOM   MEECEE  CIECUIT  COUET. 
February  12,  1869. 

Opinion  of  the  Couet  by  Judge  Hardin: 

The  notice  to  the  appellees  disclosed  the  fact  that  there  were  two 
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other  executions  levied  on  the  land  and  the  sale  was  made  under 
those  executions  as  well  as  those  to  which  the  appellees  wiere  par- 
ties. In  such  a  case  this  court  has  decided  that  all  those  whose 
rights  would  necessarily  be  affected  by  a  quashal  of  the  sale  were 
necessary  parties  to  a  proceeding  to  quash.  As  it  was,  therefore, 
apparent  that  the  necessary  parties  were  not  before  the  court,  the 
court  properly  sustained  the  motion  of  the  defendants  to  quash 
the  notice. 

Wherefore,  the  judgment  is  affirmed. 

Thompson  &  Kellar,  for  appellant. 

Durham  &  Jacobs,  C.  A.  Hardin,  for  appellee. 


W.  W.  Anderson  et  ux  v.  Ben  Emison  et  al. 

Frauds,  Statute  of— Parol  Contracts  for  Sale  of  Land— Terms  of  Sale  Must 
Appear. 

Before  a  court  of  equity  will  enforce  a  parol  contract  for  the  sale  of 
land  the  terms  must  clearly  appear  as  to  price  and  time  of  payment. 

APPEAL   FROM   SCOTT    CIECUIT    COURT. 
February  11,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

!Mrs.  Anderson  and  Mrs.  Emison  together  with  their  sister  Julia 
Ann  Berry  held  a  tract  of  land  jointly  and  this  petition  was  filed 
by  Emison  and  wife  to  have  partition  and  compensation  for  im- 
provements. Anderson  and  wife  answered,  setting  up  first  that 
they  had  sold  by  parol  to  Emison  their  undivided  interest  in  said 
land  at  a  specified  sum  to  be  paid  at  named  periods  and  filed  three 
of  his  letters  evidencing  said  sale,  and  secondly  that  he  had  used 
the  place  for  several  years  and  the  rents  thereof  was  worth  $500, 
which  they  plead  as  a  counter-claim  to  his  claim  for  improvements. 
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A  demurrer  was  sustained  to  the  first  paragraph  of  the  answer, 
to  which  exception  was  taken;  whether  it  was  subsequently 
amended  does  not  appear,  but  Emison  filed  reply  controverting  the 
sale  and  allegations  in  the  first  paragraph  as  well  as  the  value  of 
the  rents  set  up  in  the  second,  and  the  bill  of  exceptions  containing 
the  evidence  shows  that  the  issue  as  to  the  sale  was  heard  and 
adjudged  by  the  court,  and  a  partition  ordered  after  hearing  the 
evidence.  It  is  apparent  that  nothwithstanding  said  demurrer 
the  parties  and  court  subsequently  regard  the  issue  as  found 
thereon  and  adjudicated  accordingly. 

Inasmuch  as  Emison  had  possession  and  enjoyed  the  place  for 
about  about  two  years,  whatever  might  have  been  right  and  equit- 
able had  the  terms  of  the  parol  sale  clearly  appeared,  yet  even 
under  the  most  imposing  equitable  circumstances  courts  have 
always  held  that  the  terms  of  parol  sales  should  clearly  appear, 
and  when  the  price  or  terms  of  payment  have  been  left  dubious, 
they  have  refused  to  enforce  such  contracts.  In  this  case  Emison's 
letters  do  evidence  a  sale,  but  at  what  price  or  when  to  be  paid 
appears  neither  therein  nor  in  the  other  evidence;  therefore,  it 
does  not  come  within  the  principles  announced  in  Harrow  vs.  John- 
son, 3  Met.,  503,  and  HilVs  Admr.  vs.  Spalding,  Exr.,  1  Duvall, 
£19 J  because  here  none  of  the  purchase  price  has  been  paid,  nor 
does  the  terms  of  the  sale  appear ;  that  the  land  was  to  be  paid  for 
in  three  installments  may  be  inferred  from  the  letters,  but  when 
to  be  paid  or  for  how  much  does  not  appear  in  the  case. 

Such  a  parol  contract  cannot  be  enforced,  and  the  court  prop- 
erly adjudged  a  partition. 

The  question  of  improvements  and  rents  and  profits  have  not 
yet  been  adjudicated,  but  is  still  pending. 

Wherefore,  the  judgment  is  affirmed. 


Darnaby,  for  appellants. 

James  E.  Cantrill,  for  appellees. 
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Jane  Habdin's  Exr.  v.  J.  S.  Litsey's  Exr. 

Attachment — Suit  on  Bond— Criterion  of  Damages  as  to  Attorney's  Fee. 

The  rule  i.^  that  if  the  plaintiff  has  paid  or  contracted  to  pay  a  specified 
sum  he  can  recover  so  much  thereof  as  would  be  a  reasonable  compensa- 
tion to  his  attorney  for  defending  the  attachment,  and  not  the  original 
suit,  limiting  this  to  compensation  to  one  attorney  only. 

APPEAL   FfiOM    WASHINGTON    CIRCUIT    COURT. 
February  20,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

Mrs.  Hardin  intending  to  remove  from  Kentucky  to  Illinois  to 
reside  with  her  son,  appellee  sued  out  an  attachment  against  her 
of  several  asserted  claims  which  was  levied  on  three  negro  slaves, 
but  for  which  she  gave  the  ordinary  forthcoming  bond  written 
some  few  hours  afterwards.  She  denied  that  she  owed  the  claims 
and  put  up  other  defenses,  confessed  she  was  about  removing  to 
Illinois,  denied  she  had  or  was  about  to  sell  any  of  the  negroes, 
but  said  she  had  contracted  to  hire  them  out,  that  whether  she 
would  at  all  sell  them  depended  on  the  price  and  the  character  of 
the  proposed  purchaser,  whether  he  would  make  a  good  master, 
and  denied  that  she  was  about  to  remove  her  property  with  the 
fraudulent  design  of  defeating  her  creditors,  insisting  that  she  had 
none.  On  the  final  hearing  the  court  dismissed  the  suit  and  dis- 
charged the  attachment.  She  having  died  this  suit  was  brought  by 
her  executor  on  the  attachment  bond  for  a  recovery  of  damages. 

1.  For  the  destruction  of  the  value  of  slave  property  by  reason 
of  the  late  war  and  amendment  to  the  United  States  Constitution 
abolishing  slavery,  because  said  attachment  prevented  her  selling 
them. 

2.  For  reasonable  counsel  fees,  alleged  to  be  $300. 

^.  For  the  expense  and  labor  of  the  testatrix  and  himself  as 
her  executor  in  defending  the  attachment  $100. 

Averring  that  he  had  paid  the  attorneys  part  of  their  fees  and 
the  remainder  was  still  due  and  he  was  liable  therefor. 
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The  jury  found  three  hundred  dollars  damages,  and  he  asks  a 
reversal.  The  condition  of  the  attachment  bond  is  to  pay  the  dam- 
ages sustained  ''by  reason  of  the  attachment"  and  not  the  damages 
incident  to  bringing  the  original  suit;  attachment  is  only  a  pro- 
visional and  auxiliary  remedy,  therefore,  the  securities  are  only 
required  to  idemnify  against  the  damages  growing  from  it  as  has 
recently  been  decided  by  this  court  in  Johnson  vs.  Farmers'  Bank, 
^  Bush,  reviewing  the  former  decisions. 

At  the  time  of  suing  out  the  attachment  she  denied  intending 
to  sell  the  slaves,  therefore  her  executor  cannot  be  heard  to  say 
she  would  have  sold  but  for  this.  If  she  was  about  to  sell  and 
remove  with  the  proceeds  from  the  State  this  was  a  cause  of 
attachment,  no  matter  how  pure  her  intention,  unless  she  was 
leaving  a  sufficiency  to  pay  all  her  debts.  The  court  properly 
refused  to  let  the  witness  Peters  answer  the  question  propounded 
to  him.  The  plaintiff  offered  to  prove  by  C.  L.  Hill  the  employ- 
ment of  the  counsel  by  Mrs.  Hardin  and  what  would  be  a  reason- 
able fee  therefor  in  defending  the  attachment,  which  the  court 
also  properly  refused. 

In  Shultz  vs,  Morrison,  etc,  2  Met,,  100,  this  court  adopted  as 
the  rule  and  criterion  of  damages  on  attachment  bonds,  as  to 
attorneys'  fees,  the  rule  applied  in  Doe,  etc.,  vs.  Perkins,  8  B. 
Mon.,  198,  tor  the  recovery  in  an  action  for  rn^sne  profits,  which 
was  the  amount  paid  and  which  he  was  bound  to  pay  by  ''actual 
contract,"  and  not  the  amount  which  might  be  allowed  "on  con- 
jectural obligation ;"  nor  of  the  conjectural  value  of  services  which 
may  have  been  differently  estimated  by  the  parties,  and  that  "his 
failure  to  produce  the  evidence  of  a  contract,"  authorized  the 
rejection  of  all  claim  for  fees,  further  than  he  has  actually  paid. 

The  plaintiff  did  not  prove  nor  offer  to  prove  payment  of  any 
sum  to  the  attorney,  had  he  done  so  it  would  have  been  erroneous 
to  reject  it,  or  had  he  offered  to  prove  an  agreed  price  this  would 
also  have  been  competent,  subject,  however,  to  reduction  to  a  rea- 
sonable amount.  The  meaning  and  import  and  legal  effect  of  the 
rule  as  deduced  from  these  two  cases  is  that  the  plaintiff  has  paid 
or  contracted  to  pay  a  specified  sum  he  can  recover  so  much  thereof 
as  would  be  a  reasonable  compensation  to  his  attorney  for  defend- 
ing said  attachment,  limiting  this  to  compensation  for  one  attor- 
ney only. 

There  was  no  question  made  as  to  the  expenses  and  labor  of  the 
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testatrix  or  her  executor  in  defending  the  attachment,  indeed 
after  the  answer  was  put  in,  the  attachment  seems  to  have  been 
lost  sight  of  and  the  whole  defense  was  as  to  the  cause  of  action 
and  not  the  cause  of  attachment. 

There  was  no  exception  as  to  the  instruction  given  and  none 
appears  as  to  refusal  to  instruct. 

There  is  a  serious  question  made  as  to  the  right  of  appellant 
to  file  grounds  and  move  for  a  new  trial  on  the  fourth  day  from 
the  rendition  of  the  judgment  because  the  court  adjourned  at  2 
o'clock  p.  m.  of  the  third  day,  whereby  appellant  was  prevented 
from  filing  said  grounds  and  motion  on  that  day,  but  as  we  see 
no  cause  for  reversal  on  the  merits  we  leave  this  question  open. 

Wherefore,  the  judgment  is  affirmed. 

Kavanaughj  Mcllooy  and  Hays,  for  appellant. 
Browne,  for  appellee. 


Joseph  Jouett's  Abmb.  bt  al  v.  Lewis  Faxoonbb's  Adicb. 

WiUa—Constnictioii— Intention  of  Testator— Discription  of   Devisees. 

"At  the  death  of  my  wife  the  property  and  money  remaining  of  all 
kinds  I  will  to  the  following  named  persons:  viz,  the  children  of  my 
.  brother  and  listers  Joseph  Falconer,  Frances  Wilson,  Martha  Stephens, 
Ann  Juett;  my  nephew  Joseph  Falconer/'  "It  is  my  will  and  I  wish  it 
distinctly  understood  that  no  person,  or  persons  shall  inherit  any  part 
of  my  estate  except  those  named  herein."  Held:  That  the  issue  of 
such  brothers  and  sisters  a)  were  dead  at  the  date  of  the  will  do  not 
answer  the  description  and  were  consequently  excluded. 

appeal  FBOM  FAYETTE  CIECUIT  COURT. 
February  18,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

In  April,  1854,  Lewis  Falconer  of  the  city  of  Lexington  pub- 
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lished  his  last  will  and  testament,  in  the  first  clause  of  which  he 
devised  to  his  wi;fe  his  house  and  lot  in  the  city  of  Lexington,  all 
his  slaves,  and  also  his  personal  property  during  her  life,  directing 
that  all  his  money  which  might  be  on  hand  at  his  death,  and  all 
that  might  then  be  owing  him  was  to  be  put  out  at  interest  by  his 
executors,  and  the  profits  paid  over  to  his  wife. 

The  second  clause  is  in  the  following  language : 

*^At  the  death  of  my  wife,  the  property  and  money  remaining 
of  all  kinds  I  will  to  the  following  named  persons,  viz":  The  chil- 
dren of  my  brother  and  sisters,  Joseph  Falconer,  Frances  Wilson, 
Martha  Stephens,  Ann  Duett;  my  nephew  Joseph  Falconer,  it  is 
my  will,  and  my  wife  shall  act  as  my  executor  and  pay  to  Harriett 
Stone,  wife  of  David  Stone,  the  sum  of  two  hundred  dollars  at 
the  death  of  my  wife." 

The  fifth  clause  is  in  these  words:  "It  is  my  will,  and  I  wish 
it  distinctly  understood,  that  no  person,  or  persons,  shall  inherit 
any  part  of  my  estate  except  those  named  herein." 

The  other  clauses  of  the  will  have  no  bearing  on  the  questions 
arising  on  this  appeal,  and  will  not,  therefore,  be  referred  to. 

The  testator  died,  and  his  will  was  probated  in  1856.  In 
1866  his  widow  died,  and  in  the  last  named  year  Dowdan,  the 
administrator,  with  the  will  annexed,  brought  this  action  in  equity 
against  a  great  number  of  persons,  legatees,  and  claiming  to  be 
legatees  under  said  will,  asking  the  aid  of  the  chancellor  to  direct 
him  in  the  execution  of  the  trust,  to  order  the  proper  distribution 
of  the  estate,  and  to  protect  him  in  making  the  same.' 

On  final  hearing  the  court  below  adjudged  that  the  estate  of 
the  testator  (which  seems  to  have  been  converted  into  cash) 
should  be  divided  into  23  shares,  and  adjudged  a  share  to  the 
persons  therein  severally  named,  and  decided  that  such  of  the 
descendants  of  the  brother  and  sisters  of  the  testator  as  had  died 
before  the  date  of  the  will,  could  not  take. 

Appellants  are  the  descendants  of  children  of  Mrs.  Ann  Jouett, 
a  sister  of  testator,  who  had  died  before  the  date  of  the  will,  and 
by  said  judgment  excluded  from  any  share  in  the  estate,  have 
appealed  to  this  court. 

For  appellants  it  is  urged  that  under  section  1,  of  article  2,  chap- 
ter 46,  2  Revised  Statutes,  page  1-2,  and  section  18,  chapter  105 
lb.,  461,  as  construed  by  a  majority  of  this  court  in  E,  C.  Dun- 
lap  vs,  Shreves  Exors,,  2  Duvall,  SSJf.,  they  are  entitled  to  sucK 
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portions  of  testator's  estate,  as  their  parents  would  have  taken  if 
they  had  been  living  at  the  death  of  testator  or  at  the  date  of  his 
will,  while  on  the  other  hand  it  is  urged  that  the  construction 
given  to  said  sections  in  Sheets  and  wife  vs,  Gruhhs'  Exors.,  Jf 
Met.,  is  the  true  and  proper  interpretation  of  said  sections,  and 
should  be  adhered  to,  and  under  the  ruling  in  that  case  the  judg- 
ment complained  of  is  right. 

Whether  or  not  there  is  a  conflict  in  the  opinions  referred  to, 
and  if  there  is,  which  should  prevail  are  questions  not  presented  in 
this  case  according  to  our  interpretation  of  this  will,  and  therefore 
not  necessary  now  to  decide.  The  language  of  the  testator,  at  the 
death  of  my  wife,  the  money,  and  property  of  all  kinds  "I  will 
to  the  following  named  persons,  viz :  The  children  of  my  brother 
and  sisters."  If  he  had  then  gone  on  to  designate  each  beneficiary 
by  name  there  could  have  been  no  uncertainty,  or  ambiguity  as  to 
whom  he  intended  to  give  his  estate ;  but  instead  of  that  mode  he 
adopts  another,  which  though  more  circuitous  may  as  certainly 
designate  them.  And  then  to  be  more  explicit,  and  the  more  cer- 
tainty to  exclude  all  others  from  a  participation  in  his  bounty,  he 
added  the  fifth  clause,  in  which  he  declares  it  to  be  his  will,  and 
he  wishes  it  distinctly  understood,  that  no  person,  or  persons,  shall 
inherit  any  part  of  his  estate  except  those  therein  named.  As  if 
he  had  said,  at  the  death  of  my  wife,  I  give  all  my  estate  to  the 
children  of  my  brother  and  sisters  and  no  other  person,  or  per- 
sons, shall  have  any  part  thereof. 

That  description  it  seems  to  us  would  as  certainly  identify  the 
persons  who  were  to  take  the  estate  of  the  testator  as  if  he  had 
designated  them  by  their  names  and  excluded  all  others  by 
express  words. 

Under  this  construction  of  the  will  which  seems  to  be  manifestly 
correct,  the  issue  of  such  brothers  and  sisters  as  were  dead  at  the 
date  of  the  will  do  not  answer  the  description  and  were  conse- 
quently excluded. 

We,  therefore,  concur  in  opinion  with  the  circuit  judge,  and  his 
judgment  must  be  affirmed, 

Trimhle,  for  appellant. 

Hunt,  for  appellee. 
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K.  M.  Thompson  v.  W.  R.  Palmeh. 

New  Trial— Default  Judgment— Petition— Petition  for  a  New  Trial— Season 
for  not  Defending  Original  Suit. 

In  an  action  for  a  new  trial  the  petition  must  state  facts  showing 
some  legal  reason  why  defense  was  not  nmde  to  the  original  suit,  nor 
is  the  fact  that  the  judgment  was  reversably  erroneous  any  legal  reason 
why  new  trial  should  be  granted,  the  remedy  being  by  appeal. 

APPEAL  FBOM  m'cRACKEN  CIRCUIT  COUBT. 
February  19,  1869. 

Opinion  of  the  Coubt  by  Judge  Williams: 

Appellee  having  recovered  judgment  by  default  against  appel- 
lant as  part  owner  of  the  steamer  Green  for  loss  of  certain  goods, 
vsrhich  this  court  has  just  reversed,  it  being  heard  with  this  case, 
filed  a  petition  for  a  new  trial  after  the  time  had  elapsed  in  the 
court  below,  averring  he  had  not  been  served  with  process,  not- 
withstanding the  sheriff's  return  of  execution;  also  averring  that 
he  was  not  part  owner  of  said  boat  at  the  time  of  the  loss  of  the 
goods. 

The  judgment  dismissing  this  proceeding  recites  that  the  par- 
ties appeared  by  attorney  and  the  court  being  sufficiently  advised 
adjudged  that  the  plaintiff  take  nothing  by  his  petition;  this  judg^ 
ment  indicates  that  evidence  was  heard  rather  than  that  it  was 
not,  at  least  it  does  not  preclude  the  fact  of  evidence  being  heard, 
and  in  the  absence  of  a  bill  of  exceptions,  certifying  it,  we  cannot 
say  the  court  erred. 

Nor  is  this  legal  status  altered  by  a  single  deposition  copied 
in  the  record  by  the  clerk  without  being  certified  by  the  court 

If  this  was  an  equity  instead  of  an  ordinary  action  and  to  be 
tested  on  the  evidence  it  would  be  insufficient,  for  it  does  not  in 
the  slightest  degree  disprove  the  sheriff's  return,  but  only  slightly 
indicates  that  possibly  Thompson  was  not  a  joint  owner  when  the 
goods  were  lost.  If  this  had  been  clearly  made  out  it  would  have 
been  insufficient  unless  he  had  also  shown  some  legal  reason  why 
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he  did  not  defend  the  original  suit,  nor  is  the  fact  that  it  was 
reversably  erroneous  any  legal  reason  for  this  proceeding,  the 
remedy  being  by  appeal  to  this  court 

Wherefore,  the  judgment  is  affinned  without  damages,  no  super- 
sedeas appearing. 

Bloom  field  J  for  appellant.  • 


William  Saybes  v.  Whitehead,  Eggleston  &  Co. 

Action— Caption— Name  of  Seal  Party  in  Interest 

The  30th  section  of  Civil  Code  provides  that  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest.  This  requisition  of 
the  Code  is  not  a  mere  form,  but  is  of  substance.  The  recitation  in  the 
caption  of  the  petition,  that  the  action  was  for  the  use  of  Simonton  & 
Co.  did  not  make  them  a  party  to  the  action. 

APPEAL  FBOM  KENTON  CIBCUIT  COUET. 
February  10,  1869. 

Opinion  of  the  Coukt  by  Judge  Peters: 

This  action,  as  the  caption  shows,  is  brought  in  the  name  of 
J.  L  .Eggleston,  N.  E.  Whitehead  and  F.  W.  Sherom,  late  partners 
as  Whitehead  &  Eggleston,  for  benefit  of  Joe  Simonton  &  Co., 
against  appellant.  Simonton  &  Co.  are  not  made  plaintiffgf  either 
in  the  caption  or  body  of  the  petition,  but  the  caption  shows  that 
they  are  the  persons  beneficially  interested  as  plaintiffs,  and  the 
bill  of  particulars  filed  with  the  petition,  and  made  part  of  it, 
shows  that  the  debt  was  contracted  with  Simonton  &  Co. 

The  30th  section  of  Civil  Code  provides  every  action  mvst  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  except  as  pro- 
vided for  in  section  33rd.  And  this  case  is  not  embraced  within 
the  exception. 

This  requisition  of  the  Code  is  not  a  mere  form,  but  is  of  sub- 
stance.   The  recitation  in  the  caption  of  the  petition  that  the  action 
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was  for  the  use  of  Simonton  &  Co.,  did  not  make  them  a  party 
to  the  action,  and  was  insufficient.    Lytle  vs.  Lytic,  2  Met,  127. 

Nor  was  it  a  clerical  misprision,  but  a  failure  to  make  the  real 
parties  in  interest  plaintiffs,  and  there  is  no  analogy  between  this 
case,  and  Oldham  vs.  Brannen,  2  Met.,  SO 2. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  herewith. 


Carlisle,  for  appellant. 
Drane,  for  appellees. 


Gbeen  County  and  Taylor  County  Turnpike  Co.  v.  Patrick 

HiCKEY. 

Contracts — ^Defective  Work — ^Abatement  of  Price — Jury  and  Verdict. 

Tho  verdict  was  for  less  than  the  fuU  contract  price  for  the  three 
miles  of  road  which  appellee  undertook  to  build,  showing  that  there  was 
an  abatement  for  defective  work,  and  the  court  of  appeals  is  not 
authorized  to  interfere  with  the  finding  of  the  jury  where  the  evidence 
is  conflicting. 

Appeal  and  Error— Instructions— Exceptions. 

No  exceptions  were  taken  to  the  ruling  of  the  court  in  giving  instruc- 
tions asfked  for  by  appellee  and  refusing  the  one  asked  for  by  appellant, 
which  must  be  regarded  as  a  waiver  of  the  errors  of  the  court. 

APPEAL  FROM  TAYLOR   CIRCUIT   COURT. 
February  4,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  evidence  conduces  to  the  conclusion  that  the  elevations  at 
three  or  more  parts  of  the  road,  were  greater,  according  to  the 
terms  of  the  contract,  than  they  should  have  been,  but  it  also 
appears  that  the  appellee  extended  the  work  several  rods  further 
than  he  contracted  to  do,  and  the  verdict  was  for  less  than  the 
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full  contract  price  for  the  three  miles  of  road  which  appellee  under- 
took to  build,  showing  tiiat  there  was  an  abatement  for  defective 
work,  and  this  court  is  not  authorized  to  interfere  with  the  finding 
of  the  jury  in  such  a  case,  as  there  was  some  conflict  in  the  evi- 
dence on  the  questions  submitted  to  the  jury. 

No  exceptions  were  taken  to  the  ruling  of  the  court  in  giving 
instructions  asked  for  by  appellee,  and  refusing  the  one  asked  for 
by  appellant,  which  must  be  regarded  as  a  waiver  of  the  errors  of 
the  court,  if  any  were  committed  on  that  point. 

And  the  judgment  must,  therefore,  be  affirmed, 

Montague,  Howell,  for  appellants. 
Kavanaugh,  Harrison,  for  appellee. 


Elizabeth  Flanagan  v.  B.  F.  Thurman. 

Husband  and  Wife— Personal  Property  of  Wife  Belongs  to  Husband. 

The  personal  property  of  the  wife  belongs  to  the  husband  and  is 
free  from  her  control  so  long  as  the  relation  of  husband  and  wife 
continue. 

Wife's  Separate  Estate— Pleadings. 

It  being  not  alleged  that  the  money  which  the  wife  professes  to  have 
invested  in  the  property  in  controversy  was  her  separate  estate  nor  by 
what  authority  she  held  it  free  from  the  rights  and  control  of  her 
husband,  she  had  no  rights  to  the  proceeds. 

APPEAL   FROM   LOUISVILLE   CHANCERY   COURT. 
February  9,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

It  is  not  alleged  nor  shown  in  the  record  by  any  evidence  what- 
ever that  appellant  had  any  separate  estate,   and  whether   she 
received  the  money  which  she  alleges  was  paid  for  the  improve- 
ments put  on  the  leasehold  estate  and  per  the  lease,  by  gift,  by 
26 
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inheritance,  or  per  her  services  it  belonged  to  her  husband.  He 
has  a  right  to  her  personal  property  so  long  as  the  relation  of 
husband  and  wife  continues. 

Waiving,  therefore,  the  consideration  of  the  question  whether 
appellant  could  make  any  valid  contract  with  her  Husband  by 
which  she  could  become  the  owner  of  property  which  was  his,  she 
certainly  could  not  invest  money  not  held  to  her  separate  use,  and 
which  in  law  was  his,  in  other  property  and  hold  it  in  her  own 
right  independent  of  him,  or  his  creditors. 

As,  therefore,  appellant  did  not  allege  that  the  money  which  she 
professes  to  have  invested  in  the  property  in  controversy  was 
her  separate  estate,  nor  by  what  authority  she  held  it,  and  could 
dispose  of  it  independent  of,  and  free  from  the  right,  and  control 
of  her  husband,  she  showed  no  right  to  its  proceeds. 

Xone  of  the  witnesses  whose  depositions  were  rejected  explain 
by  what  appellant  got  the  money  with  which  said  improvements 
were  made,  except  that  some  of  them  say  the  tenants  in  said 
improvements  paid  their  rent  in  advance.  But  all  they  say  may 
be  admitted,  and  stil]  the  money  might  be  the  husband's. 

Their  rejection  was. not  prejudicial,  therefore,  to  appellant. 
Wherefore,  the  judgment  must  be  affirmed. 


Riley,  for  appellant. 
Stir  man,  for  appellee. 


Wesley  Spabks  v.  Frank  Shropshire. 

Judgment — Claimant's  Bond — Forth-coming  Bond— Bar. 

A  judgment  on  a  claimant's  bond  is  not  a  bar  to  a  motion  on  a  forth- 
coming bond. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 
February  11,  1860. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  judgment  on  the  claimant's  bond  was  not  a  final  bar  to  the 
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motion  on  the  forthcoming  bond — ^because,  first,  that  judgment 
itself  was  not  conclusive  and  has  been  reversed,  and,  second,  the 
parties  to  the  two  motions  are  not  the  same. 

Wherefore,  the  judgment  in  this  case  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Trimble,  Ward,  for  appellant. 

Robinson,  for  appellee. 


Green  Utly  et  al  v.  John  Roark  et  al. 

Wills — Devise  of  Land  in  Fee  Simple— Defeasible  Contingency.    Uncertainty. 

A  legatory  clause  in  a  will  giving  land  to  another  in  fee  simple  will 

not  be  defeated  by  a  subsequent  provision  made  defeasible  at  the  death 

of  the  legatee  on  a  contingency  that  never  occured  and  which  was  void 

for  uncertainty. 

APPEAL  FROM  HOPKINS  CIRCUIT  COURT. 
February  26,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  legatory  clause  of  Hobson  Brown's  will  giving  to  his  wife 
his  land  evidently  passed  to  her  a  fee  which  a  subsequent  provision 
made  defeasible  at  her  death  only,  on  a  contingency  that  never 
occurred  and  was  moreover  void  for  inexplicable  uncertainty.  And 
consequently  she  died  seized  of  the  absolute  fee  simple  title  which 
descended  to  the  appellees  as  her  heirs. 

The  judgment  in  their  favor  was,  therefore,  right  on  the  face 
of  the  will,  and,  therefore,  as  there  is  nothing  in  the  record 
which  we  can  recognize  as  a  bill  of  exceptions  showing  either 
instructions  or  other  evidence  than  the  will  itself,  the  judgment  is 
affirmed.    The  Chief-  Justice  dissenting. 

Stevenson  &  Rodman,  for  appellant. 
Vance,  Eaves,  far  appellee. 
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E.  W.  Babton  et  al  v.  Elk.  C.  In  gels  et  al. 

Parent  and  Child— Retention  of  Infant's  Estate  for  Necessaries,  Board  an4 
Clothing— Creditors. 

The  mother  has  a  right  to  retain  so  much  of  her  infant  child's  estate 
for  her  full  and  reasonable  hidemnity  for  his  board,  clothing  and  tui- 
tion during  his  minority  a^  against  his  creditors. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 
February  1,  1869. 

Opinion  of  the  Court  by  Judge  Kobertson  : 

As  against  his  creditors,  the  mother  of  Charles  Ingels  had  a 
right  to  retain  so  much  of  his  estate  as  might  be  necessary  for  her 
full  and  reasonable  indemnity  for  his  board,  clothing  and  tuition 
during  his  minority,  and  her  care  and  actual  expenditures  since. 

Her  charge  for  board,  etc.,  includes  some  time  when  she  did 
not  board  him,  and  is  apparently  high  when  he  lived  with  her. 

His  interest  in  the  slave  and  houses  and  lots,  and  her  profits 
thereon,  and  his  watch  and  horse  and  buggy  apparently  reimbursed 
her  at  his  death,  leaving  a  surplus  to  the  extent  of  his  checks  in 
her  favor;  and,  deducting  her  post  mortem  expenditures  from  that 
residue,  a  balance  equal  at  least  to  the  debts  due  by  him  to  his 
appellant  creditors  would  remain  in  her  hands  to  their  use. 

Wherefore,  the  judgment  dismissing  their  petitions  is  reversed, 
and  the  cause  remanded  for  a  proper  decree  in  their  favor. 

Davis,  for  appellants. 

Prallj  for  appellees. 
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R.  P.  Main  v.  Maby  Cabteb. 

Husband  and  Wife— Feme  Sole— Feme  Trader— Husband^s  Agent,  Proceed- 
ings— Necessary  Parties. 

Where  a  husband  permits  his  wife  to  hold  herself  out  as  a  Feme 
Trader  when  in  fact  she  is  not  such  trader,  the  property  made  out  of 
the  commerce  she  was  pursuing  legally  belongs  to  her  Imsband.  She 
will  be  regarded  as  his  agent  and  her  obligations  and  liabilities  thus 
made  are  binding  on  him.  The  husband  is  necessary  to  a  proceeding 
to  enforce  her  contract. 

APPEAL  FBOM     JEFFEBSON     CIBCUIT     COUBT.      CHANCEBY  DIVISION. 

February  23,  1869. 

Opinion  of  the  Ooubt  by  Judge  Williams: 

Appellee  having  held  herself  out  to  the  community  either  as 
a  feme  sole  or  feme  trader  by  having  her  name  over  her  estate 
when  she  sold  in  open  market  and  also  keeping  a  boarding  house 
in  her  own  name  all  of  which  must  have  been  done  by  the  consent 
of  her  husband,  and  the  community  generally,  especially  the  appel- 
lant and  his  assignor  not  knowing  that  she  had  a  husband,  she 
having  contracted  this  debt  and  executed  a  mortgage  on  personal 
property  without  d^isclosing  that  she  was  a  married  woman, 
especially  for  such  articles  as  were  necessities,  to  permit  her  to 
plead  her  coverture  in  bar  to  a  proceeding  to  forclose  the  mortgage 
would  be  to  enable  her  to  perpetuate  and  perfect  a  fraud.  If  the 
mortgaged  property  was  her  separate  estate  then  her  allegation 
would  be  binding.  If  it  was  property  made  out  of  the  commerce 
she  was  pursuing,  and  she  had  not  taken  the  proper  steps  under 
our  statute  to  become  a  feme  trader  it  legally  belonged  to  the  hus- 
band and  as  he  permitted  her  thus  publically  to  act  she  so  far  must 
be  regarded  as  his  agent  and  her  obligations  liabilities  of  his.  If 
she  was  legally  a  feme  trader  then  the  property  was  liable  for 
debts  incurred  by  her  as  such. 

But  if  it  was  none  of  these  and  her  general  estate,  still  it  is 
not  within  the  purview  of  our  statute,  but  liable  because  she  and 
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her  husband  both  holding  her  out  publicly  as  a  feme  trader  she 
should  not  then  be  permitted  to  plead  the  coverture.  The  husband 
however,  was  a  necessary  party  to  the  suit  and  when  she  disclosed 
him  the  court  should  have  ruled  the  plaintiff  to  make  him  a  party, 
still  the  absolute  dismissal  of  the  petition  was  erroneous  and  the 
judgment  is  reversed. 


Brown,  for  appellant 

Joseph  A.  B.  Tumiss,  for  appellee. 


S.  G.  Hayes  et  al  v.  B.  F.  Rupey. 

WiUs — ^Patent  Ambignity — ^Extraneous  Evidence  not  Admissible. 

Though   extraneous    evidence    would   lead   to   a   different   construction 
of  a  will,  the  ambiguity  being  patent,  that  evidence  is  in  admissible. 

APPEAL   FROM    LINCOLN    CIRCUIT    COURT. 
February  26,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

While  the  testamentary  description  of  the  advancement  of  money 
by  the  testator  to  his  son  Samuel  C.  Hayes,  is  vexatiously  ambigu- 
ous as  to  the  amount,  we  are  inclined  to  concur  with  the  circuit 
court  in  its  interpretation;  and,  though  the  extraneous  evidence 
would  lead  to  a  different  construction,  yet,  the  ambiguity  being 
patent,  that  evidence  was  inadmissable,  and  cannot  be  judicially 
considered. 

Wherefore  the  judgment  of  the  circuit  court  is  affirmed. 

Durham  &  Jacobs,  Dunlap,  for  appellani. 
Hill  &  Alcorn,  for  appellee. 
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A.  G.  Kyle  v.  James  M.  Clark. 

Bill  of  Sale— Warranty  of  Condition. 

"A  black  girl  of  yellow  complexion,  named  Fannie,  age  about  seven- 
teen years,  she  is  in  good  health  and  a  slave  for  life."  Held:  That  the 
description  sufficiently  identified  the  slave,  and  that  the  language  then 
changed  from  description  to  affirmation  of  condition  as  to  health,  which 
imparted  a  coveant  of  warranty. 

APPEAL   FROM    MERCER    CIRCriT    COURT. 
February  8,  1869. 

Opinion  of  the  Court  by  Judge  Williams  : 

December  31,  1864,  Kyle  sold  to  Clark  a  Tiec:ro  slave  girl  for 
$75  and  gave  a  bill  of  sale  evidencing  that  he  had  sold  to  Clark 
"a  black  girl  of  yellow  complexion  named  Fannie  aged  about 
seventeen  years  she  is  in  good  health  and  a  slave  for  life,"  The 
girl  having  died  within  a  few  months  Clark  sued  and  recovered  the 
consideration  paid  and  for  his  trouble  and  expense  or  for  a  breach 
of  warranty. 

It  is  insisted  that  the  words  in  said  bill  of  sale  that  "she  is 
in  good  health  and  a  slave  for  life"  do  not  import  a  Avarrantr, 
and  therefore  appellant  could  only  be  liable  for  a  fraud. 

Such  words  could  only  have  been  used  for  one  of  two  purposes, 
that  is,  either  as  a  description  of  the  thinir  sold,  else,  as  a  contract 
of  its  condition. 

The  description  of  the  age  and  color  and  sex  had  been  pre- 
viously recited  and  sufficiently  identified  her.  The  language  is 
then  changed  from  description  to  affirmation  of  condition  as  to 
health  and  term  of  servitude,  and  as  this  court  said  in  Dickens 
vs.  Williams  et  al,  2  B,  Mon.  37 Jf,  such  an  affirmation  imports  a 
covenant  of  warranty  that  it  was  so,  and  should  be  deemed  as  a 
part  of  the  contract,  and^  therefore,  stipulatory,  especially  when 
unqualified  by  anything  else  in  the  writing. 

The  true  inquiry  then  was  as  to  the  health  of  the  slave  at  the 
date  of  the  sale  and    not  whether  the    vendor    knew  she    was 
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unhealthy  and  concealed  it,  or  falsely  represented  she  was  healthy 
knowing  otherwise.  We  see  no  error  in  the  judgment  hence  it  is 
affirmed,  with  damages. 


Kyle,  Gaither,  for  appellant. 
C,  A.  Hardin,  for  appellee. 


Bryant  Nichols  v.  Geoege  Jenkins. 

Action — ^Pendency  of  Another  Suit — ^Demurrer. 

The  pendency  of  another  suit  cannot  be  shown  by  demuiTer,  but  must 
be  taken  advantage  of  by  answer. 

APPEAL  FROM   CALI»WELL  CIRCUIT  COURT. 
February  8,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  petition  avers  that  he  plaintiflF  purchased  of  defendant 
land  at  $1700,  for  which  he  gave  his  three  several  notes  for  $200. 
$310  and  $800,  and  paid  $400 ;  that  the  defendant  assigned  the 
$200  note  to  Moore,  and  that  subsequentlv  being  sued  for  a  portion 
of  the  land  by  Weeks  devisees  under  an  adverse  claim,  to  which  the 
defendant  was  also  a  party,  it  was  arbitrated  and  through  mistake 
and  oversight  it  was  agreed  that  this  plaintiff  owed  this  defendant 
$1300,  with  its  interest,  entirely  overlooking  the  fact  that  the 
$200  note  had  before  been  assigned.  This  acknowledged  indebt- 
edness of  Xichols  to  Jenkins  was  transferred  to  Weeks  devisees 
by  way  of  cancelling  their  claim,  and  judgment  rendered  accord- 
ingly against  Nichols,  by  which  Jenkins  was  released  of  that  much 
of  his  liability  to  Weeks  devisees,  and  subsequently  Moore,  the 
assignee,  recovered  judgment  on  the  $200  note  against  Nichols; 
whereupon  he  brought  this  suit,  when  Jenkins  demurred : 

1.     Because  the  petition  *'shows  no  cause  of  action." 
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2.  Because  there  was  another  suit  pending  between  the  same 
parties  for  the  same  cause  of  action. 

As  the  pendency  of  another  suit  could  not  be  shown  by  demurrer, 
but  must  be  taken  advantage  of  by  answer. 

We  will  confine  the  consideration  of  the  case  entirely  to  the 
first  assigned  cause  of  demurrer. 

There  is  not  nor  need  be  an  averment  that  the  plaintiif  had  paid 
the  $200  note ;  when  the  arbitration  was  made  the  defendant  only 
held  plaintiff's  notes  for  $1100;  when,  therefore,  the  plaintiff 
cancelled  Jenkins  obligation  to  Weeks  devisees  for  two  hundred 
dollars  more  than  he  owed  him,  it  was  that  much  money  paid  and 
laid  out  to  Jenkins  use,  and  an  action  could  be  maintained  on 
it  without  even  averring  that  Moore  had  recovered  a  judgment 

Jenkins  evidently  got  $200  more  than  he  was  entitled  to,  if 
the  statements  of  the  petition  be  true,  and  is  responsible  either 
to  Moore  or  plaintiff — ^we  think  to  the  latter;  it  was  therefore 
erroneous  to  sustain  the  demurrer,  and  the  judgment  is  reversed^ 
with  directions  for  further  proceedings  as  indicated. 

James  -K.  Hewlett,  for  appellant. 


William  P.  Turpin  et  al  r.  William  Bethel  et  al. 

Actions— Records  of  Other  Suits— When  to  be  Filed. 

It  18  immaterial  whether  the  papers  in  a  suit  competent  to  be  used 
on  the  trial  of  another  cause  pending  in  the  same  court  be  Aled  before  or 
after  the  trial  is  commenced. 

APPEAL    FROM    LARUE    CIRCUIT    COURT. 
February  27,  18W. 

Opinion  of  the  Court  by  Judge  Peters: 

The  record  of  the  suit  of  the  Commercial  Bank  of  Kentucky 
vs.  Clagett,  etc.,  was  certainly  competent,  and  it  being  in  the 
oflSce  of  the  clerk  of  the  court  in  which  this  action  was  pending, 
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Turpin  and  others  could  have  inspected  it  at  any  time,  and  it  was 
not  material  whether  the  papers  of  that  suit  were  filed  in  this 
before,  or  after,  the  trial  commenced. 

Turpin  denies  any  information  as  to  whether  Bethel  had  paid 
the  money  to  the  bank;  but  does  not  deny  the  execution  of  the 
receipt  for  and  transfer  of  the  debt  to  appellee,  as  endorsed  on 
the  petition.  And  Bedford  neither  denies  the  payment  of  the 
money,  nor  the  execution  of  the  receipt,  proof  of  its  execution  was 
therefore,  not  necessary,  because  it  was  not  denied. 

Upon  the  merits  the  opinion  of  the  circuit  judge  is  exhaustive, 
and  his  reasons  for  the  judgment  so  clear  and  satisfactory  for  sub- 
jecting the  house  and  lot,  that  we  feel  that  we  cannot  do  better 
than  to  adopt  it  as  the  opinion  of  this  court.  The  amount  for 
which  Turpin  may  be  ultimately .  responsible  is  not  settled  by 
the  judgment,  that  question  is  left  open  for  further  investigation 
and  adjudication. 

Judgment  affirmed. 


Cofer  &  Wintersmith,  for  appellants. 
Read  &  Murray,  for  appellees. 


W.  S.  D.  jMeqowan  et  al  v.  B.  H.  Laxsdale. 

Exceptions,  Bill  of— Eztention  of  Time  to  File. 

The  bill  of  exceptions  containing  the  evidence  was  not  fvled  according 
to  the  order  given  a  day  therefor,  nor  was  any  order  extending  the 
time  made,  held  that,  it  cannot  be  regarded,  though  subsequently  signed 
by  the  judge  and  filed  by  order  of  court. 

Sheriff — Principal  and  Surety — ^Liable  for  Illegal  Acts  of  Deputy  Done  Under 
Color  of  the  Office. 

The  sheriff  and  his  security  on  bis  official  bond  are  liable  for  the 
illegal  acts  of  his  deputy  done  under  the  color  of  the  office  and  will  not 
be  heard  to  say  that  the  execution  under  which  the  deputy  acted  was 
improperly  issued. 

APPEAL    FROM    JEFFERSON    CIRCUIT    C0T:RT. 


October  6,  1869. 
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Opinion  of  the  Oouet  by  Judge  Williams: 

Appellee  having  obtained  a  judgment  by  suit  on  the  official 
bond  of  appellant  Megowan  as  sheriff  of  Jefferson  county  and  his 
securities  for  a  return  of  money  which  was  in  one  of  his  deputies 
hands  as  a  surplus  on  the  sale  of  some  negro  slaves  after  paying 
off  the  executions  by  virtue  of  which  he  had  seized  and  sold  them, 
a  reversal  is  sought  by  the  sheriff  and  his  securities  but  which 
cannot  be  had, 

1.  Because  the  bill  of  exception  containing  the  evidence  was 
•not  filed  according  to  the  order  giving  a  day  therefor,  nor  was 
any  order  extending  the  time  made,  therefore,  it  connot  be  regard- 
ed, though  subsequently  signed  by  the  judge  and  filed  by  order  of 
court. 

2.  Because,  if  regarded,  it  shows  that  the  deputy  did  sell  the 
slaves  for  the  alleged  surplus  amount  which  still  remained  in  his 
hand  after  satisfying  all  the  executions  then  held  by  him  and  that 
this  money  has  never  been  paid  over  to  appellee. 

3.  Because  no  legal  injunction  stopping  the  sale  of  said  slaves 
is  shown  and  if  it  was  still  as  the  deputy  afterwards  applied  for 
a  venditioni  exponas  and  obtained  it  from  the  clerk  and  proceeded 
to  sell  the  slaves  by  virtue  thereof  and  having  received  the  amoimt 
bid  and  after  paying  off  the  claims  in  his  hands  this  sum  still 
remaining  and  as  the  defendant  in  the  executions  acquiesced  in 
all  of  said  proceedings  the  sheriff  and  his  securities  cannot  be  heard 
to  say  the  said  venditioni  improperly  issued,  and  if  they  could, 
still  as  it  was  all  done  under  the  color  of  the  office  both  the 
principal  and  security  would  be  liable  for  such  illegal  conduct 
in  a  suit  for  that  purpose  and  the  least  possible  measure  of  damages 
would  be  the  sum  still  left  in  the  deputies  hands  with  interest 
thereon. 

Seeing  no  error  the  judgment  is  affirmed  with  damages. 

Harrison,  Barr  £  Goodloe,  for  appellant. 
Harlan  &  Newman,  for  appellee. 
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John  H.  Caetee  et  al  v^  Henry  D.  Willitt  et  al. 

Wills— Testator  Indebted  to  Legatee— Intention  of  Testator  as  to  Satisfac^ 
tion  of  Debt— General  Rule. 

Where  a  debtor  bequeathes  a  legacy  to  a  creditor  equal  to  or  greater  in 
amount  than  the  debt,  and  of  the  same  character,  and  payable  after 
the  debt  becomes  due,  it  is  the  practice  of  Courts  Equity  to  regard  it 
Prima  Facie  as  intended  to  be  in  satisfaction  of  the  debt,  but  it  must 
be  certain  and  not  contingent  and  where  no  particular  motive  for  the 
gift  is  assigned  in  the  will.  But  this  rule  will  not  prevail  where  the 
legacy  is  of  less  amount  that  the  debt,  nor  where  there  is  a  difference  in 
the  times  of  payment  of  the  debt  and  the  legacy,  nor  where  they  are  of 
a  different  nature  a?  to  the  subject  matter,  nor  where  there  is  an  ex- 
press direction  in  the  will  for  the  payment  of  the  debt. 

Same— Premimption- Parol  Bvidence  not  Admissible. 

No  presumption  arises  from  anything  contained  in  the  will  that  the 
legacy  to  appellees  was  designed  by  the  testator  as  a  satisfaction  of  the 
debt  he  owed  them  and  parol  evidence  i^  not  admissible  to  prove  such 
intention. 

Infants— Judgment — Guardian  ad  Litem. 

In  an  action  against  infants,  the  father  canaot  answer  for  them,  and  it 
is  erroneous  to  render  judgment  against  them  before  a  guardian  ad 
litem  is  appointed. 

APPEAL    FEOM    MARION    CIRCUIT    COURT. 
February  5,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

Edward  Carter,  on  the  27th  of  September,  1863,  published  his 
last  will  which  was  probated  in  the  county  of  his  domicil  on  the 
6th  of  October  of  the  same  year,  by  which  he  devised  to  his 
daughter,  Mrs.  Caroline  Stites,  certain  slaves,  six  sheep,  one 
cow,  and  four  hundred  dollars.  To  appellees,  Henry  D.  Willitt 
and  Mary  Ann,  who  were  his  grandchildren,  children  of  a  deceased 
daughter,  certain  slaves  by  name  8  in  number,  three  beds  and 
bedding,  two  cows,  and  calves,  two  colts  and  all  his  cash  and  cash 
notes  that  might  be  on  hand  at  his  death. 
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To  his  only  son,  John  H.  Carter,  he  devised  certain  slaves, 
his  farming  utensils,  horses,  stock,  except  such  as  he  had  disposed 
of  in  previous  clauses  of  his  will,  household  and  kitchen  furni- 
ture, etc. 

To  the  children  of  a  deceased  daughter,  Mrs.  Sally  Ann  Tutt, 
he  gave  a  negro  man. 

To  his  son  John,  he  had,  a  short  time  before  the  publication  of 
his  will,  conveyed  his  farm,  perhaps  the  most  valuable  part  of 
his  estate. 

At  the  time  of  the  publication  of  his  will,  he  owed  his  grand- 
children, the  Willetts,  $1190  for  one  of  their  slaves  whom  he 
had  sold,  and  being  infants  they  by  their  next  friend  brought  this 
action  in  equity  against  their  co-devisees,  and  the  personal  repre- 
sentative of  the  executor  of  said  testator,  to  recover  the  debt 
claimed  to  have  been  owing  by  their  grandfather  to  them  at  his 
death.  On  final  hearing  the  court  below  adjudged  to  appellees 
the  sum  of  $1190,  with  interest  from  the  30tli  day  of  March, 
1862,  till  paid,  and  that  as  appellees  are  themselves  heirs,  and  . 
devisees  of  Edward  Carter  they  are  only  entitled  to  recover  against 
the  other  heirs,  and  devisees  thre^-fourths  of  said  sum,  and 
adjudged  against  Caroline  E.  Stites,  and  Calvin  Stites,  her  hus- 
band, Octavia  Tutt,  Eddie  Tutt  and  Sarah  II.  Tutt,  and  John 
H.  Carter  heirs  and  devisees  of  Edward  Carter  deceased,  the  sum 
of  $892,  with  interest  thereon  at  the  rate  of  six  per  centum  per 
annum  from  the  30th  of  March,  1862,  till  paid  and  costs.  To  be 
levied  upon  the  estate  devised  to  said  defendant*^,  by  said  Edward 
Carter.  And  from  that  judgment  John  H.  Carter  and  others  have 
appealed. 

It  is  insisted  by  appellants'  counsel  that  the  legacy  bequeathed 
to  appellees  by  their  grandfather  who  was  their  debtor  at  the 
time,  was  a  satisfaction  of  their  debt  and  that  presents  the  first 
and  most  important  question  for  judicial  determination  in  this 
case. 

In  some  elementary  works  it  is  laid  down  as  a  general  rule  on 
the  subject — That  where  a  debtor  bequeaths  a  legacy  to  a  creditor 
equal  to  or  greater  in  amount  than  the  debt,  and  of  the  same 
character,  and  payable  after  the  debt  becomes  due,  it  is  the  practice 
of  courts  of  equity  to  regard  prima  facie  as  intended  to  be  in 
satisfaction  of  the  debt — In  Cloud  and  wife  vs.  Clinkinbeard's 
Exr.8  B.Mon,j397, the  rule  was  stated  to  be  substantially  the  same 
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as  above  with  the  addition  that  it  must  be  certain,  and  not  con- 
tingent, and  where  no  particular  motive  for  the  gift  is  assigned 
in  the  will.  But  the  rule  will  not  prevail  where  the  legacy  is  of 
less  amount  than  the  debt  even  as  a  satisfaction  pro  tanto  nor  where 
there  is  a  difference  in  the  times  of  payment  of  the  debt,  and  the 
legacy — ^nor  where  they  are  of  a  different  nature  as  to  the  subject 
matter,  nor  where  there  is  an  express  direction  in  the  will  for  the 
payment  of  debts. 

The  bequest  of  slaves  to  appellees,  and  their  demand  being  for 
money,  the  debt  and  legacy  are  of  a  different  nature,  and  the  pre- 
sumption of  satisfaction  of  the  debt  can  not  arise  from  that  portion 
of  the  bequest.  It  appears  from  the  inventory  of  the  estate  of 
the  testator  that  the  cash  on  hand  at  his  death  was  only  $77,  and 
the  cash  notes  something  over  $1,000,  and  that  both  together 
did  not  amount  to  as  much  as  the  debt  of  appellees  so  that  part  of 
the  bequest  besides  not  being  equal  in  amount  to  the  debt,  is  not 
of  the  same  nature,  cash  notes  are  not  cash. 

It  is  true  the  testator  gives  no  direction  in  his  will  for  the 
payment  of  his  debts,  and  as  appears  from  the  inventory  and  other 
facts,  that  although  he  did  not  dispose  of  the  whole  of  his  estate 
by  his  will,  still  the  part  not  disposed  of  is  insufficient  to  pay  this 
and  other  demands  against  him. 

No  presumption  arises  from  anything  contained  in  the  will 
that  the  legacy  to  appellees  was  designed  by  the  testator  as  a 
satisfaction  of  the  debt  he  owed  to  them  and  the  parol  evidence 
offered  by  appellants  to  prove  such  intention  was  inadmissible. 
Such  evidence  is  never  admitted  for  the  purpose  of  creating  such 
'  a  presumption,  but  only  to  confirm  or  repel  a  presumption  arising 
on  the  fact  of  the  will. 

Cloud  and  wife  vs.  Clinhinbeard's  exr.,  etc.,  supra. 

The  evidence  of  Peterson  was  incompetent,  and  the  exceptions 
to  his  disposition  was  properly  sustained. 

There  is  nothing  in  the  objection  that  appellees'  claim  for  the 
payment  of  their  debt  is  adverse  to  the  will,  and  their  right  to 
both  is  unquestionable. 

But  no  guardian  ad  litem,  was  appointed  for  the  infant  children 
of  Mrs.  Tutt,  deceased,  before  the  judgment  was  rendered,  as 
required  by  section  55  Cir.  Code.  It  is  true  their  father  professes 
to  answer  for  them  as  their  natural  guardian — ^but  that  is  not 
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suflScient,  and  it  was  erroneous  to  render  judgment  against  them 
before  an  appointment  of  a  guardian  ad  litem. 

As  notice  was  served  on  their  co-defendants,  of  the  time  and 
place  of  taking  the  deposiion  of  Willett,  and  their  defense  was  the 
same,  the  notice  and  service  were  sufficient,  and  the  exception  to 
his  deposition  properly  overruled. 

But  for  the  error  suggested  the  judgment  is  reversed  and  the 
cause  remanded  with  directions  for  f urdier  proceedings  not  incon- 
sistent with  this  opinion. 

Bountree  &  Fogle,  for  appellants. 

Harrison,  for  appellees. 


William  Clemebson  bt  al  v.  Henby  Habbis. 

Vendor  and  Purchafter — ^Pard  Sale  of  Land — Specific  Perfonnance — ^SatoppeL 
Where  a  party  repudiates  a  parol  contract  for  the  sale  of  land  and 
refuses  to  execute  it,  he  is  estopped  to  claim  any  of  the  benefits  arising 
therefrom. 

APPEAL   FBOM   SHELBY    CIBCUIT   OOUBT. 
November  17,  1869. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

The  material  objection  to  the  judgment  in  this  case,  relates  to 
the  amount  adjudged  against  appellants. 

The  price  at  which  the  land  sold  under  the  decretal  sale,  at 
which  the  decedent  Clemerson  and  appellee  purchased,  was  $16,- 
034.36,  this  is  shown  by  a  copy  of  the  bonds.  The  sale  was  made 
about  the  13th  of  December,  1858,  and  the  bonds  for  the  purchase 
money  bore  interest  from  date. 

Shortly  after  the  purchase,  decedent  and  appellee  entered  and 
occupied  the  land  for  one  year  jointly,  during  that  year,  as  the 
proof  shows,  decedent  finding  that  he  could  not  pay  for  the  land  he 
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was  to  get,  made  a  parol  agreement  with  appellee,  by  which  the 
latter  was  to  take  all  the  land  and  pay  for  it,  and  having  paid 
all  the  purchase  money,  and  appellants,  the  heirs  of  decedent 
John  Clemerson,  having  availed  themselves  of  the  statute  of  frauds 
and  perjuries  to  prevent  a  specific  execution  of  the  parol  agree- 
ment before  referred  to,  in  this  action  which  was  brought  by 
appellee  to  get  the  title,  the  court  below  adjudged  to  him  the  sum 
of  $8538.31,  for  which  he  also  adjudged  appellee  had  a  lien  on 
one-half  of  said  land,  and  ordered  a  sale  thereof  for  the  payment 
of  said  sum. 

Appellants  claim  that  the  parol  sale  was  made  about  the  16th 
of  June  1859,  at  which  time  the  interest  oit  the  bonds  should  stop 
running  as  to  them,  and  in  that  event  the  judgment  is  for  $277.90 
too  much. 

The  parties  occupied  the  farm  to  the  end  of  the  year  1859 
jointly,  and  then  had  a  sale  of  all  the  crop  and  partnership  eifects 
for  the  purposes  of  division  doubtless,  so  that  appellee  did  not  get 
full  possession  under  his  parol  agreement  to  purchase  before  the 
end  of  the  year,  and  perhaps  after  that  time,  and  decedent  ha\'ing 
had  the  use  of  one-half  the  farm,  it  is  equitable  that  his  repre- 
sentatives should  be  made  responsible  for  the  interest  for  one-half 
its  price,  for  the  period  he  thus  had  the  use  of  it 

But  if  appellant  repudiate  the  parol  sale  of  the  land,  and  refused 
to  execute  it,  it  is  a  strange  view  they  take  of  it,  that  they  can 
make  said  sale  available  to  them  to  stop  the  running  of  the 
interest  from  the  time  when  they  say  it  was  made,  although 
their  brother  retained  possession  till  the  crop  which  grew  on  it  was 
consumed.     This  view  cannot  be  sanctioned. 

Perceiving  no  error  therefore,  in  the  judgment,  the  same  is 
is  affirmed. 


Taylor,  Wheat,  for  appellants, 
Bulloch  &  Davis,  for  appellee. 
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Louisville  &  Xashville  K.  K.  Co.  v.  Nathaniel  L.  Monin. 

Eminent  Domain — ^Appropriation  of  Land  to  Public  Use — ^Interest  from  Date 
of  Entry. 

The  money  being  due  at  the  time  the  appellant  entered  and  appro- 
priated appellees  land,  he  is  entitled  to  interest  from  that  date. 

APPEAL    FROM    HABDIN    CIRCUIT    COURT. 
November  19,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

Even  if  appellant's  estimate  of  the  value  of  the  land  of  appellee 
to  be  taken  as  correct,  the  money  was  due  at  the  time  appellant 
entered  and  appropriated  the  land  and  it  admits  in  the  answer 
that  appellee  is  entitled  to  interest  on  the  price  from  the  date  of 
its  entry,  which  would  now  nearly  double  the  amount. 

In  addition  to  the  value  of  the  land  actually  taken  and  the  inter- 
est on  that  value,  the  Englishes,  witnesses  for  appellant,  state 
that  the  disadvantages  to  appellee  over  and  above  the  advantages 
to  him  resulting  from  the  road,  are  the  amount  it  would  take  to 
fence  the  land  on  both  sides  of  the  road,  which  according  to  the  sur- 
veyors statement,  will  require  a  line  of  fence  on  each  side  153 
poles  long,  and  although  there  is  no  direct  proof  of  the  cost  of 
building  said  fences,  still  we  cannot  say  in  view  of  the  evidence  of 
the  Englishes  in  connection  with  the  evidence  of  the  other  wit- 
nesses as  to  the  amount  of  damages  sustained  by  appellee  in 
consequence  of  the  running  of  the  road  through  his  land,  that  the 
court  below  erred  in  the  amount  adjudged  to  appellee. 

Wherefore  the  judgment  is  afjfirmed. 

Cofer,  for  appellant. 
Wilson,  for  appellee. 
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R-  S.  WixTEBSMiTH  r.  James  C.  Wixteksmtth. 

limitjition  of  ActUnu — ^Accounts — ^M ntiul  Panncnta— Expected  Set  Off 

The   Btatnte  of  limitations  does  not  run  against  actnal  paymoit  or 
expected  set-off. 

APPF.AT.    FROM    HAKDIN    CIKCUIT    COURT. 
November  19,  1809. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  appellee's  answer  to  the  cross  petition,  setting  up  the  appel- 
lant's account  as  a  set-off  or  payment,  is  evasive,  and,  when  care- 
fully scrutinized  does  not  deny  the  services  or  the  other  facts 
charged  in  the  account.  The  credits  as  claimed  may  be  presumed 
to  have  been  intended  and  understood  by  the  parties  as  partial 
payments,  for  she  says  that,  if  the  account  was  just,  she  had  paid 
it.  And  whether  there  was  actual  payment,  or  only  an  expected 
set-off,  the  statute  of  limitaitons  would  not  apply. 

We  are  therefore  of  the  opinion  that  the  account  as  exhibited 
should  be  adjudged  a  payment  at  the  date  of  it,  and  consequently 
the  circuit  court  erred  in  not  allowing  the  appellant  a  credit  pro 
tanto,  or  granting  a  re-hearing. 

\Vherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  leave  to  the  appellee  to  file  an  amended  answer  and  for 
further  proceedings  for  litigating  the  appellant's  account 

Sweeney  &  Stuart,  Wilson,  for  appellant 
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James  Wood  v.  Richard  Lutbell. 

Hew  Trial'— Confessioii  of  Judgment — Waiver — Neglect  to  Prepare  Defense. 
If  the  confession  of  the  judgment  is  not  a  waiver  of  any  defense,  the 
neglect  to  prepare  for  trial  before  judgment  will  deprive  one  of  any 
pretense  to  a  new  triaL 

APPEAL   FROM   CLINTON    CIRCUIT    COURT. 
November  24,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

Taking  appellant's  own  statement  of  his  conduct  in  reference 
to  this  debt,  and  it  does  not  appear  that  he  has  manifested  any 
attention  to  the  character  of  title  to  the  propety  he  was  con- 
tracting for,  any  efforts  to  inform  himself  of  its  condition,  or 
the  right  appellee  had  to  sell,  or  dispose  of  shares  in  it.  Indeed 
it  would  seem  that  he  was  willfully  ignorant  of  all  that  per- 
tained to  what  he  gave  his  note  for,  and  that  the  "accident  or 
chance"  that  aroused  him  from  his  blissful  ignorance  was  not  of 
his  seeking,  if  not  against  his  will. 

Even  if  the  confession  of  the  judgment  was  not  a  waiver  of  any 
defense  he  might  otherwise  have  had,  his  total  neglect  to  inform 
himself  and  prepare  his  defense  until  after  judgment,  deprives 
him  of  any  pretense  of  a  right  to  set  aside  the  judgment.  Where- 
f or  it  must  be  affinned. 

James,  for  appellant. 

Braniblette,  Winfrey  &  Winfrey,  for  appellee. 
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H.  K.  Rachfobd  et  al  v.  J.  G.  Lindsay's  Heirs  et  al. 

Limitation  of  Action»— Resulting  Trust. 

A  resulting  trust  is  not  excepted  from  the  operation  of  the 
statutes  of  limitation,  which  was  not  suspended  by  the  death  of  the 
ancestor  of  the  appellants. 

(see  volume  2  KENTUCKY  OPINIONS,  PAGE  188.) 

APPEAL  FBOM  CAMPBELL  CIRCUIT  COURT. 
April  15,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

As  adjudged  on  the  appeal  of  Sarah  B.  Carney,  the  conveyance 
to  Cameal  and  by  him  to  Lindsay  was  on  an  implied  trust.  The 
ancestor  of  the  appellant  in  this  case  was  a  party  to  the  conveyance 
to  Cameal  and  was  sui  juris.  Such  a  resulting  trust  is  not  except- 
ed from  the  operation  of  the  statute  of  limitations,  which  was  not 
suspended  by  the  death  of  the  ancestor  of  the  appellants;  and 
moreover  presumptions  of  adjustment  arising  from  the  long  lapse 
of  time  would  alone  repel  the  alleged  equity  of  these  appellants. 

Consequently,  on  the  statutory  bar  and  also  legal  presumption, 
the  dismission  of  the  cross  petition  of  the  appellants  seems  to 
have  been  right. 

WTierefore,  the  judgment  is  affirmed. 

Haivkins,  Fiske,  for  appellants. 
Hallam,  Lindseys,  for  appellees. 
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Thomas  Jones  v.  T.  F.  Hazelriog's  ad'r  et  al. 

Appeal  and  Error— Injimction^-Diacharge  Interlocutory  Judgment. 

The  discharge  of  an  injunction   is  an  interlocutory  jundgment  from 
which  there  is  no  appeal. 

APPEAL    FROM    BATH     CIRCUIT    COURT. 
November  20,  1869. 

Opinion  of  the  Court  by  Judge  Kobertson: 

According  to  the  record  before  this  court  there  is  no  judgment 
dismissing  the  appellant's  cross  petition,  but  the  only  judgment 
appealed  from  is  that  of  a  discharge  of  his  injunction  which  is 
interlocutory  and  for  twenty  dollars  and  costs,  which  this  court 
has  no  jurisdiction  to  reverse. 

WTiatever  ultimate  equity  the  appellant  may  have,  there  does  not 
appear  to  be  any  final  judgment  which  this  court  can  revise. 

Wherefore,  for  want  of  appellate  jurisdiction,  the  appeal  is  dis- 
missed. 

Nesbitt,  Gudgell  &  Elliott,  for  appellant, 

Hazelrigg  &  Lacy,  for  appellees. 


J.  M.  Smith  v.  J.  C.  Hensley's  admr. 

Appeal  and  Error — ^Defective  Record —  How  Corrected. 

Before  submission  of  a  cause  on  appeal,  verified  by  the  certificate 
of  the  clerk,  such  corrections  as  are  necessary  may  be  made  as  prescribed 
by  the  code,  but  after  adjudication,  it  is  too  late  to  move  its  correction. 

APPEAL   FROM    MONTGOMERY   CIRCUIT    COURT. 
June   10.   1869. 
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Opinion  of  the  Conrt. 

Opinion  of  the  Coubt  by  Judge  Williams: 

The  record  shows  that  on  February  19,  1866,  "the  plaintiff 
moved  to  file  an  amended  petition  herein.  The  court  would  not 
permit  it  to  be  filed." 

And  on  23rd  February,  or  four  days  thereafter,  "the  defendant 
filed  their  bill  of  exceptions  herein  which  was  examined  and 
approved,  signed  and  sealed  etc.,  incorporating  said  rejected 
amended  petition. 

March  3,  1866,  "plaintiff  filed  an  amended  petition  herein  of 
revivor/* 

August  13,  1867,  "the  defendant  Smith  enters  his  appearance  to 
the  order  of  revivor/' 

There  is  no  order  found  in  all  this  record  permitting  the  rejected 
amended  petition  afterwards  to  be  filed. 

This  record  comes  verified  to  us  by  the  certificate  of  the  clerk, 
the  custodian  of  the  papers  and  records,  it  has  been  affirmed  by 
the  parties  submitting  it  to  us  for  adjudication;  were  it  not  true 
and  did  not  contain  all  the  history  of  the  case  the  Civil  Code  points 
out  efficient  remedies  for  its  correction  before  submission.  But 
no  suggestion  of  diminution  or  error  was  made  by  either  party 
before  submission;  after  adjudication  it  is  too  late  to  move  its 
correction,  and  especially  will  the  legal  world  appreciate  why  a 
court  should  stand  by  the  record  rather  than  the  recollection  and 
statements  of  counsel  inconsistent  therewith,  on  the  bare  assump- 
tion that  the  record  rather  than  the  counsel  is  in  error.  However 
much  confidence  the  court  might  feel  in  the  accuracy  of  his  recol- 
lection or  in  the  verity  of  his  statements  it  is  its  plain  legal  duty 
to  abide  the  record  as  the  only  security  of  the  parties  and  justi- 
fication of  the  court  is  therein  to  be  found ;  with  an  abiding  con- 
fidence that  this  record  will  sustain  the  court,  with  all  possible 
due  respect  for  the  counsel  the  court  is  compelled  to  discharge 
its  legal  duty  by  overruling  the  petition. 

Hazelrigg  &  Winn,  for  appellant. 

Turner,  for  appellee. 


Titckeb's  Exbs.  v.  Crawford's  Admrs.  411 

Opinion  of  the  Court. 


James  L.  Titokeb's  exbs.  v.  Cyrus  and  M.  Crawford's  admrs. 

Executors  and  Administrators — ^Administrator  de  Bonis  Non-Refunding  Bond — 
Settlement. 

An  adniinstrator  de  bonis  non  cannot  be  compelled  to  accept  a  re- 
funding bond  taken  by  an  efxeoutor  and  thereby  discharge  the  legatees 
from  liability  incurred  by  their  testator  as  executor. 

APPEAL    FROM    WASHINGTON    CIRCUIT    COURT. 
September  27,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

We  extract  from  the  elaborate  statement  of  facts  in  the  peti- 
tion, that  in  1855,  Cyrus  Crawford  died  intestate  in  Washington 
county,  having  given  his  estate  to  his  wife,  Mrs.  M.  F.  Crawford, 
for  life  with  the  power  of  disposing  of  it  by  will  except  $1,000 
which  he  bequeathed  to  Mrs.  Willis,  and  appointed  his  wife 
his  executrix — and  she  qualified  as  such;  about  18  months  after 
the  death  of  her  husband  Mrs.  Crawford  died,  having  disposed  by 
will  of  all  her  estate,  and  that  left  her  by  her  husband.  Jame?^ 
L.  Tucker  was  appointed  administrator  with  the  will  annexed 
of  Mrs.  Crawford  at  the  February  term,  1857,  of  the  Washington 
county  court — and  in  March  following  the;  said  Tucflcer  was^ 
appointed  by  said  court  administrator  cum  festamento  annexo  de 
bonis  non  of  Cyrus  Crawford. 

Some  time  in  1868,  said  Tucker,  having  made  and  published 
his  will  died,  and  appellants  qualified  as  his  executors,  and  filed 
this  petition  against  appellee,  who,  in  the  mean  time,  had  been 
appointed  administrator  de  bonis  non  with  the  will  annexed,  of 
Cyrus  Crawford,  and  also  of  Mrs.  M.  F.  Crawford,  and 
also  against  the  legatees  and  husband,  the  devisees  of  Mrs. 
M.  F.  Crawford  and  others  and  allege  among  other  things 
that  said  Tucker  in  April,  1858,  settled  his  accounts  with 
the  judge  of  the  Washington  county  court  both  as  administra- 
tor of  Cyrus  Crawford,  and  also  of  Mrs.  M.  F.  Crawford,  from 
which  it  appeared  that  of  the  assets  of  the  former,  the  latter  had 
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received  $1917.64  and  had  paid  out  $1575.61,  leaving  a  balance 
of  $342.03  in  her  hands  at  her  death. 

That  on  the  7th  of  April,  1858,  said  Tucker  paid  to  Willis  and 
wife  the  legacy  left  to  Mrs.  Willis  by  C.  Crawford  with  interest 
being  $1092.16,  and  took  their  receipt,  and  a  refunding  bond  with 
surety — That  appellants  had  paid  over  all  the  assets  of  the  Craw- 
fords  in  their  hands  as  executors  of  Tucker  to  appellee — And 
from  an  incomplete  settlement  of  the  accounts  of  their  testator  as 
the  personal  representative  of  the  two  Crawf ords,  that  all  the  assets 
with  interest  computed  to  21st  of  November,  1860,  amounted  to 
$1242.29  and  their  credits  amounted  to  $1484.66,  showing  a  bal- 
ance in  favor  of  their  estate  $242.37;  that  among  the  credits 
claimed  and  which  he  had  paid  was  one  of  $144.50  to  appellee, 
but  which  was  not  properly  verified  and  proved. 

They  pray  for  a  settlement  of  the  accounts  of  their  testator, 
Tucker,  as  the  personal  representative  of  the  two  Crawfords — 
and  as  their  then  representative  they  make  appellee  a  defendant 
and  seek  a  settlement  with  him — and  seek  a  final  settlement  so 
far  as  their  estate  was  connected  with  the  Crawfords,  whose  estates 
appellee  represents,  and  although  so  far  as  they  seek  to  compel  him 
to  take  the  refunding  bond  of  Willis  and  wife  and  discharge  them 
from  the  responsibility  that  their  testator  may  have  incurred  for 
over  payments  to  said  Willis  and  wife  and  others,  and  to  make 
appellee  settle  his  fiducial  accounts  if  they  in  fact  ask  it,  that  relief 
can  not  be  granted.  Still  the  other  relief  sought  by  them,  appel- 
lants from  their  allegations  appear  to  be  entitled. 

Wherefore  Judge  Hardin  not  sitting,  the  judgment  sustaining 
appellee's  demurrer  to  tlie  petition  must  be  reversed  and  the  cause 
remanded  with  directions  to  overrule  said  demurrer  and  for 
further  proceedings  consistent  herewith. 


Harlan,  for  appellant. 
Riley,  for  appellee. 
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John  F.  Cantrill  v.  Joshua  Talbott. 

Frauds,  Statute  of — Sale  of  Land  by  Judgment  of  Court. 

The  sale  of  land  by  judgment  of  court  is  not  within  the  provisions 
of  the  statute  of  Fraud  and  Perjuries  and  therefore  need  not  be  in 
writing. 

Same — ^Tmst — ^Purchase  for  Another. 

The  agreement  between  CantriU  and  Talbott  and  Mrs.  Shropshire  that 
they  would  purchase  for  her  benefit  is  also  binding  on  both  and  any 
attempt  to  convey  the  title  to  another  would  be  a  violation  of  the 
trust. 


appeal    from    SCOTT    CIRCUIT    COURT. 
Jime  11,   1869. 

Opinion  of  the  Court  by  Judge  Williams: 

As  was  decided  by  this  court  in  Watsons  admr.  vs.  Yiolett, 
2  Duvall,  338,  the  sale  of  land  by  judgment  of  court  is  not  within 
the  provisions  of  the  statute  of  fraud  and  perjuries,  and  therefore, 
need  not  be  evidenced  by  writing,  consequently  it  has  always 
been  held  competent  to  prove  that  the  preferred  bidder  purchased 
for  some  one  else,  and  such  trust  has  always  been  upheld. 

The  purchase  by  Cantrill  on  the  joint  account  of  himself  and 
Talbott  of  Shropshire's  land  at  decretal  sale  can,  therefore,  not 
only  be  proved  but  upheld  by  either,  and  the  payment  of  Talbott 
of  the  Polk  notes  for  about  $1500  to  Cantrill  on  his  part  of  this 
purchase,  was  valid  and  binding,  and  precluded  him  from  recover- 
ing it  back. 

The  agreement  between  Cantrill  and  Talbott  and  Mrs.  Shrop- 
shire that  they  would  purchase  for  her  benefit  is  also  binding  on 
both,  and  therefore  there  was  no  necessity  that  Cantrill  should 
tender  to  Talbott  a  paper  evidence  of  his  interest  Cantrill  himself 
held  not  even  a  certificate  of  purchase,  and  until  the  court  shall 
convey  the  title  to  him  he  has  nothing  to  convey  to  Talbott,  and  as 
he  asserts  the  title  by  agreement  of  himself  and  Talbott,  and 
Mrs.  Shropshire,  was  to  be  made  to  her,  had  he  attempted  to  con- 
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vey  or  give  a  written  assurance  to  Talbott  that  he  was  to  have 
any  portion  of  the  land,  it  would  have  been  in  violation  of  the 
agreement  with  her  and  a  violation  of  the  trust  of  both  Cantrill 
and  Talbott  to  her. 

Cantrill  therefore,  had  presented  a  legal  defense  to  this  action, 
hence  his  sickness  and  absence  and  the  absence  of  his  counsel 
and  witnesses  when  the  trial  was  had,  presented  a  good  cause  for 
setting  aside  the  judgment  and  granting  him  a  new  trial,  and  the 
refusal  to  do  so,  on  his  motion,  was  erroneous. 

Huston  &  Mulligan,  for  appellant, 

Prewitt,  Damdby,  for  appellee. 


Josephine  Everett  et  at,  v.  Kuben  Anderson's  admr. 

Deeds — Recitals — ^Estoppd. 

The   parties  to  a  deed  are  estopped  by  the  recitals  therein  to  claim 
title  to  any  part  of  the  land  thereby  conveyed. 

APPEAL  FROM  FULTON   COMMON  PLEAS  COURT. 
June  9^   1869. 

Opinion  of  the  Court  by  Judge  Peters: 

As  to  the  note,  a  part  of  which  was  paid  by  appellants,  to  the 
intestate  of  appellee  and  a  new  note  executed  to  him  for  the 
residue,  they  waived  thereby  all  defense,  either  equitable  or  legal, 
that  they  might  otherwise  have  had  to  it. 

But  we  do  not  consider  that  the  answer  presented  a  valid  defense 
to  the  action,  it  is  therein  admitted  that  Mrs.  Margaret  Watson 
did  agree  that  the  484  acres  including  the  part  contracted  to  be 
sold  by  L.  N.  Watson  to  appellee,  Mrs.  Everett,  should  be  by  her 
surrendered  to  them,  which  she  did  in  consideration  of  **love  and 
affection  for  her  said  children"  a  consideration  altogether  suf- 
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ficient  in  law  to  bind  her,  and  that  agreement  is  alleged  in  the 
petition  to  have  been  in  writing,  and  consummated  by  a  convey- 
ance, and  that  it  was  in  writing  is  not  denied  in  the  answer. 
Besides  in  the  deed  to  Jerome  Watson,  filed  as  an  exhibit^  Mrs. 
Margaret  Watson  accepted  300  acres  of  the  land,  therein  stated  to 
be  the  lands  of  her  husband,  G.  B.  Watson,  dec.,  for  her  life 
as  her  dower  in  his  hands  and  in  consideration  that  said  Jerome 
Watson  had  released  all  claim  to  the  484  acres  to  G.  N.  Watson 
and  appellant,  Mrs.  Everett,  they  all  joined  in  a  conveyance  of 
225  acres  of  said  land  to  said  Jerome.  By  the  recitals  in  that  deed 
the  parties  thereto  are  bound,  and  Mrs.  Watson  and  Mrs.  Everett 
are  estopped  to  deny  that  the  land  belonged  to  G.  B.  Watson,  at 
his  death.  Xor  is  there  any  sufficient  denial  in  the  answer  that 
deeds  of  partition  were  made  in  which  Mrs.  Margaret  Watson 
joined  and  passed  all  claim  to  said  484  acres  to  her  said  son  and 
daughter,  but  it  is  admitted  that  said  484  acres  were  divided 
between  Mrs.  L.  X.  Watson,  and  that  222  acres  thereof  were 
assigned  to  him,  and  he  conveyed  the  same  to  her.  But  appellants 
say  the  deed  was  not  a  proper  and  sufficient  one.  The  only  rea- 
son assigned  for  that  allegation,  and  the  only  objection  made  to  the 
deed,  is  that  the  title  was  in  Mrs.  Watson,  and  did  not  pass  to 
Mrs.  Everett  by  said  deed.  If  the  title  ever  was  in  her  she  relin- 
quished it  by  her  conveyances,  and  accepting  the  conveyance  of 
300  acres  of  the  land  to  herself  for  life.  And  consequently  nothing 
passed  by  the  deed  from  her  to  ^Irs.  E^'erett. 

In  any  view  of  the  case  the  answer  presented  no  sufficient 
defense  to  the  action,  and  the  demurrer  thereto  was  properly  sus- 
tained. 

^Vherefore  the  judgment  is  affirmed. 

Rodman,  for  appellants. 
James,  for  appellee. 
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George  T.  Ford  v,  Elizabeth  Ford  et  al. 

0 

HuslMnd  and  Wife— Potential  Right  of  Dower— Rd)ea»e— Settlement. 

The  release  by  Mrs.  Ford  of  her  potential  right  of  dower  in  the  land 
sold  by  her  husband  to  F.  Ford^formed  a  valuable  oonsideration,  sufficient 
to  uphold  a  settlement  on  her  to  the  extent  of  the  value  of  said  potential 
right,  even  against  the  creditors  of  her  husband. 

APPEAL   FROM    OWEN    CIRCUIT    COURT. 
June  30,   1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  release  by  Mrs.  Ford  of  her  potential  right  of  dower  in  the 
land  sold  by  her  husband  to  F.  Ford,  formed  a  valuable  consider- 
ation, sufficient  to  uphold  a  settlement  on  her  to  the  extent  of  the 
value  of  said  potential  right  even  against  the  creditors  of  her 
husband.     As  this  court  held  in  Ward  vs,  Crotty,  Ji,  Met,  59. 

The  only  remaining  question  that  can  arise  is  whether  the  prop- 
erty now  sought  by  appellants  to  be  subjected  is  of  greater  value 
than  the  right  she  released. 

The  land  was  sold  to  F.  Ford  at  the  price  of  $11,500,  or  it  was 
worth  that  sum  at  the  date  of  sale,  and  she  insists  it  was  worth 
as  much  as  $15,000.  She  was  then  not  over  30  years  of  age,  in 
perfect  health,  as  is  alleged,  and  not  controverted.  Her  expecta- 
tion of  life,  according  to  the  most  approved  tables  of  mortality, 
would  be  over  thirty  years,  the  settlement  agreed  to  by  her  hus- 
band was  $3,000,  and  that  was  secured  to  her  at  first,  but  by 
successive  sales,  or  exchanges  the  amount  which  was  ultimately 
secured  to  her  was  reduced  to  $1,314.45,  in  the  house  and  lots 
which  she  now  has;  and  we  concur  in  opinion  with  the  circuit 
judge  that  she  was  justly  entitled  to  that  sum  and  should  not  be 
disturbed  in  the  enjoyment  of  said  houses  and  lots. 

Wherefore,  the  judgment  is  affirmed. 

Lillard,  Brown,  for  appellant. 
Craddock,  for  appellees.    . 
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G.  W.  Gbaves  v.  W.  L.  Beown. 

Appeal  and  Error — ^Appeal  to  Circuit  Court — ^New  Defense. 

On  an  appeal  to  the  Circuit  Court  the  action  should  be  tried  anew  and 
the  defendant  should  be  allowed  to  put  in  any  suffiicient  defense  as  if 
the  suit  had  been  brought  orginally  in  that  court. 

Written  Contract — Contradictory  Parol  Agreement. 

A  written  contract  unimpeached,  cannot  be  controlled  or  modified  by 
a  simultaneous  and  contradictory  parol  agreement. 

APPEAL  FEOM  MAEION   CIEOUIT  OOUET. 
June  24,   1869. 

Opinion  of  the  Couet  by  Judge  Haedin: 

We  are  of  the  opinion  that  upon  the  appeal  to  the  circuit  court, 
as  the  action  should  there  have  been  tried  anew,  the  defendant 
should  have  been  allowed  to  put  in  any  sufficient  defense,  as  if 
the  suit  had  been  brought  originally  in  that  court.  (Civil  Code, 
section  849.) 

But  if  the  answer  tendered  by  the  defendant  presented  no 
defense  to  the  action,  the  court  might  have  refused  to  allow  it  to 
be  filed,  or  afterwards  exclude  it  on  motion  of  the  plaintiff. 

The  correctness  of  the  judgment  in  this  case,  therefore,  depends 
on  the  question  whether  the  answer  presented  a  sufficient  defense 
to  the  action.     It  seems  to  us  that  it  did  not. 

The  parol  agreement  set  up  is  inconsistent  with  the  written 
contract,  and  the  answer  does  not  allege  fraud  or  mistake  in  the 
execution  of  the  note,  or-  any  sufficient  reason  why  it  should  not 
be  taken  as  expressing  the  contract  It  is  well  settled  that  a 
written  contract  unimpeached,  cannot  be  controlled  or  modified 
by  a  simultaneous  and  contradictory  parol  agreement.  (Hubble 
vs.  Murphy,  1  Duvall,  278,) 

This  court  has  repeatedly  decided  that  a  hirer  of  a  slave  was 
not  entitled  to  an  abatement  of  the  stipulated  price  in  a  case  like 
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this,  for  loss  of  the  service  of  the  slave  by  his  enlistment  in  the 
army. 

Wherefore,  the  judgment  is  affirmed. 


Rountree  &  Fox,  for  appellant. 
Lindseys,  for  appellee. 


Douglas  Rhodus  et  al  v.  John  Oog  et  al. 

TroTer  and  Coavenion— Robbery— Value  of  Cnrrency  Taken. 

A  plaintiff  has  a  right  to  have  the  highest  value  of  his  property  so 
taken  at  any  time  between  the  robbery  and  the  judgment. 

APPEAL  FKOM  MADISON   CIRCUIT  COURT. 
December  16,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

When  this  cause  was  before  this  court  on  a  former  occasion,  it 
was  reversed  alone  because  the  gold  value  of  the  currency  taken 
had  not  been  ascertained,  and  in  all  other  things  it  was  affirmed. 

On  a  return  of  the  cause,  the  court  referred  it  to  a  commissioner 
to  ascertain  the  gold  value  of  the  currency  when  stolen,  which 
was  an  injurious  error  to  appellee,  Ogg,  as  he  had  a  right  to  have 
the  highest  value  of  his  currency  so  taken  at  any  time  between  the 
robbery  and  the  judgment,  but  of  this  he  is  not  complaining. 

It  is,  however,  insisted  by  appellant  that  more  land  was  sold 
than  would  pay  Ogg's  ascertained  debt.  But  even  if  the  -sale 
should  be  deemed  to  be  for  gold,  still  it  is  insufficient  to  pay 
Tribble's  prior  lien,  together  with  Ogg's  adjudged  lien,  and  the 
sale  should  not  be  set  aside  for  that  reason.  The  other  questions 
have  been,  or  could  have  been,  adjudicated  when  here  before, 
therefore,  cannot  now  be  considered. 

Judgment  affirmed. 

See  vol.  1  Kentucky  Opinion's  ^36. 

Turner,  for  appellant. 
Bumam,  for  appellees. 
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RoBEKT  Radford  v.   W.  G.  Radford. 

Bail— Recosnicance—Foirfeitare— Action    by    Surety    Against    Principal— De- 
fense. 

It  is  no  defense  to  an  action  by  a  surety  to  recover  money  paid  on  a 
forfeited  recognizance,  that  the  principal  at  the  time  of  the  forfeiture 
was  under  arrest  and  in  the  custody  of  the  officers  of  the  U.  S.  Goyem- 
ment. 


APPEAL  FROM  CHRISTIAN  CIRCUIT  COURT. 
December  17,  1860. 

Opinion  op  the  Court  by  Judge  Hardin: 

The  appellant,  having  become  the  bail  of  the  appellee  for  his 
appearance  in  the  Christian  circuit  court,  was  proceeded  against 
on  a  forfeiture  of  the  recognizance,  and  adjudged  to  pay  the 
Commonwealth  the  sum  of  $300.  And  having  been  compelled 
to  pay  about  $132.50  of  that  sum,  including  costs,  he  brought  this 
suit  against  the  appellee  as  his  principal  in  the  recognizance,  for 
its  recovery. 

By  the  answer  of  the  defendant,  which  was  substantially  sus- 
tained by  the  evidence,  he  was  at  the  time  of  said  forfeiture, 
under  arrest  and  in  the  custody  of  the  officers  of  the  Government 
of  the  United  States,  so  that  it  was  at  the  time,  not  physically 
in  his  power  to  appear  in  discharge  of  his  recognizance,  and  the 
plaintiff,  though  apprised  of  this,  afterwards  when  served  in 
the  proceeding  of  the  Commonwealth,  failed  to  plead  the  fact  in 
his  defense,  by  which  he  might,  as  the  defendant  alleged,  have 
avoided  the  judgment  against  him. 

On  a  trial  by  the  court,  without  the  intervention  of  a  jury,  the 
defense  was  sustained,  and  the  petition  dismissed,  and  the  plain- 
tiff has  appealed  to  this  court 

Whether  the  reasons  assigned  and  proved,  for  the  non-appear- 
ance of  the  appellee,  would  if  pleaded,  have  constituted  a  suf- 
ficient defense  to  the  proceeding  against  the  bail,  yet  as  it  appears 
that  before-  the  judgment  was  rendered  against  the  bail,  the  appel- 
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lee  was  released  from  the  custody  of  the  Federal  officers  and  free 
to  surrender  himself  to  answer  the  charge  of  the  Commonwealth, 
and  might  thereby  have  enabled  his  bail  to  obtain  the  remission 
of  the  whole  or  part  of  the  sum  specified  in  the  recognizance, 
under  the  provisions  of  section  94  of  the  Criminal  Code,  but 
failed  thereby  or  otherwise,  to  aid  his  bail  in  avoiding  a  recovery 
against  him  in  consequence  of  his  forefeiture,  it  seems  to  us  the 
plaintiff  was  entitled  to  recover  in  the  action,  and  that  the  judg- 
ment is,  therefore,  erroneous. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Campbell,  for  appellant. 

Phelps  &  Bon,  for  appellee. 


Abnes  Davis  v.  N".  C.  Powell. 

Judgment — Clerical  Misprision — ^How  Corrected — ^Affirmance — Condusioness. 

A  clerical  misprision  must  be  corrected,  bv  motion,  in  the  tribunal 
where  made.  The  legal  effect  of  an  affirrmance  of  a  judgment  by  the 
court  of  appeals,  is  that  there  is  no  error,  clerical  or  judicial. 

APPEAL  FROM  UNION   CIBCUIT  COURT    (nO.   1). 
Decembefl^  2,  1869. 

Opinion  of  the  Court  by  Judge  Kobertson: 

The  alleged  error  in  the  opinion  of  the  circuit  court  as  to 
boundary,  could  not  be  consistently  decreed  a  clerical  misprision. 
But  if  it  had  been  the  mistake  of  the  clerk  and  not  an  error  of 
the  judge,  it  was  correctable  by  the  same  tribunal  on  motion, 
before  the  case  came  here  for  revision.  When  it  was  affirmed 
by  this  court  the  legal  effect  of  the  affirmance  was  that  there  was 
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no  error,  clerical  or  judicial.  And  that  judgment  is  now  conclu- 
sive on  the  parties  and  cannot  be  altered  by  this  court  or  revived 
by  the  circuit  court  for  the  imputed  error. 

Wherefore,  the  judgment  of  the  circuit  court  disregarding  the 
opinion  and  mandate  of  this  court  and  changing  the  judgment  is 
reversed,  and  the  cause  remanded  with  instructions  to  dismiss 
the  appellee's  motion  to  alter  the  judgment. 

See  vol,  2  Kentucky  Opinion's  1S7. 

Bush,  for  appellant 
Hughes,  for  appellee. 


The  Commonwealth  v,  William  Sherbit. 

Bail— Recognizance— Forfeiture— Motion    to   Vacate    Order— Time    to    Make. 
A  motion  to  vacate  an  order  forfeiting  a  recognizance  must  be  made  at 
the  same  term  at  which  such  order  is  made. 

Same— Remisaion- Accased  Must  be  in  Custody.. 

The  accused  must  be  in  the  custody  of  the  court  before  a  remiaeion 
wiU  be  made  on  a  forfeited  recognizance. 

APPEAL    FBOM    BOYD    CIBCUIT    COUBT. 
December  7,  1869. 

Opinion  of  the  Coubt  by  Judge  Robebtson: 

The  appellee,  William  Sherrit,  as  surety  in  the  recognizance 
for  the  appearance  of  Frank  Sherrit  at  the  October  term,  1868. 
might,  by  motion,  have  been  entitled  to  a  vacation  of  the  payment 
of  the  forfeiture  had  he  filed  his  aflSdavit  during  that  term,  but, 
at  the  subsequent  term  when  he  made  the  application,  the  court 
had  no  jurisdiction  except  that  of  discretionary  remission  given 
by  the  94th  section  of  the  Criminal  Code  which  requires  that 
before  such  remission,  the  accused  shall,  by  voluntary  surrender 
28 
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or  otherwise,  be  in  the  custody  of  the  court  Consequently,  as  the 
record  does  not  show  this  indisputable  prerequisite,  the  judgment 
of  remission  was  unauthorized  and  erroneous.  Commonwealth  vs. 
Rowland,  Jfth  Met. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  judgment  consistent  with  this  opinion. 


Attorney  General,  for  appellant. 


Geoege  Fsancis  v.  Commonweaxth. 

Crimnal  Law— Instruction— Exceptions. 

Where  instructions  are  not  excepted  to  the  action  of  the  court  in 
relation  to  them,  cannot  be  made  available  as  a  grounds  of  reversal. 

Same — ^Reinstructing  the  Jury. 

It  is  not  error  to  reinstruct  the  jury  and  more  correctly  and  fully  de- 
fine the  law  to  them  after  they  had  returned  and  was  about  to  render 
a  verdict  not  in  accordance  with  the  law. 

APPEAL  FKOM  MADISON  CIBCUIT  COUBT. 
December  9,  1869. 

Opiniox  of  the  Court  by  Judge  Hardin: 

The  instructions  which  this  court  gave  to  the  jury,  taken 
together,  seem  to  embrace  the  law  of  the  case,  but  if  they  did  not, 
as  the  instructions  were  not  excepted  to  the  action  of  the  court 
in  relation  to  them,  cannot  be  made  available  as  a  ground  of 
reversal  in  this  court 

Nor  does  it  appear  that  the  verdict  of  the  jury  was  unauthorized 
by  the  evidence.  On  the  contrary,  the  offense  alleged  in  the 
indictment  seems  to  have  been  sufficiently  proved  to  require  the 
jury  to  find  as  they  did. 

The  only  remaining  enquiry  is,  as  to  the  action  of  the  court  in 
reinstructing  and  directing  the  jury  after  they  had  returned,  and 
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were  about  to  render  a  verdict,  which  was  not  in  accordance  with 
the  law  and  facts  of  the  case.  And  we  perceive  no  error  in  this; 
the  unauthorized  verdict  not  having  been  received,  nor  the  jury 
discharged  it  was  not  improper  to  more  correctly  and  fully  define 
the  law  to  them,  and  thus  enable  them  to  conform  their  verdict  to 
the  law  and  evidence.    Wherefore,  the  judgment  is  affirmed. 

Turner  J  for  appellant. 

Attorney  General,  for  appellee. 


Thomas  H,  Flotjbnoy  v.  Geobgs  A  Allen  bt  al. 

Husband  and  Wife— Deed  of  Se(paration— Joint  Estate. 

Upon  separation  by  husband  and  wife,  he  made  a  deed  of  trust  to  his 
wife,  reciting  a  consideration  and  "grants  to  the  said  J.  6.  Husbands 
as  trustee  aforesaid  and  in  trust  for  said  second  party,,  and.  her  heirs 
by  said  party  of  the  first  part,  etc'  Held  that  the  wife  would  be  the 
sole  beneficiary,  but  took  by  the  deed  a  joint  estate  with  her  children, 
the  word  "heirs"  being  used  for  "children." 

AFPEAX  FROM  m'cBACKEN  CIECUIT  COITBT. 
December  1,  1869. 

Opinion  of  the  Coubt  by  Judge  Peters: 

William  Hurst,  and  Elizabeth,  now  Mrs.  Read,  having  been 
married,  and  having  children  of  that  marriage,  separated,  and 
prior  to  October  28,  1855,  were  divorced,  and  on  that  day  a  deed 
between  William  Hurst,  of  the  first  part,  Elizabeth  Hurst,  of 
the  second  part,  and  J.  B.  Husbands,  trustee  of  the  third  part, 
was  made.  Which  recites  that  the  said  party  of  the  first  part, 
for  an  in  consideration  of  the  sum  of  fifteen  hundred  dollars  to 
him  in  hand  paid,  the  receipt  of  which  he  acknowledged,  grants 
to  the  said  J.  B.  Husbands  as  trustee  aforesaid,  and  in  trust  for 
said  party  of  the  second  part,  and  her  heirs  by  said  party  of  the 
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first  part,  two  lots  in  the  town  of  Paducah,  which  are  particularly 
described,  and  Mrs.  Head,  late  Mrs.  Hurst,  and  her  husband, 
with  her  trustee  having  conveyed  one  of  said  lots  and  a  remote 
vendee  calling  in  question  the  sufficiency  of  the  title,  it  becomes 
necessary  to  decide  whether  Mrs.  Read  is  the  sole  beneficiary  of 
said  deed. 

The  trustee  by  the  terms  of  the  deed  is  to  hold  the  property  in 
trust  for  the  party  of  the  second  part  and  her  heirs  by  Hurst;  if 
instead  of  the  word  "heirs,"  children  by  said  party  of  the  first 
part,  had  been  used  in  the  instrument,  there  could  scarcely  be  a 
doubt  that  they  would  have  taken,  as  purchasers  a  joint  estate 
with  their  xnother  in  the  property  conveyed.  And  if  it  were  not 
used  in  that  sense,  why  were  the  words  "by  party  of  the  first  part" 
added?  Whereby  the  children  of  the  two  persons  were  as  cer- 
tainly identified  as  if  they  had  been  designated  by  name. 

Taking  the  whole  sentence  together  in  which  the  grant  is 
expressed,  and  it  must  be  manifest  that  the  word  "heirs"  was 
used  for  children,  and  that  being  the  case,  the  children  of  the 
parties  took  by  the  deed  a  joint  estate  with  their  mother,  consti- 
tuting a  joint  tenancy. 

And  the  judgment  of  the  court  below  being  in  accordance  with 
this  conclusion,  the  same  is  affirmed.    * 


Husbands,  for  appellant. 
Bigger  &  Moss,  for  appellees. 
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John  Spalding  v.  James  Edmonson. 

New  Trial— Misconduct  of  Jury— Affidavit  of  Jurors. 

The  affidavit  of  jurors  cannot  be  received  to  prove  misbehaior  in  their 
fellow  jurors  for  the  purpose  of  impeaching  their  verdict. 

Same— Process  of  Arriving  at  Verdict. 

A  judgment  will  not  be  set  aside,  and  reversed  where  a  jury 
had  arrived  at  a  verdict,  by  dividing  the  amount  that  each  one  honestly 
thought  the  plaintiff  in  an  action  ought  to  recover,  by  12  after  the 
respective  amounts  had  been  aggregated,  and  making  one-twelfth  thereof 
their  verdict. 


APPEAL  FBOM  MABION   CIRCUIT   COURT. 
June  22,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  evidence  in  this  case  utterly  fails  to  show  that  at  the  time 
of  speaking  the  words  complained  of,  that  appellant  accompanied 
them  by  a  statement  of  such  facts,  and  circumstances  as  showed 
that  the  offense  charged  by  him  to  have  been  committed  by  appel- 
lee could  not  have  been  a  felony.  But  the  witnesses  prove  the 
speaking  of  the  words,  without  any  such  explanatory  facts  or 
circumstances  whatever,  and  as  proved  they  were  actionable. 

As  to  the  refusal  of  the  court  to  set  aside  the  verdict  on  account 
of  the  alleged  misconduct  of  the  jury,  in  the  case  of  Allard  vs. 
Smith,  2  Met.,  297,  this  court  has  again  sanctioned  the  well  estab- 
lished rule,  that  the  affidavit  of  jurors  cannot  be  received  to  prove 
misbehavior  in  their  fellow  jurors  as  a  ground  for  impeaching 
their  verdict  Besides,  the  court  gave  no  instruction  to  the  jury 
as  to  the  process  by  which  they  were  to  come  to  an  agreement  as 
to  what  should  be  their'  verdict.  In  the  case  above  named  where 
the  court  below  instructed  the  jury  that  they  had  the  right,  each 
one,  to  set  down  the  sum  he  believes  ought  to  be  recovered  by  the 
plaintiff,  and  add  the  sum  together,  then  divide  the  sum  total  by  the 
number  12,  and  find  the  amount  a  twelfth  part  in  damages  if 
they  think  proper  to  do.     This  court  reversed  the  judgment  in 
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that  case  on  account  of  that  instruction  which  is  disapproved;  on 
account  of  the  dangerous  tendencies  of  such  a  practice,  and  the 
facilities  it  would  offer  for  the  commission  of  fraud,  and  chicanery. 
But  no  case  is  remembered  by  this  court,  and  it  has  been  referred 
to  none,  in  which  a  verdict  has  been  set  aside,  and  judgment 
reversed  where  a  jury  has  arrived  at  a  verdict,  by  dividing  the 
amount  that  each  one  honestly  thought  the  plaintiff  in  an  action 
ought  to  recover  by  12  after  the  respective  amounts  had  been 
aggregated,  and  making  the  one-twelfth  thereof  the  verdict.  And 
if  the  fact  was  properly  ascertained  that  the  jury  reached  their 
verdict  in  that  way  in  this  case,  without  some  evidence  of  fraud, 
trick  or  imposition  on  the  part  of  some  of  the  jury,  this  court 
would  not  feel  authorized  to  interpose,  and  set  aside  the  verdict^ 
and  order  a  new  trial. 

Perceiving  no  error,  therefore,  in  the  ruling  of  the  court  below 
the  judgment  must  be  affirmed. 


Russell  &  A.,  for  appellant. 
Belden,  for  appellee.    . 


Oaij>well  McAfee's  Exe.  v.  William  McKinney  et  al. 

Judicial  Sales — ^Purchase  by  One  for  the  Benefit  of  Another— Reimbunement — 
Right  of  Creditors. 

Where  land  is  sold  at  a  judicial  sale  and  purchased  for  the  benefit 
of  the  execution  debtor,  he  has  no  right  to  hold  it  against  his  creditors, 
after  the  purchaser  has  been  reimbursed  for  money  advanced  on  account 
of  the  purchase. 

APPEAL  FROM  MERCER  CIRCUIT   COURT. 
February  9,  1869. 

Opinion  of  the  Court  by  Judge  Eobbrtson: 

While  it  may  be  literally  true,  as  stated,  in  the  answer,  that, 
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when  Vanarsdale,  for  himself  and  Finnell,  bought  the  land,  there 
was  no  agreement  to  hold  it  for  McKinney's  benefit,  there  can  be 
but  little  donbt  tkat  there  was  some  such  implied  understanding; 
and  both  Vanarsdale  and  Finnell  admit  that,  shortly  afterwards, 
there  was  such  agreement  As  a  consequence  of  that  trust,  Mc- 
Kinney  has  continued  ever  since  to  occupy  and  use  the  land  and 
has  made  advancements  for  reimbursing  the  price  paid  by  them. 
And  these  advances,  by  whomsoever  made,  should  be  charged  to 
both  Vanarsdale  and  Finnell  as  jointly  interested. 

Now,  as  Vanarsdale  and  Finnell  consent  to  a  sale  of  the  land 
for  the  benefit  of  McKinney's  creditors  after  reimbursing  the 
amoimt  paid  by  them,  there  can  be  no  legal  or  equitable  objection 
to  such  a  decree.  McKinney,  under  these  circumstances,  has  no 
right  to  hold  the  land  free  from  the  claims  of  his  creditors. 

It  seems  to  us,  therefore,  that  the  circuit  court  ought  to  have 
decreed  the  sale  of  the  land  as  sought  by  the  appellant  and  assented 
to  by  the  only  persons  who  could  have  a  semblance  of  right  to 
object  to  it  And  that^  as  preparatory  to  the  disposition  of  the 
proceeds,  the  master  ought  to  have  been  required  to  ascertain  and 
report  how  much  has  been,  in  any  way,  advanced  by  McKinney 
towards  a  redemption  from  the  sale  to  Vanarsdale  and  Finnell. 

And  consequently  the  dismission  of  the  appellant's  petition  was 
erroneous. 

In  estimating  the  amount  yet  due,  if  any,  to  Vanarsdale  and 
Finnell  they  should  be  credited  with  legal  interest,  but  no  rent 
for  the  land. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  such  proceedings  and  decree  as  hereinbefore  indicated,  and 
with  instructions  to  require  the  master,  if  desired  by  the  appel- 
lant, to  examine  on  oath  Vanarsdale,  McKinney  and  Finnell,  or, 
if  this  cannot  be  conveniently  done,  to  retake  their  depositions  on 
full  interrogatories  so  far  as  they  or  any  of  them  may  fail  to 
appear  before  him.  And  also  to  take  any  other  proof  that  the 
parties  or  either  of  them  may  offer,  and  make  a  full  report  of  all 
the  facts. 

C.  A.  Hardin,  for  appellant. 

Thompson,  for  appellee. 
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KiCE  V.  City  of  Louisville. 

Municipal  CoTporations— City  Attorney— Power  and  Duty— Judgment  for  Pos- 
session of  Street. 

In  1863,  the  appellee  instituted  proceedings  against  the  appellant  for 
obstructing  Wenzel  street,  and  an  agreed  judgment  was  rendered  against 
appellant  by  which  he  surrendered  all  his  claim  to  said  street.  But  ,in 
1867,  the  appellant  appeared  in  the  Circuit  Court,  had  the  case  redocketed, 
and  with  the  oon^nt  of  the  City  Attorney  had  the  judgment  of  1863 
set  aside,  and  now  claims  the  same  land.  Held,  that  the  court  had  no 
power  over  said  judgment,  and  that  the  attorney  of  the  city  had  no 
authority  to  consent  to  any  such  order.  His  obligations  to  the  city  are 
to  prosecute  its  claims  and  not  to  surrender  its  established  rights. 

Same— Form  of  Judgment— Abandonment  of  Streets— Reversion  to  Original 
Owner. 

The  objection  to  the  form  of  the  judgment  because  the  land  is  adjudged 
to  the  city  cannot  be  available,  because  whenever  the  city  shall  cease 
to  use  the  ground  as  a  street,  it  would  revert  to  the  original  owner  by 
operation  of  law. 

APPEAL    FROM    JlIFFERSON    CIRCUIT    COURT,    CHANCERY    DIVISION. 

February  26,  1869. 

Opinion  of  the  Court  by  Judge  Peters  : 

From  the  agreed  facts  in  the  ease  that  appellant  purchased  the 
lots  designated  on  the  map  filed  as  an  exhibit  in  the  case  in  the 
years  1849  and  1850  that  the  western  boundary  of  one  was  Wenzel 
street,  and  the  eastern  boundary  of  the  other  was  the  same  street, 
the  lots  being  on  opposite  sides  of  said  street,  prior  to  the  years 
named  he  had  possession  of  no  land  in  that  vicinity  so  far  as 
appears,  and  the  evidence  conduces  to  show  that  he  did  not  pur- 
chase or  contract  with  any  one  for  the  disputed  ground. 

It  is  clearly  established  that  the  owner  and  proprietor  of  the 
land  in  1834,  then  dedicated  Wenzel,  then  called  Braddock  street, 
to  the  use  of  the  public,  and  the  greater  part  thereof  had  been  so 
used  from  the  date  of  its  dedication  to  the  present  time — ^the  dedi- 
cation of  the  ground  there  as  a  street  was  known,  and  recognized 
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by  those  from  whom  appellant  acquired  the  lots  on  each  side 
thereof  and  they  never  claimed  the  disputed  ground.  His  posses- 
sion, therefore,  could  not  have  commenced  earlier  than  1849. 

In  1863  a  proceeding  was  instituted  against  him  in  the  circuit 
court  for  obstructing  Wenzel  street  on  the  same  ground  which  is 
now  the  subject  of  this  controversy;  that  prosecution  was  adjusted 
by  the  agreement  of  the  appellant  and  the  then  mayor  of  the  city, 
and  a  judgment  rendered  in  accordance  with  said  agreement. 
Whereby  appellant  was  adjudged  to  surrender  all  his  claim  to  the 
land*  which  he  is  now  asserting  right  to,  to  the  city,  and  in  con- 
sideration therefor  the  city  paid  him  $25  in  hand,  and  dismissed 
the  prosecution  against  him  at  its  costs.  Very  soon  thereafter  the 
city  by  its  agents  entered  upon  the  ground,  built  a  sewer  through 
it  and  used  it  for  such  purposes  as  it  needed  it  for.  In  1867,  four 
years  nearly  after  the  right  of  the  city  to  the  ground  was  admitted 
and  fully  recognized  by  appellant,  he  appeared  in  the  city  court, 
had  the  case  redocketed,  and  with  the  consent  of  the  attorney  had 
the  judgment  of  1863  set  aside  as  the  record  reads  and  now  claims 
the  same  land. 

He  cannot  successfully  assert  a  possessory  title  because  the  con- 
tinuity of  his  possession  was  broken  by  the  entry  of  the  city  by 
its  agents  before  his  possessory  title  had  been  perfected.  And  the 
order  professing  to  set  aside  the  judgment  of  1863  was  void.  The 
court  had  no  power  over  said  judgment,  and  the  attorney  for  the 
city  had  no  authority  to  consent  to  any  such  order.  His  obliga- 
tions to  the  city  are  to  prosecute  its  claims  and. not  to  surrender 
its  established  rights.  The  evidence  shows  appellant  in  person 
made  the  agreement  with  the  mayor  of  the  city  in  relation  to  the 
ground,  and  not  his  attorney.  The  objection  to  the  form  of  the 
judgment  because  the  land  is  adjudged  to  the  city  cannot  be 
available ;  because  whenever  the  city  shall  cease  to  use  the  ground 
as  a  street  or  highway  it  would  revert  to  the  original  proprietor 
and  his  vendees  by  operation  of  law. 

Wherefore,  the  judgment  is  affirmed. 

Stirman,  for  appellant. 
Bullitt,  for  appellee. 
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John  Habois  v.  Makshall  Mooee. 

Appeals— No  Error  in  Instruction   or  Admission  of  Testimony— Judgment 
Affirmed. 

Where  there  is  no  error  in  giving  or  refusing  instruction  or  in  admitting 
or  rejecting  testimony  the  judgment  will  be  affirmed. 

APPEAL  FEOM  MAGOFFIN  CIRCUIT  COURT. 
February  16,  1869. 

Opinion  of  the  Court  by  Judge  Kobertson: 

Had  not  the  jury  been  authorized  to  infer  from  the  evidence 
that  the  rent  distrained  for  was  not  due,  the  appellee  might  have 
been  entitled  to  a  judgment  for  the  value  of  his  tools  exempt  from 
execution  or  distress,  lind  to  nothing  more.  And,  in  that  phase 
of  the  case,  the  able  and  ingenious  brief  of  the  appellant's  counsel 
might  have  shown  available  error  on  other  points. 

But  the  evidence,  however  it  may  preponderate,  authorized  the 
jury  to  decide  that  the  appellee  did  not  owe  the  appellant  the 
rent  distrained  for;  and  then  the  only  question  in  the  case  is 
whether  the  judgment  exceeds  double  the  value  of  the  property 
sold.  The  lowest  estimate  of  the  blacksmith's  tools  is  $50,  and 
of  the  wagon  $30,  and  the  judgment  for  $160  does  not,  therefore, 
exceed  double  the  value  of  the  property  sold. 

And  there  being,  on  this  isolated  question,  no  error  in  giving 
or  refusing  instructions  or  in  admitting  or  rejecting  testimony, 
this  court  cannot  disregard  or  control  the  verdict  or  reverse  the 
judgment 

Wherefore,  the  judgment  is  affirmed. 

Hazelrigg  &  Sublett,  Dawson,  for  appellant. 
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John  Millett  et  al  v.  K.  E.  Millett,  foe  use,  et  ai*. 

Bonds— Motion  for  Judgment  on— Waiver. 

Notice  of  a  motion  for  judgment  on  a  bond  wab  not  served  on  the 
obligors  five  days  before  the  motion  was  made.  Held  that  the  error 
was  waived  by  the  appearance  thereto,  and  consenting  to  the  trial 
without  objections. 

Fraudulent  Conveyance— Assignment  in  Contemplation  of  Insolvency. 

Creditors,  to  whom  property  is  assigned,  in  contemplation  of  insolvency, 
can,  under  proper  proceeding  for  that  purpose,  be  held  by  the  non-pre- 
ferred creditors  for  the  amount  collected,  but  not  by  the  obligors  in  an 
action  on  bond. 

Bonda— Excess  Judgment. 

On  motion  for  judgment  on  bond  for  rent  distrained,  the  obligors  are 
not  liable  beyond  the  amount  distrained,  and  ten  per  centum,  statutory 
damages.    Section  721,  Civil  Code. 

APPEAL  FBOM  FULTON   CIRCUIT  COURT. 
February  16,  1869. 

Opinion  of  the  Court  bt  Judge  Peters: 

Notice  of  the  motion  for  judgment  on  the  bond  was  not  served 
on  the  obligors  thereon  five  days  before  motion  was  made  as 
required  by  section  722  of  Civil  Code.  But  appellant  waived 
the  error,  by  appearing  to  the  motion  and  consenting  to  the  trial 
without  objecting  to  the  suflSciency  of  the  notice,,  or  the  service 
thereof. 

From  the  writing  filed  by  Rowlback  and  Lauderdale  it  appears 
that  the  claim  on  appellants  was  assigned  to  them  by  R.  E.  Millett 
before  the  restraining  order  was  obtained  if  it  was  ever  made  oper- 
ative by  the  proper  bond  as  required  in  the  order  which  does  not 
appear  in  the  record.  But  if  the  assignment  of  the  debt  to  Rowl- 
back  and  Lauderdale  was  made  in  contemplation  of  insolvency, 
and  to  prefer  them  over  other  creditors  of  R.  E.  Millett,  they 
would  be  responsible  to  the  non-preferred  creditors  for  the  amount 
collected  in  a  direct  proceeding  against  them  for  that  purpose, 
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and  might  be  held  to  that  responsibility  by  proper  proceedings  in 
the  equitable  action  referred  to  of  Crabbe,  etc.,  vs.  R.  E.  Millett, 
although  they  may  have  collected  the  money  of  appellants;  the 
refusal  of  the  court,  therefore,  to  transfer  the  case  was  not  an 
error  for  which  the  judgment  should  be  reversed. 

But  by  section  721,  Civil  Code,  the  tenant,  his  assignee,  or 
imder-tenant,  may  execute  with  one  or  more  suflScient  sureties, 
to  be  approved  by  the  oflScer,  a  bond  to  the  party  in  whose  favor  a 
distress  warrant  issued,  to  the  effect  that  he  will  pay  to  such  party 
the  amount  of  the  rent  specified  in  the  warrant,  with  ten  per  cent 
thereon,  if  the  property  is  of  the  value  of  the  rent  so  specified, 
or  if  it  is  of  less  value,  that  he  will  pay  such  party  the  value 
thereof,  and  ten  per  cent  thereon.  The  bond  taken  by  the  officer 
and  on  which  this  motion  is  made  conforms  strictly  to  the  require- 
ments of  this  section  of  the  Code.  And  section  125  lb.  provides  if 
the  judgment  is  against  the  defendants,  it  shall  be  for  the  rent 
due,  and  ten  per  cent  thereon,  not  exceeding  the  amount  secured 
by  the  bond. 

In  this  case  the  obligors  in  the  bond  undertook  to  pay  the  plain- 
tiff in  the  warrant  $566.66,  the  amount  of  rent  claimed  to  be  due, 
and  ten  per  cent  thereon  only.  But  notwithstanding  the  terms  of 
the  bond,  judgment  was  rendered  against  appellants  for  $702.98. 

This  judgment  cannot  be  sustained,  because  it  exceeds  the 
amount  secured  by  the  bond,  and  is  for  more  than  appellees  are 
legally  entitled  to.  Wherefore,  the  judgment  is  reversed  and  the 
cause  is  remanded  with  directions  for  further  proceedings  con- 
sistent with  this  opinion. 

Roulbac,  James,  for  appellant. 

Lindsey,  Rodman,  for  appellees. 
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M.  A.  &  James  Babbee  v.  J.  M.  Januaby's  Admb.  et  al. 

Bills  and  Notea— Action  on  before  Due— Parties. 

A  holder  of  notes,  none  of  which  were  due,  when  a  cross  petition  was 
filed  by  him,  cannot  have  judgment  therefor,  as  only  the  allegations 
could  be  taken  as  confessed,  and  not  its  prayer. 

Sam^— Necessary  Parties. 

In  the  contest  over  the  land  for  which  said  notes  were  given,  he 
would  be  a  necessary  party,  his  interest  being  involved. 

APPEAL  FBOM  HABBISON  CIBCUIT  COUBT. 
February  18,  1869.  . 

Opinion  of  the  Coubt  by  Judge  Williams: 

The  decedent,  January,  sold  appellee  M.  A.  Barbee  a  tract  of 
15^  acres  of  land  at  $500  paid  and  for  eleven  annual  payments 
of  five  hundred  dollars  each,  evidenced  by  the  notes  of  her  and 
her  husband.  The  vendor  made  a  deed  reciting  the  payment  made 
and  the  eleven  deferred  pajinents,  without  specifying  the  amount 
of  each  or  the  whole,  but  specially  reserved  a  lien  for  said  notes, 
in  the  deed. 

The  notes  and  deed  bear  the  date  of  December  20,  1859. 

As  part  of  the  contract  of  sale  and  purchase  January  was  to 
build  a  two-story  frame  house  of  specified  dimensions  and  char- 
acter within  reasonable  time,  and  to  rent  at  his  own  expense  a 
dwelling  house  for  Barbee  and  family  until  he  completed  it, 
which  is  evidenced  by  a  writing  executed  several  days  after  the 
deed. 

January  assigned  the  last  six  notes,  due  respectively  July  1, 
1866,  1867,  1868,  1869,  1870  and  1871,  to  his  son-in-law,  John 
Macher. 

Having  died  without  completing  the  house  in  the  year  of , 

his  estate  was  by  order  of  the  county  court  committed  to  the 
sheriff  of  Pendleton  county,  who  brought  suit  on  the  first  five  of 
said  notes  April  2,  1866.  Which  suit  Barhee  and  wife  defended, 
setting  up  the  non-completion  of  the  house  by  January,  and  that 
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they  had  been  compelled  to  finish  it  at  a  great  expense ;  that  they 
were  damaged  by  not  having  its  use  for  a  boarding  house  and 
the  difference  in  the  value  of  the  small  house  January  had 
furnished  them  and  this  one  if  completed  according  to  contract, 
and  for  damages  in  not  having  an  orchard  grown  up,  as  they 
would  have  planted  and  grown  one  had  they  got  possession  accord- 
ing to  the  contract,  all  of  which  they  claim  as  being  equivalent  to 
the  outstanding  notes.  Their  answer  was  made  a  cross-petition 
against  Macher,  who  answered  it,  May  23,  1866,  and  set  up  his 
six  notes,  and  asks  judgment  and  a  lien  on  the  land  therefor,  and 
made  it  a  cross-petition  against  Barbee  and  wife,  who  never 
answered  it.  He  controverted  their  right  to  an  off-set  or  counter- 
claim, and  denies  the  essential  allegations  of  their  answer  and 
cross-petition.    So  did  the  administrator. 

The  cause  was  referred  to  a  master,  who  took  proof,  and 
reported  it  and  his  conclusions  to  the  court.    The  court  adjudged : 

"7  years'  difference  in  rent  at  $60   $    420 

Interest    54 

Amount  paid  by  Barbee   500 

Interest    90 

Amount  to  finish  the  building ^ 1,100 

$2,164 
Balance  of  purchase  money,  interest  from  December 
20,  1857,  until  December  20,  1866,  7  years 2,310 

Leaves  of  interest  an  excess  of   $    146 

The  court  then  adjudged  to  the  administrator  $2,500  with  inter- 
est from  December  20,  1866,  and  to  Macher  $1,500  with  interest 
from  the  same  time,  and  orders  a  sufficiency  sold  to  pay  these 
respective  sums,  of  all  which  Barbee  and  wife  justly  complain, 
and  ask  a  reversal. 

As  Barbee  and  wife  accepted  the  house  furnished  by  January, 
.  they  should  not  be  allowed  any  difference  in  rent  for  a  reasonable 
time  for  January  to  complete  the  new  house ;  but  after  that  period 
they  should  be  allowed  the  difference  between  the  reasonable 
annual  value  of  the  house  furnished  and  the  new  house  if  com- 
pleted according  to  contract  They  should  also  be  allowed  the 
actual  and  necessary  cost  of  completing  the  house  as  per  contract 
it  should  have  been  done ;  but  as  to  this  cost  they  will  be  allowed 
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as  of  time  it  was  done.  As  they  actually  had  possession  of  the 
land  and  could  have  planted  the  orchard^  nothing  is  due  them 
for  either  the  rents  of  the  land  or  damage  for  not 
raising  an  orchard,  nor  are  they  entitled  to  damages  for 
being  deprived  of  the  profits  of  a  boarding  house  under 
this  contract  The  amount  due  them  when  ascertained  upon  this 
basis  should  be  applied  to  the  extinguishment  of  the  principal 
and  interest  of  the  notes  held  by  the  administrator  as  both  jugt 
to  Barbee  and  wife  and  to  Macher,  who  held  the  other  notes. 

As  none  of  Macher's  notes  were  due  when  he  filed  his  cross- 
petition  against  Barbee  and  wife,  only  its  allegations  could  be 
taken  for  confessed,  and  not  its  prayer.  So  far  from  showing  a 
right  of  judgment,  it  showed  that  none  of  the  notes  were  due, 
and,  therefore,  he  was  not  entitled  to  judgment;  but  he  was  an 
essential  party  to  the  matters  in  controversy  between  Barbee  and 
wife  and  the  administrator,  because  his  interest  was  involved 
His  judgment  was,  therefore,  erroneous. 

On  the  return  of  the  cause  the  parties  should  be  allowed  to 
amend  their  pleadings^  and  the  cause  should  again  be  referred 
to  the  master,  if  either  party  should  desire,  that  the  proof  may 
elucidate  the  true  issues  and  principles  upon  which  this  cau«r 
should  be  ad^'udicated,  and  a  lien  should  be  adjudged,  for  if  no 
lien  could  be  enforced  by  our  statute  alone  as  the  amount  of  impaid 
purchase  price  is  not  set  out,  yet  as  a  lien  was  specifically  reserved 
in  the  deed,  this  should  be  enforced,  at  least  as  between  the  original 
parties. 

Wherefore,  the  judgment,  both  as  to  the  administrator  and 
Macher,  is  reversed,  with  directions  for  further  proceedings  con- 
sistent herewith. 

W.  W.  Trimble,  for  appellants, 

Boyd,  for  appellees. 
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Henby  Hestee  et  al  v.  Samuel  Oraham  et  al. 

Action — ^Amended  Petition  Changing  Canse  of  Action — Summons  On. 

The  amended  petition  had  the  effect  of  changing  the  action  from  a  suit 
founded  on  the  alleged  parol  promise,  to  one  on  three  notes  which  had 
then  matured.    Held  to  be  virtually  bringing  a  new  suit  on  the  notes. 

Same— Piocesa— -Service. 

The  judgment  rendered  on  the  same  day  without  the  service  of  process 
on  the  amended  petition  was  erroneous. 

f 

Ir 

*»  APPEAL  FROM  MARSHALL  CIRCUIT  COURT. 

February  20,  1809. 

Opinion  of  the  Court  by  Judge  Habdin: 

As  we  construe  the  original  petition,  it  seeks  a  recovery  on  the 
agreement  alleged  in  the  second  paragraph  to  have  been  made  by 
the  defendants,  that  they  would  pay  the  first  note  and  also  rents 
for  the  use  of  the  mills  and  damages  which  had  been  sustained  by 
the  plaintiffs  in  consequence  of  defendants'  negligence. 

The  amended  petition  filed  on  the  23rd  of  August  had  the  effect 
of  changing  the  action  from  a  suit  founded  on  the  alleged  parol 
promise  to  one  on  the  three  notes  which  had  then  matured,  accord- 
ing to  the  original  contract.  This  was  virtually  bringing  a  new 
suit  on  the  notes;  and  the  judgment  rendered  on  the  same  day 
without  the  service  of  process  on  the  amended  petition,  not  being 
authorized  by  the  original  petition,  but  inconsistent  with  it,  was 
in  our  opinion  erroneous. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


C.  D.  Smith,  for  appellant. 
Oilbert,  Dr.  Holland,  for  appellee. 
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Louisville  &  Nashville  K.  R  Co.  v.  Watson. 

Railroads— Negligence  for  Killing  Stock— Limitations. 

A  limitation  for  beginning  an  action  against  a  railroad  company  for 
killing  stock,  by  an  amendment  of  the  acts  of  the  legislature,  and  that 
the  'Xouisyille  and  Nashville  R.  R.  Company  shall  rely  on  the  same 
limitations  for  the  same  causes  etc./'  is  held  to  enure  to  the  benefit  of 
said  L.  &  N.  R.  R.  Company,  though  not  expressed  in  specific  words. 

APPEAL   FROM   LOGAN    CIRCUIT    COURT. 
October  5,  1869. 
Opinion  of  the  Court  by  Judge  Williams: 

One  of  the  trains  operated  by  appellant  having  run  against  and 
killed  the  mare  of  appellee,  to  a  suit  for  damages  appellant 
pleaded,  in  the  second  paragraph  of  its  answer,  that  the  cause  of 
action  complained  of  had  accrued  more  than  six  months  before 
the  bringing  of  said  suit,  and  hence  the  plaintiff  was  barred  by 
lapse  of  time,  to  which  the  court  sustained  a  demurrer  and  excep- 
tion thereto  was  taken ;  upon  trial  the  plaintiff  recovered  a  verdict 
and  judgment  which  appellant  seeks  to  reverse,  mainly  on  the 
single  question  of  bar  by  lapse  of  time.  There  is  no  contrariety  of 
evidence  as  to  the  fact  that  the  killing  of  the  mare  occurred  about 
seven  months  before  suit  was  brought. 

By  an  amendment  to  the  charter  of  the  Louisville  &  Frank- 
fort Kailroad  Company,  of  February  23,  1856,  Sess.  Acts,  315, 
in  section  7,  it  was  enacted  that 

"All  suits  brought  against  said  company  for  stock  or  other 
property  injured  or  killed  on  the  aforesaid  road,  must  be 
brought  within  six  months  next  after  such  injury  or  killing 
is  done." 

By  an  amendment  to  the  charter  of  the  Louisvilel  &  Iffashville 
Eailroad  Company,  of  February  6,  1858,  Sess.  Acts,  293,  it  is 
provided  in  section  6, 

"That  the  Louisville  &  Nashville  Railroad  Company,  for 
29 
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the  main  line  and  its  branches     XXX     shall  have 
the  right  to  plead  and  rely  on  the  same  limitation  for  the 
same  causes  of  action  provided  for" 
the  Lexington  &  Frankfort  and  Louisville  &  Frankfort  Railroad 
Companies  by  their  charters  and  amendments  thereto. 

There  can  be  no  doubt  but  that  for  injuries  to  stock  since  the 
enactment  of  February  23,  1856,  that  the  Louisville  &  Frankfort 
Railroad  Company  may  rely  upon  the  lapse  of  six  months  as  a  bar 
and  as  little  doubt  that  for  such  injuries  since  the  enactment  of 
February  6,  1858,  the  Louisville  &  Nashville  Railroad  Company 
may  also  rely  upon  such  lapse  of  time  as  a  bar,  for  however  im- 
politic such  enactments  may  be,  they  are  clearly  constitutional  and 
valid  and  courts  are  compelled  to  administer  them. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial  and  that  the  demurrer  to  said  second  paragraph  of  defend- 
ant's anJswer  be  overruled,  and  for  further  proceedings  consistent 
herewith. 

Bhea,  for  appellant, 

James,  for  appellee. 


John  J.  Litton  et  al  v.  L.  Litton,  Guabdian,  bt  ax. 

Creditors  Suit— Necessary  Parties  in  Action  to  Subject  a  Life  Estate. 

In  a  creditors  suit,  to  subject  a  life  estate  descending  to  the  debtor, 
under  a  wiU,  providing  that  the  property  was  to  be  held  by  the  debtor  for 
his  children,  but  under  his  control  and  in  every  respect  as  his  own, 
but  not  subject  to  his  debts,  it  id  held  that  the  children  were  necessary 
parties  thereto. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 
February  17,  1869. 

Opinion  op  the  Court  by  Judge  Williams: 

By  the  will  of  the  testator,  Labem  Litton,  he  made  this  devise, 
"I  want  my  son  John  J.  Litton's  children  to  inherit  his  portion 
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of  my  estate  subject  to  his  control  in  every  respect  as  his  own, 
only  it  is  not  to  be  sold  for  any  debts  he  may  have  made  or  may 
hereafter  make  so  as  to  disinherit  his  children." 

It  is  evident  that  this  will  was  drawn  by  one  not  skilled  in  legal 
principles  or  legal  phrases,  but  taken  with  other  provisions  of  the 
will  the  intention  of  the  testator  we  think  can  be  perceived. 

Immediately  preceding  this  devise  he  had  bequeathed  to  his 
grand-daughters  Mary  L.  and  Xannie  E.  Hutsel  ''their  portion  of 
my  estate,"  and  immediately  succeeding  said  devise  he  said:  "I 
don't  want  ^lontgomery'  Hutsel  to  have  the  management  or  control 
of  any  property  that  Mary  L.  and  Nanie  Hutsel  may  inherit 
from  my  estate."  The  devise  to  his  grand-children  Hutsels  he 
wanted  to  be  free  from  the  control  of  their  father,  tesltator's  son- 
in-law,  but  the  devise  to  his  son  John's  children  he  wanted  con- 
trolled by  their  father,  the  devise  to  both,  however,  were  equally 
direct  and  immediate  to  his  grand-children. 

In  other  words,  he  gave  to  each  set  of  grand-children  that  pro- 
portion which  by  law  would  have  descended  to  their  parent  had 
there  been  no  will,  the  one  was. to  be  free  from  the  control  of 
their  father,  whilst  the  other  was  to  be  controlled  by  the  fatlier. 
The  devise  to  his  son  John's  children  was  substantially  that  he 
gave  to  them  the  portion  which  would  descend  by  law  to  his  son 
John  but  for  the  will,  but  John  was  to  be  testamentary  guardian 
for  his  children  with  unlimited  power  at  his  own  discretion  to  sell 
and  dispose  of  the  property  for  their  use  and  benefit,  but  it  was 
not  to  be  sold  or  taken  to  pay  any  of  his  existing  and  subsequently 
created  debts.  John's  minor  children  were,  therefore,  essential 
in  any  attempt  by  his  execution  creditors  with  a  return  of  no  prop- 
erty found  to  subject  this  property  or  a  life  estate  therein  to  sale 
in  satisfaction  of  their  demands,  and  therefore  these  minors  should 
have  been  properly  served  with  process  and  a  guardian  appointed 
to  defend. and  defense  put  in,  and  irregularities  in  these  particu- 
lars were  reversable  errors. 

So  whether  the  cause  now  adjudicated  on  its  merits  or  the 
irregularity  of  the  proceedings  the  error  is  equally  fatal  to  the 
present  judgment.  Wherefore,  it  is  reversed,  with  directions  for 
further  proceedings  consistent  herewith. 

Davis,  for  appellant. 
Prall,  for  appellee. 
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William  Mayfield  v.  F.  M.  Crawford. 

Instructions — Libel  and  Slander— Actionable  Worda. 

In  an  actioti  for  slander,  where  the  words  alleged  to  have  been  spoken, 
were  proved  by  some  of  the  witnesses,  the  court  did  not  err,  in  instructing 
the  jury  that  if  they  believed  from  the  evidence  that  appellant  spoke  the 
words  charged  in  the  petition  of  and  concerning  appellee,  they  must  find 
for  him. 

Same. 

And  an  instruction  asked  by  appellee  was  properly  refused,  that  sought 
to  withdraw  from  the  consideration  of  the  jury  the  testimony  of  witnesses 
who  proved  the  speaking  of  the  words,  and  which  directed  the  atten- 
tion of  the  jury  to  the  witnesses  who  heard  the  words  spoken  with 
accompanying  explanations. 

APPEAL   FROM   LEWIS    CIRCUIT    COURT. 
February -17,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  particular  words  contained  in  the  first  instruction  given  on 
motion  of  appellee  were  alleged  in  the  petition  to  have  been  spoken 
by  appellant  of  and  concerning  him,  they  imputed  an  act  of  a 
criminal  nature,  and  were,  therefore,  actionable,  and  they  were 
proved  by  some  of  the  witnesses  as  alleged,  without  any  qualify- 
ing, or  explanatory  words  accompanying  them,  the  circuit  court 
did  not,  therefore,  err  in  giving  the  first  instruction  as  asked  by 
appellee.  It  was  nothing  more  than  to  tell  the  jury  if  they 
believed  from  the  evidence  that  appellant  spoke  the  words  charged 
in  the  petition  of  and  concerning  appellee  they  must  find  for  him. 

Xor  did  the  court  below  err  in  refusing  to  give  instructions  1 
and  5,  asked  by  appellant,  these  instructions  ignored,  or  withdrew 
from  the  consideration  of  the  jury  the  testimony  of  the  witnesses 
who  proved  the  speaking  of  the  words  as  said,  without  the  explan- 
atory, and  exculpatory  words  proved  by  other  witnesses,  and 
directed  the  attention  of  the  jury  exclusively  to  the  testimony  of 
the  witnesses  who  heard  the  words  spoken  with  the  accompanying 
explanation,  which  the  law  would  not  authorize.    They  were  asked 
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with  a  view  to  exonerate  appellant  wholly  from  all  responsibility 
for  speaking  the  words,  and  not  to  mitigate  the  offense  of  speaking 
them,  and  diminishing  the  damages.  The  third  instruction  given 
at  the  instance  of  appellant  authorized  the  jury  to  consider  all  the 
mitigating  facts,  and  circumstances  proved  to  lessen  the  degree  of 
responsibility  and  control  the  verdict. 

After  a  careful  consideration  of  the  case  we  have  been  unable 
to  find  any  available  error  for  a  reversal.  Wherefore,  the  judg- 
ment is  affirmed, 

Throop,  for  appellant. 

Phisier,  Thomas,  for  appellee. 


\V.  H.  Doom,  Assignee,  etc.,  v.  M.  B.  Doom  et  al. 

Actions— Abatement— Death  of  Formal  Plaintiff. 

An  action,  prosecuted  for  the  benefit  of  a  wife,  her  husband  being 
merely  a  formal  plaintiff,  it  would  not  abate  by  his  death. 

Limitation  of  Actions — ^Appeal 

After  more  than  three  years  bar)  elapsed  since  a  final  judgment  in 
favor  of  an  appellee,  and  the  statute  of  limitations  is  relied  on,  the 
bar  is  complete. 

Commissioners  Report — ^Exceptions — When  to  be  Filed. 

When  complainants  believe  a  commissioners  report  to  be  prejudicial 
to  them,  they  should  present  their  exceptions  within  a  reasonable  time, 
and  not  on  the  last  day  of  the  next  succeeding  term  of  court. 

Appeal  and  Error. 

Wliere  from  the  affidavits  etc  of  appellants,  it  is  not  shown  they  were 
prejudicial  by  the' judgment  below,  it  cannot  be  reversed  on  appeal. 

APPEAL  FROM   NELSON   CIRCUIT   COURT. 
February  18,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

It  appears  from  the  transcript  before  this  court,  that  the  cause 
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was  submitted  for  trial  as  early  as  the  1st  of  October,  1858,  before 
the  death  of  the  husband  of  appellee,  and  although  subsequent 
orders  of  submission  were  made,  at  succeeding  terms  of  the  court, 
still  the  first  order  of  submission  was  never  set  aside,  and  as  the 
action  was  prosecuted  for  the  benefit  of  appellee,  her  husband 
being  merely  a  formal  plaintiff,  it  did  not  abate  by  his  death, 
and  judgment  might  properly  be  rendered  without  bringing  his 
personal  representatives  and  heirs,  or  either  before  the  court, 
especially  as  the  legal  estate  in  the  property  which  this  action  was 
designed  to  reach  wa^  in  the  trustees,  who  were  defendants,  and 
represented  all  parties  interested. 

By  the  judgment  of  the  9th  of  April,  1863,  the  deed  of  trust 
made  by  W.  H.  Doom  and  wife  to  Linthicum  and  Metcalf  of  date 
the  12th  of  August,  1857,  was  set  aside  as  to  appellee,  and  declared 
void  as  to  her,  which  is  to  that  extent  final,  and  as  more  than 
three  years  had  elapsed  before  any  appeal  therefrom  was  prose- 
cuted, and  limitations  are  relied  upon  the  bar  is  complete,  and  this 
court  has  no  power  to  revise  that  judgment. 

If  the  reference  of  the  case  to  the  master  was  not  sought  by 
all  the  parties  in  their  pleadings,  it  was  properly  made  by  the 
Bullitt  circuit  court,  while  the  case  was  there,  the  heirs  of  W.  H. 
Doom  were  not  necessary  parties  as  has  been  heretofore  shown,  it 
was,  therefore,  not  premature,  and  there  was  no  abuse  of  dis- 
cretion in  the  court  below  in  refusing  to  set  aside  the  order  of 
reference.  Ifor  was  any  suflicient  reason  shown  for  sustaining 
the  exceptions  filed  by  appellants  to  the  master's  report.  It  was 
filed  on  the  1st  of  July,  1867,  and  no  exceptions  were  taken  to  it 
until  the  5th  day  of  October,  the  same  year,  the  last  day  of  the 
term  of  the  court  succeeding  the  term  at  which  said  report  Was 
filed.  It  is  true  no  time  was  fixed  by  the  court  within  which  to 
file  exceptions.  Still  if  appellants  believed  that  the  report  was  in 
fact  prejudicial  to  them,  or  substantially  erroneous,  reasonable 
vigilance  requires  that  they  should  have  presented  their  exceptions 
if  not  on  same  day  of  the  term  at  which  the  report  was  filed,  cer- 
tainly at  an  early  day  of  the  next  term,  unless  there  was  an  avail- 
able reason  for  the  failure,  in  this  case  none  is  sho^vn,  nor  sug- 
gested. 

By  an  examination  into  the  case  of  McCoun  and  wife  against 
J.  M.  Doqm  and  others  it  appears  that  Linthicum  and  Metcalf, 
assignees  of  W.  H.  Doom,  are  adjudged  to  pay  out  of  the  assigned 
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effects  to  said  J.  M.  Doom  the  one-half  of  $9,231.31  with  interest 
from  the  first  day  of  April,  1862,  till  paid,"  and  it  appears  from 
the  judgment  rendered  in  the  case  of  Turner  Wilson's  representa- 
tives against  Doom's  executors,  etc.,  that  J.  M.  and  W.  H.  Doom 
as  devisees  of  Benjamin  Doom,  are  responsible  to  said  Wilson,  or 
his  vendee  for  $1,226.72,  with  interest  from  the  13th  of  May, 
1867,  till  paid,  the  amount  of  a  lien  on  a  tract  of  land  sold  by  T. 
Wilson,  deceased,  to  J.  Wood  Wilson,  and  by  him  to  the  testator 
Doom,  and  which  J.  M.  and  W.  H.  Doom  subsequently  sold  to 
W.  K.  Grigsby,  or  perhaps  J.  M.  Doom  alone  sold  it,  and  collected 
the  purchase  money;  but  be  that  as  it  may,  W.  H.  Doom's  trus- 
tees would  be  only  liable  for  half  of  said  sum,  and  that  half 
added  to  the  amount  adjudged  to  J.  M.  Doom  would  exceed  by  a 
very  small  sum  the  one-third  of  the  proceeds  of  sales  of  the  estate 
made  by  the  trustees  of  W.  H.  Doom.  So  that  they  may  pay  those 
two  .sums,  and  the  amount  adjudged  to  appellee,  and  have  some 
seven  thousand  dollars  of  the  estate  left  in  their  hands. 

By  a  statement  made  in  the  case  by  said  assignees,  it  appears 
that  they  had  sold  real  estate  of  their  assignor  to  the  value  of  $ll,- 
491.58,  to  the  one-third  of  which  appellee  would  have  been  entitled 
under  the  judgment  of  the  9th  of  April,  1863,  setting  aside  the 
deed  which  would  be  worth  in  fee  the  sura  $2,039.37,  according 
to  the  report  of  the  master,  ascertained  by  Carlisle's  life  tables 
and  for  that  sum  with  interest  at  the  rate  of  6  per  cent  per  annum 
from  the  27th  6f  September,  1865,  till  paid  the  judgment  was  ren- 
dered. 

This  court  must  look  into  the  whole  record,  and  if  the  parties 
who  complain  of  the  judgment  are  not  prejudiced  thereby  no 
reversal  can  be  had  by  them. 

Appellee's  right  to  dower  in  her  husband's  real  estate  was  fixed 
irrevocably  as  to  all  those  who  were  parties  to  the  action  then,  by 
the  jtidgment  aforesaid  of  the  9th  of  April,  1863.  Appellants 
were  parties  thereto  and  are  concluded  thereby. 

Then  is  there  any  error  in  subsequent  proceedings,  and  in  the 
details  in  carrying  out  said  judgment.  In  the  affidavits  filed  to 
have  the  order  of  submission  to  the  special  judge  set  aside  it  is 
not  suggested  that  any  objection  existed,  or  could  be  made  to  him, 
nor  is  it  attempted  to  be  shown  that  by  setting  aside  said  orders, 
and  the  hearing,  a  different  result  could  be  produced,  or  that 
further  preparation  could  be  made.    As,  therefore,  it  is  not  shown 
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that  appellants  are  prejudiced  by  the  judgment  it  cannot  be 
reversed  on  their  appeal. 

And  although  the  deed  of  Doom  and  wife  to  Linthicum  and 
Metcalf  was  set  aside  as  to  Mrs.  Doom  as  early  as  April,  1863,  the 
value  of  her  dower  in  the  estate  of  her  husband  was  not  ascer- 
tained until  September,  1865,  and  the  value  having  been  ascer- 
tained to  be  $2,089.37  in  fee  and  judgment  rendered  for  that 
sum  in  her  favor  with  interest  from  the  27th  of  September,  1865, 
till  paid.  No  reason  is  perceived  or  shown  for  a  different  con- 
clusion. 

Wherefore,  the  judgment  is  affirmed  on  the  original  and  on  the 
cross-appeals. 


Wickliffe,  for  appellants. 
Grigsby,  for  appellees. 


EuKER  John  et  al  v.  Price  Johnathen  Adme. 

Contract  to  Pay  in  Gold  and  Silver — Specific  Execution. 

The  obligation  on  which  the  original  judgment '  ws^  rendered  bound 
the  appellants  in  express  terms  to  pay  in  gold  and  silver,  and  the  mean- 
ing and  intention  of  the  parties  to  the  contract  was  what  the  language 
used  imports  and  the  right  of  appellee  to  a  specific  execution  of  the 
contract  is  as  clear  as  the  right  of  the  parties  to  make  it. 

APPEAL  FROM   GRAVES   CIRCUIT   COURT. 
February  26,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

Appellee  having  recovered  judgment  in  the  court  below  against 
appellants,  and  having  notified  them  that  he  would  require  them 
to  pay  the  same,  in  gold  or  silver  coin,  they  enjoined  the  judg- 
ment, and  sought  by  their  suit  in  equity  to  compel  him  to  take 
the  United  States  legal  tender  notes,  as  they  are  called,  in  satis- 
faction of  said  judgment 
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The  court  below  dismissed  their  petition  and  they  have  appealed. 

It  is  material  to  state  a  fact  which  distinguishes  this  case  from 
Oriswold  V8.  Hepburn,  2  Duv.,  20,  and  makes  it  stronger  for 
appellee  which  is,  that  it  is  alleged,  in  their  petition  by  appellants, 
that  the  obligation  on  which  the  original  judgment  was  rendered^ 
bound  them  in  express  tenns  to  pay  the  amount  in  gold  and  silver, 
and  it  was  executed  before  the  passage  of  the  Act  of  February, 
1862,  by  congress,  declaring  that  United  States  treasury  notes 
shall  be  a  legal  tender  in  payment  of  debts  on  private  contracts. 

The  meaning,  and  intention  of  the  parties  to  the  contract  was 
precisely  what  the  language  used,  imports,  and  the  right  of  appel- 
lee to  a  specific  execution  of  the  contract  is  as  clear,  as  the  right 
of  the  parties  to  make  it. 

It  results,  therefore,  that  appellee  had  a  right  to  demand  satis- 
faction of  his  debt  in  the  manner,  and  with  the  number  of  dollars 
in  gold  and  silver  stipulated  for,  and  he  was  not  bound  to  receive 
payment  in  depreciated  currency. 

Wherefore,  the  judgment  is  affirmed. 


Excelsior  &  Eureka  Petroleum  Company  et  al  v.  J.  C.  Max- 
well AND  Others. 

Corporation — Suit  for  Contribution  by  Stockholders  to  Pay  Debts. 

The  stock-holders  of  a  corporation,  in  liquidation,  are  responsible 
for  their  prorata  of  the  indebtedness  of  the  corporation,  though  the 
amount  was  incurred  by  a  few  of  the  stock -holders  under  a  recorded 
pledge  by  the  company  of  reimbursement. 

Same. 

The  stock -holders  cannot  deny  liability  by  reason  of  their  names  not 
having  been  signed  by  them  to  the  subscription  list  for  stock. 

APPEAL  FROM  MARION   CIRCUIT   COURT. 
January  18,  1870. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  appellants,  incorporated  on  a  broad  scale  for  a  magnificent 
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enterprise,  soon  after  their  organization,  failed  and  suspended 
operations,  like  most  others  of  the  same  kind.  Before  the  abor- 
tion, a  few  of  the  stockholders  had,  on  their  own  responsibility, 
borrowed  $2,000  for  the  use  of  the  company  on  its  recorded  pledge 
of  reimbursement 

This  suit  seeks  the  enforcement  of  that  pledge  by  contributions 
from  the  appellees  and  others  as  stockholders. 

The  petition  charges  that  they  were  subscribers,  and  that  their 
respective  subscriptions  were  entered  in  a  record  exhibited  as  evi- 
dence. Th  appellees  denied  that  their  names  as  inscribed  therein, 
were  signed  by  them.  And,  on  that  apparent  issue,  the  circuit 
court  dismissed  the  petition,  as  against  those  pleaders.  This  was 
erroneous.  The  appellees  do  not  deny  that  they  were  stockholders, 
but  only  that  the  exhibit  as  evidence  of  that  fact  had  ever  been 
signed  by  them.  Nevertheless  they  may  have  been  subscribers 
and  the  record  may  certify  the  truth  even  though  they  never  signed 
their  names  as  therein  inscribed. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 


Harrison^  for  appellant. 
Bo  &  Fo,  for  appellees. 


J.  W.  Taylor  et  al  v.  W.  T.  Figo  et  al. 

Rent  of  Part  of  an  Estate  Leased  to  Highest  Bidder. 

Where  the  rent  of  an  estate  is  made  by  public  sale  to  the  highest 
bidder,  the  distributees  cannot  be  heard  to  complain  of  a  discrepancy 
of  amount,  they  being  present  and  not  filing  an  objection  or  exceptions 
thereto. 

APPEAL  FROM  SHELBY  CIRCUIT   COURT. 
January  22,  1870. 

Opinion  op  the  Court  by  Judge  Williams: 

The  only  controversy  is  as  to  the  responsibility  of  J.  W.  Taylor 
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for  the  rents  of  lands  descended  from  his  deceased  father  to  him- 
self, brothers  and  sisters. 

He  and  Bushrod  Taylor  administered  on  the  estate  of  their 
deceased  father,  and  the  heirs,  by  writing,  authorized  them  to  rent 
out  the  land,  which  they  did  on  the  day  of  sale.  The  farm  con- 
sisted of  the  home  place  as  originally  owned  and  three  additional 
contiguous  tracts  added  by  purchase.  The  home  place  originally 
consisted  of  200  acres,  but  all  consisted  of  something  less  than 
600  acres.  The  land  was  put  up  at  public  out-cry,  the  heirs,  or 
nearly  all  of  them,  being  present. 

The  two  Graves  rented  two  parcels  and  J.  W.  Taylor  bid  $400 
for  the  home  place,  and  it  was  struck  off  to  him,  which  he  after- 
wards reported  in  his  fiducial  account  and  paid  at  different  times 
sums  of  money  on  this  accoimt.  They  now  insist  he  only  rented 
the  home  place  as  it  originally  stood,  of  200  acres,  whilst  he  act- 
ually enjoyed  over  three  hundred  acres,  therefore,  they  seek  to 
recover  of  him  its  value. 

The  evidence  is  apparently  somewhat  conflicting,  but  when 
thoroughly  analized  we  think  it  is  not  really  so.  Some  of  the 
witnesses  understood  the  home  place,  as  described  at  this  public 
renting,  to  contain  only  200  acres,  whilst  others  understood  it  to 
contain  more  and  that  there  would  be  200  acres  of  com  and  seed 
land  and  some  thirty  to  forty  acres  of  grass  land,  and  then  there 
was  a  large  imenclosed  wood. 

Some  of  the  witnesses  are  very  positive  that  the  farm  was 
divided  into  three  parcels  to  rent  out,  and  the  Graves  rented  two 
and  got  their  parcels,  whilst  J.  W.  Taylor  rented  the  other,  and 
that  this  included  all  the  farm,  and  the  irrecoUection  is  greatly 
fortified  by  the  conduct  of  the  heirs,  for  being  present  had  not  all 
the  farm  been  rented,  they  would  certainly  have  inquired  into  it 
and  had  the  remainder  rented.  They  knew  on  the  day  of  renting 
that  only  three  parcels  had  been  rented,  and  they  theii  made  no 
complaint,  which  they  very  naturally  would  have  done  had  they 
not  understood  all  the  land  was  rented. 

It  being  proclaimed  that  there  would  be  about  two  hundred 
acres  of  corn  and  small  grain  land  and  might  well  produce  the 
impression  on  persons  in  the  crowd  that  only  two  hundred  acres 
were  rented  as  the  home  place,  especially  among  those  not  closely 
observing,  as  some  appear  to  have  been,  because  they  say  some- 
thing was  said  as  to  200  acres,  hence  their  impression  that  this 
was  the  quantity  rented. 
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As  many,  if  not  all,  the  heirs  were  present  and  the  renting  pub- 
lic, and  made  at  their  instance  and  with  their  knowledge,  there 
was  no  actual  fraud  in  J.  W.  Taylor's  renting.  As  he  reported 
the  renting  with  his  fiducial  acicounts,  a  part  of  which  accounts 
some  of  the  heirs  afterwards  uncomplainingly  received,  and  as 
no  objections  were  made  on  the  day  of  renting  by  those  present 
we  cannot  determine  that  there  was  implied  or  presumed  fraud, 
hence  the  whole  case  depends  on  the  isolated  fact  whether  or  not 
he  rented  two  hundred  acres  or  more. 

Regarding  all  the  evidence  as  strictly  pure  and  as  but  a  mere 
conflict  of  recollection,  and  taking  into  consideration  all  the  cir- 
cumstances and  the  conduct  of  the  parties  at  the  time  of  the 
renting,  we  can  scarcely  doubt  that  the  whole  farm  was  rented 
in  three  parcels  and  that  J.  W.  Taylor  the  largest  and  the  Graves 
the  other  two. 

Wherefore,  the  judgment  as  to  J.  W.  Taylor  is  reversed,  with 
directions  to  dismiss  appellee's  petition  as  to  any  claim  for  the 
use  and  occupation  of  rent  of  land  for  the  year  1867,  over  and 
above  four  hundred  dollars. 


Caldwell,  for  appellants. 
Bullock  &  Davis,  for  appellees. 


John  B.  Wilgus  v.  Commonwealth. 

Taxation^Listing  of  Lease  for  Term  of  Tears. 

A  lease  of  property  for  a  term  of  years,  with  perpetual  renewal  is 
not  subject  to  be  taxed  as  real  estate.  It  should  be  listed  as  person- 
alty under  **value  under  the  equalization  law." 

Same. 

A  lessee  of  property  in  perpetuity  cannot  be  held  liable  for  taxes 
assessed  on  the  value  of  the  lot,  as  the  owner  thereof.  He  would  not 
be  subrogated  for  the  liability  of  the  lessor. 

Same— Estate  for  Tears. 

An  estate  for  years  in  land  is  regarded  in  law  as  inferior  to  an  estate 
for  life,  or  an  inheritance.  It  is  only  a  chattel  and  becomes  part  of  the 
personal  estate  of  the  lessee. 
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Opinion  of  the  Court. 

APPEAL  FROM  FAYETTE  COUNTY  COUilT. 
January  4;  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

(See  Wilgus  vs.  Commonivealth,  9  Bu^h.,  556.) 

By  an  Act  of  the  Legislature,  approved  February  28,  1862,  the 
Auditor  of  Public  Accounts  is  authorized  to  appoint  one  or  more 
agents  in  this  Commonwealth,  and  by  said  Act  it  is  made  the  duty 
of  such  agent  or  agents  to  ascertain  whether  any  person  or  per- 
sons owning  property  in  this  Commonwealth  have  failed,  since 
the  10th  day  of  January,  1858,  to  list  his,  or  their  property  with 
the  assessor,  or  with  the  Supervisor  of  Tax,  or  the  Clerk  of  the 
County  Court,  or  the  Sheriff,  as  then  provided  by  law,  and  to  give 
information  of  such  persons,  and  of  their  failures  to  list  their 
property,  with  the  county  court  in  which  said  property  should 
have  been  listed,  whereupon  said  court  is  required  to  issue  a  sum- 
mons against  such  person,  or  persons,  to  appear  before  such  court 
in  thirty  days  after  the  service  of  said  summons  and  list  their 
property  for  taxation  for  the  years  they  have  heretofore  failed  to 
do  so,  and  the  said  court  shall,  upon  being  satisfied  that  person 
or  persons  have  failed  to  list  their  property,  and  have  not  paid 
the  taxes  thereon  to  the  sheriff,  assess  and  fix  the  value  of  the 
same  for  the  years  such  property  was  not  assessed,  and  the  same 
shall  be  certified  by  the  said  court  in  the  same  manner  as  is  now 
required  by  law,  to  the  proper  officer  for  the  collection  thereof. 

Appellant,  as  lessee  of  a  lot  in  the  city  of  Lexington,  for  years 
from  said  city,  with  the  right  of  perpetual  renewal,  was  proceeded 
against  under  said  Act,  for  an  alleged  failure  to  list  said  lot,  or 
improvements  for  taxation  for  any  years  from  1856  to  1868,  in- 
clusive, and  upon  a  trial  of  the  case  the  county  court  adjudged 
that  the  city  of  Lexington,  the  lessor,  having  failed  to  list  the  lot 
for  taxation,  for  the  years  specified,  was  responsible,  for  the 
taxes  on  the  value  of  the  lot  for  those  years  and  fixed  the  amount 
it  should  pay,  and  rendered  judgment  against  appellant,  as  lessee 
for  the  taxes  on  the  value  of  the  improvements  on  said  lot  for 
the  years  aforesaid.  And  he  now  seeks  by  this  appeal  to  reverse 
that  judgment. 
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Whether  or  not  the  lessee  is  subject  to  be  taxed,  for  said  lot 
and  improvements,  as  the  owner  of  real  estate,  or  whether  he  is 
liable  to  be  taxed  for  the  value  of  his  lease  as  personalty  is  the 
real  question  to  be  determined,  as  it  does  not  appear  that  the  house 
on  the  lot  was  built  by  him,  or  belongs  to  him  and  property  dis- 
tinct from  the  lot 

An  estate  for  years  in  land  is  regarded  in  law  as  inferior  to 
an  estate  for  life,  or  an  inheritance;  an  estate  for  life  even  if  be 
pur  auter  vie  is  a  freehold ;  but  an  estate  for  years,  although  if 
it  be  for  a  thousand  years,  is  only  a  chattel,  and  becomes  part  of 
the  personal  estate  of  the  lessee.  BlsicJc.  Coram.,  Booh  2,  side  page 
US. 

The  character  of  the  estate  determines  how,  or  under  what  head, 
it  must  be  listed  for  taxation — and  as  there  is  no  specific  head 
prescribed  in  the  form  given  by  the  statute  for  the  tax  book  for 
yeases  for  years,  they  must  be  listed  under  the  head  of  "Value- 
under  the  equalizaiion  law*'  in  the  tax  book. 

To  sustain  the  judgment  the  Attorney  Greneral  has  cited  the 
case  of  Johnson  vs.  Smith,  6  Bush.,  lOJ^.  In  that  case  Mrs.  Smith, 
as  distinctly  stated  in  the  opinion,  took  a  life  estate  in  the  house 
and  lot  occupied  by  her  under  the  will  of  J.  J.  Jacob,  and  having 
a  freehold,  though  not  of  inheritance  it  partook  of  the  character  of 
real  estate.  She  had  interest  in  the  realty,  and  for  that  reason 
under  the  peculiar  phraseology  of  the  statute  which  is  quoted  in 
the  opinion  the  tenant  for  life  was  made  responsible  for  the  tax; 
and  as  the  estates  are  essentially  different,  in  the  two  cases,  the 
reason  for  the  conclusion  in  the  one  case  does  not  apply  to  the 
other. 

Wherefore,  as  it  does  not  appear  that  appellant  did  not  fail 
to  list  all  his  personal  estate  subject  to  taxation,  the  judgment 
was  unauthorized.  Wherefore,  the  same  is  reversed,  and  the  cause 
remanded,  with  directions  for  further  proceedings  consistent  with 
this  opinion. 

Kinkead  &  Goodloe,  for. appellant. 
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Daniel  Stagg  v.  Curatobs  of  Kentucky  Univbesity. 

Pleading— Petition   Sufficient   to   Constitute   Cause   of   Action— Stock   Sub- 
scription to  a  University. 

An  action  to  cancel  a  subscription  for  stock  in  a  university,  to  be 
sufficient,  must  show  that  his  subscription  contained  an  allegation  that 
the  university  was  to  be  located  in  a  certain  town,  and  that  the  agent, 
who  solicited  subscriptions  on  such  representationd*,  was*,  authotrized 
to  make  them. 

Same— Payment  of  Stock  in  Tuitioa 

On  an  allegation  that  upon  the  subscriptions  in  stock,  he  was  entitled 
to  tuition  therefor,  before  an  action  will  lie,  it  must  be  shown  the 
university  refused  to  permit  him  to  send  pupils  thereto  as  prescribed 
in  the  certificate. 

Colleges  and  Universities — ^Removal  to  Another  County — Liability  for  Refund 
of  Stock  Subscriptions. 

Where,  by  the  act  of  the  legislature,  authorizing  the  removal  of  a 
university  from  one  county  to  another,  and  requiring  the  refunding  of 
stock  subscriptions  to  original  subscribers  in  the  first  oounty  the  uni- 
versity was  located,  ''the  amount  of  tuition  unpaid  to  them,"  as  pro- 
vided in  their  stock,  where  one  of  the  subscribers  had  removed  from 
the  county  before  the  passage  of  said  act,  he  would  not  be  entitled 
to  the  benefits  thereof. 


APPEAL  FEOM  FAYETTE  CIECUIT  COURT. 
January  11,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

Although  appellant  alleges  in  his  petition  that  his  said  sub- 
scription was  made  and  procured  upon  the  faith  and  representa- 
tion by  the  authorized  agent  to  procure  subscriptions  for  the  per- 
manent endowment  of  said  institution,  that  it  should  be  located 
in,  or  near  Harrodsburg.  He  fails  to  allege  that  his  subscription 
contained  that  condition,  and  also  fails  to  all^e  that  said  agent, 
although  authorized  to  procure  subscriptions,  was  authorized  to 
make  the  asserted  representation. 

Moreover,  it  appears  from  the  certificate  of  stodk  filed  by  ap- 
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pellant  as  the  foundation  of  his  claim  that  in  consideration  of  his 
subscription,  and  the  payment  of  the  amount  thereof  he  was 
entitled  to  tuition  in  said  University  to  the  amount  of  said  pay- 
ment at  the  rate  of  $30  jyer  annum  for  each  pupil,  etc  But  he 
does  not  allege  that  appellees  have  failed  or  refused  to  permit  him 
to  send  pupils  to  the  Kentucky  University  on  the  terms  prescribed 
in  said  certificate  or  that  they  have  put  it  out  of  their  power  to 
pay  him  in  tuition  fees. 

There  is  nothing  in  the  original  charter  prohibiting  the  removal 
of  the  University,  or,  subjecting  it  to  the  repayment  of  the  stock, 
to  stockholders  in  case  of  removal ;  but  by  the  Act  of  the  legisla- 
ture authorizing  the  removal  of  said  University  to  Fayette  county, 
it  is  bound  to  refund  to  the  citizens  of  Mercer  county  the  amount 
of  tuition  unpaid  to  them.  But  appellant  had  removed  from  the 
county  of  Mercer  before  the  passage  of  said  Act,  as  is  alleged  in 
his  petition,  and  is  not  entitled  to  the  benefit  of  that  provision. 

It  seems  that  the  petition  failed  to  state  facts  to  constitute  a 
cause  of  action.    Wherefore,  the  judgment  is  affirmed. 


Polk,  for  appellant. 

Beck  &  Thornton,  for  appellees. 


J.  D.  Lewis  et  al  v.  L.  H.  Hawkins. 

Trial— Dismissal  of  Action  upon  Rule. 

It  is  erroneous  to  dismiss  a  cause  of  action,  upon  a  rule  to  show 
cause  why  plaintiffs  petition  should  not  be  stricken,  because  no  process 
was  served  since  the  preceding  term. 

Same — Dismissal  without  Prejudice. 

In  such  an  action,  the  court  could  direct  the  chara^^ter  of  judgment 
to  be  rendered  below,  but  upon  a  rule,  for  want  of  further  preparation, 
the  cause  cannot  be  adjudicated  upon  its  merits. 

APPEAL   FROM  WASHINGTON    CIRCUIT    COURT. 
January  27,  1870. 
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Opinion  of  the  Court. 

Opinion  of  the  Coubt  by  Judge  Williams: 

Appellant,  Lewis,  filed  his  petition  in  equity  against  L.  H. 
Hawkins  and  others  to  subject  a  tract  of  land  to  his  asserted  ven- 
dors' lien,  averring  that  the  title  was  in  some  heir  at  law,  one  of 
which  was  Mrs.  Mary  B.  Sinclair,  the  wife  or  W.  P.  Sinclair, 
toother  with  her  husband,  were  made  parties.  The  officers 
return  showed  an  execution  of  process  on  her  April  21,  1863, 
but  that  her  husband  was  dead. 

August  21,  1863,  H.  P.  Thompson  filed  his  petition  against  the 
same  parties,  save  W.  P.  Sinclair,  asking  that  said  land  be  sub- 
ject to  his  judgment  against  said  Hawkins  and  return  upon  exe- 
cution no  property  found  to  make  any  part  thereof,  for  over 
three  thousand  dollars. 

These  suits  were  consolidated,  and  after  full  preparation  were, 
October  15,  1866,  submitted  for  hearing,  but  three  days  there- 
after without  setting  aside  the  order  of  submission  and  without 
any  specific  cause  set  out,  on  the  defendant's  motion  the  court 
granted  a  rule  against  plaintiffs  to  show  cause  why  their  petitions 
should  not  be  dismissed  for  want  of  preparation,  made  returnable 
at  the  calling  of  the  cause  at  the  next  term ;  no  defect  of  prepara- 
tion is  suggested  either  in  the  motion  or  rule. 

At  the  next  term  an  order  of  dismission,  without  prejudice  was 
made,  upon  said  rule  because  no  process  since  the  last  term  had 
been  sued  out. 

This  appeal  seeks  the  correction  of  this  error. 

It  is  insisted  by  appellee  that  W.  P.  Sinclair  was  a  necessary 
party  and  not  having  been  served  with  process  the  judgment  on 
the  rule  was  right,  and  this  is  the  only  defect  of  preparation  or 
non-execution  of  process  that  is  now  suggested. 

The  motion  and  rule  are  too  vague  and  general  to  predicate 
any  judgment  of  dismissal  upon,  for  parties  should  be  informed 
by  the  court  what  is  the  defect  and  not  left  to  grope  their  way  in 
uncertain  conjecture.  Eut  the  whole  motion,  and  rule,  and  judg- 
ment seems  to  have  been  based  upon  a  mistake  of  fact.  As  W. 
P.  Sinclair  could  only  be  a  necessary  party  because  of  his  wife's 
being  interested  in  the  legal  title  when  he  died  neither  a  revision 
against  his  representatives  nor  further  proceedings  more  than  to 
suggest  his  death  in  the  judgment  to  be  rendered  by  the  court 
was  essential,  to  Lewis'  petition.  He  being  dead  before  Thomp- 
30 
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son's  suit  was  instituted  was  an  all  sufficient  reason  why  he  was 
not  made  a  party  nor  mentioned  therein. 

The  judgment  must  be  reversed,  with  directions  to  proceed  to 
judgment  upon  the  order  of  submission  without  further  prepara- 
tion. 

As  this  case  was  dismissed  upon  rule,  which  precludes  the  idea 
of  adjudication  upon  the  merits,  we  cannot  determine  how*  the 
case  should  be  finally  disposed  of.  To  dismiss  upon  rule  is  very 
different  from  a  dismission,  without  prejudice,  upon  hearing,  for 
even  in  such  a  case  this  court  can  direct,  the  character  of  judg- 
ment to  be  rendered,  but  when  dismissed  upon  rule,  for  want  of 
further  preparation,  it  is  not  adjudicated  upon  the  merits  at  all 
and  we  can  only  correct  the  error  as  to  the  judgment  on  rule  and 
not  upon  final  hearing. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  further 
proceedings  as  herein  indicated. 

Johnson,  for  appellants. 

Eavanaughj  for  appellee. 


P.  A.  Sellers  et  al  v.  Talbert  Slayden's  Exor. 

Vendor  and  Purchaser— Deed  Conclufdve  as  to  Land  Purchase. 

Where  a  deed  is  accepted  in  fulfillment  of  a  previous  contract  it  is, 
in  the  absence  of  fraud  or  mistake,  regarded  as  the  best  evidence,  and 
conclusive  of  the  question  as  to  the  land  purchased. 

APPEAL   FROM    GRAVES    CIRCUIT    COURT. 
February  23,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

In  their  petition  appellants  allege  they  purchased  a  part  of  a 
certain  section  of  land,  and  that  they  had  accepted  a  deed.  In 
that  deed,  which  is  exhibited,  the  metes  and  bounds  of  the  land 
are  not  ^iven,  but  it  is  therein  described  as  being  in  the  county 
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of  Graves,  on  the  waters  of  Barren  Creek,  known  and  designated 
as  the  Wesley  Slayden  place,  on  which  John  Sellars  then  lived, 
containing  by  estimation  one  hundred  and  forty-one  acres,  more 
or  less,  being  part  of  S-E  quarter  of  section  32,  T  4,  range  1,  W. 

It  is  not  alleged  that  appellants  have  not  got  the  land  embraced 
in  the  deed,  nor  that  the  quantity  is  less  than  that  therein  named ; 
but  that  at  the  time  of  the  contract  of  sale  to  them  Talbott 
Slayden  represented  the  line  of  the  tract  to  extend  and  include 
about  20  acres  of  cleared  land  and  a  fence,  which  they  have  since 
discovered  they  did  not  get  by  their  said  purchase. 

Conceding  that  when  they  made  the  contract  they  believed  from 
the  representations  of  Talbott  Slayden  that  said  cleared  land  and 
fence  were  included,  they  afterwards  accepted  a  deed,  which  did 
not  embrace  them,  but  have  actually  gotten  more  land  than  they 
actually  contracted  for,  as  appears  from  a  survey  in  the  case, 
showing  that  they  have  160  acres,  a  full  quarter  section,  instead 
of  a  part  of  one. 

Moreover,  they  accepted  the  deed  in  fulfilment  of  the  previous 
contract,  and  in  the  absence  of  fraud  or  mistake,  neither  of  which 
is  alleged  in  reference  to  the  deed,  it  must  be  regarded  as  the  best 
evidence,  and  conclusive  of  the  question  as  to  the  land  purchased 
by  appellant;  and  they  cannot  go  behind  it  to  show  that  other  or 
different  lands  were  sold. 

Wherefore,  the  judgment  dismissing  appellant's  petition  must 
be  affirmed. 

Anderson,  for  appellants. 
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Lewis  Rttnyon  et  al,  v.  Flem  Ratliff  and  Wife  (of  coloe.) 

Trial— Transfer  of  Caiues. 

A  suit  for  recovery  of  land  hy  different  claimants,  one  of  whom 
claimed  under  a  will  then  in  litigation  in  the  equity  court  should,  on 
motion,  be  transferred  to  said  court. 

Same. 

Should  the  will  be  set  aside,  such  decree  would  be  an  end  to  the  liti- 
gation, and  an  adjudication  of  both  suits. 

APPEAL   FEOM   PIKE    CIRCUIT    COURT. 
January  18,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellees  claim  the  land  in  contest  under  the  will  of  Barnabas 
Johnson  and  appellants  claim  it  as  heirs  to  said  Johnson.  His 
will  had  been  probated  by  the  county  court  from  which  an  appeal 
had  been  taken  to  the  circuit  court  and  a  bill  in  equity  is  now 
pending  to  contest  its  validity. 

In  this  state  of  affairs  it  was  eminently  proper  to  transfer  this 
common  law  proceedings,  foT  a  recovery  of  the  land,  to  the  equity 
side  of  the  docket  and  consolidate  it  with  the  suit  there  pending 
to  set  aside  said  will  so  probated  by  the  county  court,  and  a  refusal 
to  do  so  on  appellant's  motion  was  erroneous. 

Should  the  chancellor  set  aside  said  will  such  decree  would  be 
an  end  to  this  suit,  hence,  the  importance  of  its  transfer. 

Wherefore  the  judgment  is  reversed,  with  directions  to  transfer 
the  cause  to  the  equity  docket  and  consolidate  it  with  the  case 
there  pending  between  these  parties. 

Apperson,  for  appellants. 

Bowles,  Harkins,  Burns,  for  appellees. 
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Allen  Petekson  et  al  v.  S.  C.  Holcomb. 

New  Trial— Newly  Discovered  Evidence. 

Matters  set  forth  as  grounds  for  a  new  trial,  which  upon  proof  dis- 
closed, all  seem  to  relate  to  the  issue  of  fact  contested  on  the  first  trial, 
are  not  of  that  description  of  newly  discovered  evidence  which  would 
authorize  the  court  to  vacate  the  judgment. 

APPEAL  FROM   GABBAED   CIRCUIT   COURT. 
January  26,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

The  allegation  of  fraud  in  procuring  the  judgment  at  law, 
was  denied  by  the  'defendant  and  not  proved.  The  other  matters 
set  forth  as  grounds  for  a  new  trial,  as  to  which  additional  proof 
was  disclosed,  all  seem  to  relate  to  the  issues  of  fact  which  were 
contested  on  the  first  trial,  and  are  not  of  that  description  of  new- 
ly discovered  evidence  which  might  have  authorized  the  court 
to  vacate  the  judgment  and  grant  a  new  trial.  It  seems  to  us 
the  court  did  not  abuse  its  discretion  in  either  refusing  to  allow 
the  amended  petition  to  be  filed,  or  to  continue  the  cause,  and  no 
error  is  perceived  in  the  judgment 

Wherefore  the  judgment  is  affirmed. 

Bradleys,  for  appellants. 
Owsley  &  Burdett,  for  appellee. 


D.  B.  DuNLEVY  V.  J.  B.  Obannon  et  al. 

Principal  and  Agent— Agency— When  Principal  not  Liable. 

An  agreement  that  merchants  would  take  from  a  purchaser  tea  at  a 
certain  amount  per  pound  of  a  certain  description,  if  he  would  furnish 
that  quantity  and  quality,  will  not  bind  them  as  principal  to  the  vendor 
of  the  said  purchaser. 
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Same— Notice— Holding  of  Same  Mer^y  for  Safety  of  the  Bailor. 

Notifying  the  consignor  of  their  refusal  to  accept  the  tea  shipped 
as  not  of  the  standard  required  and  that  they  contracted  for,  and  merely 
receiv^ed  same  for  safe  keeping,  was  sufficient  to  relieve  them  of  liability. 

APPEAL    FROM    JEFFEBSON    CIBCUIT    COURT. 
January  22,  1870. 

Opinion  of  the  Court  by  Judge  Robertson: 

Had  the  appellees  employed  Todd  as  their  agent  to  buy  tea  for 
them,  they  might  have  been  bound  to  the  appellant  for  the  price 
of*  the  tea,  which  Todd  bought  from  appellant  for  them.  But 
the  testimony  could  not  be  consistently  so  interpreted  as  to  allow 
any  other  deduction  than  that  the  appellees  only  agreed  with  Todd 
to  pay  him  $1.75  per  pound  for  8  caddies  of  tea  of  a  certain 
description  if  he  would  furnish  that  quantity  and  kind. 

This  would  not  bind  them  as  purchasers  from  Todd's  vendors. 

And,  the  appellees  rightfully  refusing  to  receive,  as  purchasers, 
the  tea  actually  consigned  to  them  of  a  different  kind  than  that 
which  they  had  contracted  for,  are  not  liable  to  the  appellant 
as  they  did  not  use  it,  but  only  kept  it  for  safety  and  notified 
the  appellant  that  they  would  not  keep  it  otherwise  than  as  his 
bailee. 

The  evidence  of  such  notification  was  competent  and  sufficient; 
and  there  is  no  evidence  of  the  loss  of  any  of  the  tea  by  the  act 
or  negligence  of  the  appellee. 

Consequently,  perceiving  no  error  in  any  of  the  rulings  of  the 
court,  the  judgment  is  affirmed. 

Brown,  for  appellant. 

Harrison,  for  appellee. 


COTTINGHAM   V.    HoSS.  459 
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Joseph  W.  CoxTiKoirAM  v.  R.  B.  Hoss. 

Warranty,  Breach  of — ^Byidence  to  Establish. 

To  establish  a  breach  of  warranty   without   a  judicial  eviction,   the 
evidence  must  be  of  a  clear  and  preponderating  character. 

APPEAL    FKOM    LEWIS    CIRCUIT    COURT. 
January  19,  1870. 

Opinion  of  the  Court  by  Judge  Williams; 

The  petition  and  amended  petition  only  charge  a  general  war- 
ranty of  the  title  of  the  horse  sold  by  appellant  to  appellee  and 
Latle  and  against  the  title  of  the  United  States  Government  and 
its  oflScers. 

As  the  horse  had  been  sold  by  a  quarter-master  of  the  United 
States  army  and  purchased  by  appellant  he  became  possessed  of 
the  government  title  which  could  not  be  impaired  because  the 
proper  brand  indicating  it  had  been  condemned  was  not  placed 
on  it. 

Even  if  the  U.  S.  brand  on  the  shoulder  should  be  regarded 
as  prima  facie  title  in  the  government  the  proof  of  sale  by  the 
quarter-master  repels  this  presumption. 

To  establish  a  breach  of  warranty  without  a  judicial  eviction 
on  the  mere  claim  of  military  officers  who  were  generally  not  well 
versed  in  the  law  or  its  administration,  nor  in  the  private  personal 
rights  of  the  citizen  would  violate  the  great  protection  thrown 
around  them. 

Where  there  is  no  judicial  eviction  to  authorize  a  recovery 
upon  the  warranty  of  title  the  evidence  must  be  of  a  clear  and 
satisfactory  character  which  it  is  not  in  this  case  being  mainly 
the  prima  facie  presumption  arising  from  the  brand  which  is 
fully  repelled  by  the  proof  of  sale  by  the  proper  officer. 

Wherefore  the  judgment  is.  reversed  with  directions  for  a 
new  trial. 

0.  M.  Thomas,  Phister,  for  appellant 
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Leboy  Vaughn  v.  Z.  Walters. 

Appeals— Time  Within  Which  to  Prosecnta 

Ab  an  appeal  is  required  to  be  prosecuted  within  sixty  days  after  the 
rendering  of  the  judgment,  and  not  after  the  day  of  the  judgment, 
that  day  is  included  in  the  count. 

APPEAL    FBOM    PIKE    CIBCUIT    COURT. 
February  16,  1869. 

Opinion  of  the  Coubt  by  Judge  Robertson: 

As  the  appeal  is  required  to  be  prosecuted  within  6(X  days  after 
the  rendering  of  the  judgment,  and  not  after  the  day  of  the  judg- 
ment, that  day  is,  as  hitherto  adjudged,  included  in  the  court 
Consequently,  61  days  had  elapsed. 

The  clerk's  mistake  and  misadvice  to  the  appellant  on  that  sub- 
ject did  not  constitute  any  defense  against  the  motion  to  dismiss 
the  appeal  because  it  was  not  taken  until  the  day  after  the 
expiration  of  60  days  from  the  rendition  of  the  judgment  It 
was  the  appellant^s  duty  and  that  of  his  counsel  also  to  know  the 
law  and  not  trust  the  opinion  of  the  clerk. 

Besides,  this  record  does  not  show  what  judgment  or  by  what 
court  it  was  appealed  from,  so  as  to  enable  this  court  to  know 
whether  the  appeal  to  the  circuit  court  was  proper  or  allowable. 

Wherefore  the  judgment  dismissing  the  appeal  cannot  be 
reversed,  and  is  consequently  affirmed. 

Bowles,  for  appellant. 

Burnf^.  for  appellee. 
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John  W.  Davison  et  al.  v.  Anderson  Gee. 

Principal  and  Surety^Rdease— Receipt  for  Urary  Paid. 

A  receipt  for  $80.00  for  ^'indulgence"  on  a  note,  where  shown  by  the 
pleadings  to  have  been  given  for  usury  paid,  and  was  for  forbearance, 
would  not  release  the  sureties,  except  for  the  usury  thus  paid. 

APPEAL    FROM    TRIGG    CIRCUIT    COURT. 
January  28,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

The  receipt  exhibited  imports  that  the  $80  paid  for  "indul- 
gence" procured  by  a  binding  agreement  on  extension  of  credit 
to  the  principal  obligor ;  which  presumption  may  have  exonerated 
the  appellants^  as  his  now  concurring  sureties.  But  the  allegations 
of  the  amended  petition  repel  that  presumption,  and  if  true,  show 
that  the  $80  so  receipted  for,  were  paid  for  usury  to  that  amoimt, 
which  all  parties  agreed  to  pay,  at  the  date  of  the  note,  and 
consequently  that  the  "indulgence,"  was  forbearance  according  to 
the  original  contract  by  principal  and  sureties.  These  allegations 
were  not  traversed,  and  must  therefore  be  treated  as  admitted. 
If  then  there  was  no  available  error  in  the  admission  of  that 
amendment  after  the  commencement  of  the  trial,  the  judgment 
against  the  sureties  which  allows  the  $80  as  a  credit,  as  was  con- 
ceded in  the  amended  petition,  was  right,  unless  the  court  erred 
in  the  instruction  given.  And  we  cannot  say  that  the  admission 
of  the  amendment  was  an  abuse  of  the  discretion  of  the  court. 

The  peremptory  instruction  given  seems  to  have  been  author- 
ized by  the  facts  as  admitted  by  the  pleadings. 

Wherefore  the  judgment  is  affirmed. 

McPherson,  for  appellant. 
Dahney,  for  appellee. 
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D.  W.  Feaeis  v.  Andrew  F.  Blount. 

Abandonment  of  Contract  for  Exchange  of  Penonal  Property. 

Henry  and  Fearia  haying  traded  personal  property,  upon  demand 
made  on  Fearis,  he  refused  to  deliver,  claiming  a  fault  in  the  condition 
of  the  property  delivered  to  him,  and  would  not  deliver  his  property 
exchanged  only  on  a  payment  of  $5.00.  Held,  that  Henry  rightfully 
regarded  the  trade  as  rescinded,  and  recovered  possession  of  his  mare. 

APPEAL    FROM    LEWIS    CIRCUIT    COURT. 
January  18,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Patrick  Henry  having  traded  a  mare  to  Fearis  for  a  calf  and 
mule  colt  delivered  the  mare  and  had  the  calf  and  colt  put  into 
the  hands  of  Fearis'  son  living  with  him.  Henry  traded  the  calf 
and  colt  to  Blount  who  went  with  Henry's  order  to  get  them,  but 
Fearis  insisted  that  the  mare  was  worse  diseased  than  Henry 
had  represented  her  and  he  would  not  stand  to  the  trade  unless 
Henry  would  pay  him  five  dollars  and  refused  to  let  Blount  have 
the  calf. 

Henry  residing  some  sixty  miles  distant  from  the  nighbor- 
hood  of  Fearis  and  Blount  had  started  home,  but  Blount  followed 
him  and  got  an  order  for  the  mare.  ^Tien  Blount  returned  Fearis 
had  gone  out  into  the  neighborhood  with  the  mare,  when  he 
returned  she  was  turned  into  his  pasture  from  which  she  was 
taken  and  finding  Blount  in  possession  of  her  he  brought  this 
suit  to  recover  her,  which  having  been  decided  against  him  he 
appealed  to  this  court 

If  a  fraud  was  practiced  on  him  he  had  the  unquestionable 
right  either  to  abandon  the  contract  and  retain  the  calf  and  mule, 
or  he  could  abide  the  contract,  deliver  them  and  sue  Henry  for 
the  fraud. 

Having  refused  to  deliver  the  property  traded  for  the  mare 
and  having  announced  to  Blount  that  he  would  not  abide  the 
trade  unless  Henry  would  pay  him  five  dollars,  authorized  Henry 
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to  regard  the  trade  as  abandoned  and  to  reclaim  his  mare,  an4 
the  evidence  authorized  the  jury  to  consider  the  trade  as  rescinded, 
rather  abandoned. 

Wherefore  the  judgment  is  affirmed. 


O.  M.  Thomas,  Throop,  for  appellant. 
Lindsey,  for  appellee. 


John  Crow's  Admr.  v.  G.  W.  Bush. 

Evidence— Competency  of  Partial  Record  Introduced. 

When  a  partial  record  is  introduced  to  prove  a  particular  fact,  the 
court  fihould  confine  its  use  to  that  sole  object  and  prevent  any  delusion 
of  the  jury  thereby. 

Same — ^Instructions  Containing  both  Law  and  Facts. 

Where  such  partial  record  is  permitted  to  be  introduced,  an  instruction 
that  the  jury  had  the  "right  to  take  into  consideration  the  lapse  of 
time  from  said  payment  up  to  the  bringng  of  the  suit,  and  all  other 
facts  proved  before  them,  in  forming  their  conclusion/'  held  erroneous, 
in  that  the  law  as  well  as  the  facts  were  virtuaUy  submitted  to  them. 

Statute  of  Limitations— BiUs  and  Notes. 

Where  a  creditor  in  attempting  to  make  his  debt,  at  the  instance  and 
solicitation  of  his  debtor,  pursues  other  creditors  for  a  number  of  years, 
the  statute  of  limitations,  as  to  the  original  note  of  his  debtor,  would 
not  begin  to  run,  till  that  remedy  had  been  exhausted. 

APPEAL    FROM    CLARK    CIRCUIT    COURT. 
January  14,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

This  was  a  suit  by  appellant  against  appellee  on  a  note  for  $320 
due  August  12,  1841,  given  to  John  Crow  December  30,  1840 
and  signed  Connor  and  Bush,  to  which  Bush  answered  pleading 
ncm  est  factum,  statute  of  limitations  and  that  if  it  ever  was 
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executed  it  was  given  as  collateral  security  on  a  note,  held  by 
Crow  on  Nelson  &  Bush  for  eleven  hundred  dollars  which  last 
note  had  been  fully  paid  and  discharged. 

A  suit,  on  this  note  now  in  controversy,  had  been  brought  in 
August  1847,  and  a  credit  was  then  directed  to  be  entered  on  it 
for  $20  as  of  January  1,  1847,  which  was  done  by  the  attorney 
bringing  the  suit 

To  this  suit  Bush,  the  only  defendant,  served  with  process, 
pleaded  non  est  factum,  whereupon  the  suit  was  discontinued  at 
the  plaintiff's  instance. 

Nelson  &  Bush  were  mercantile  partners  and  Connor  &  Bush 
were  farming  partners.  Nelson  &  Bush  borrowed  some  eleven 
hundred  dolars  from  Crow  by  giving  Pleasant  Bush  security. 

Nelson  removed  to  Madison  county  and  died  and  Connor  also 
removed  from  Clark  county  where  their  respective  partnership 
had  existed  and  where  Bush  still  remained. 

This  note  in  controversy  was  executed  by  Connor  in  the  firm 
name  of  Connor  &  Bush  and  by  some  arrangement  was  placed  in 
Crow's  hands  to  collect,  and  when  collected  to  be  appropriated 
as  a  credit  on  the  $1100  note  of  Nelson  &  Bush.  Five  hundred 
dollars  had  been  paid  on  the  eleven  himdred  dollar  note  when  at 
Bush's  instance  Crow  seems  to  have  attempted  »to  make  thfe 
remainder  out  of  Nelson's  estate,  but  whether  any  part  or  to 
what  extent  does  not  appear. 

The  payment  of  the  $20  credit  on  the  note  of  Connor  &  Bush 
to  Crow  is  proved  by  two  witnesses  and  fortified  by  the  entry 
of  the  credit  when  the  suit  was  ordered  to  be  brought  in  1847, 
for  no  evidence  indicates  that  Crow  then  had  the  least  idea  that 
there  would  be  any  litigation  over  this  note,  and  as  it  could  be 
of  no  importance  to  him  whether  he  collected  the  money  upon 
the  one  note  or  the  other  when  the  plea  of  non  est  factum  was 
put  in,  he  discontinued  the  action. 

And  the  proof  indicating  that  Connor  &  Bush  were  partners 
and  that  the  note  was  executed  by  Connor  in  the  name  of  the  firm, 
and  for  Bush's  benefit,  to  be  appropriated  to  a  debt  which  he  does 
not  controvert,  and  which  is  ample  to  overcome  the  plea  of  non 
est  factum.  The  law  would  presume,  in  the  absence  of  all 
evidence  that  the  note  was  duly  executed  by  the  partner  for  the 
partnership  business  and  within  his  presumed  legitimate  power 
as  partner  and  presumptively  with  the  other   partners  assent. 
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which  is  still  fortified  by. the  fact  that  it  was  executed  for  the 
other  partners  benefit,  as  Connor  was  in  no  manner  interested 
in  the  indebtedness  of  Nelson  &  Bush  to  Crow. 

As  the  evidence  certainly  indicates  that  Crow,  at  Bush's 
instance  and  solicitation,  was  attempting  to  collect  this  debt  from 
Nelson's  estate  before  coming  on  him;  inasmuch,  as  he  claimed 
that  Nelson's  estate  owed  it  in  adjusting  up  the  partnership 
indebtedness  of  Nelson  &  Bush,  and  their  indebtedness  to  Conner 
&  Bush,  the  intervening  time  in  which  Crow  was  pursuing 
Nelson's  estate  should  not  be  allowed  in  computing  the  time  of 
the  running  of  the  statute  of  limitations,  even  if  it  applied  to  this 
case,  which  it  does  not.  The  defendant,  over  the  objections  of 
the  plaintiff,  was  permitted  to  give  as  evidence  an  extract  from 
the  master  commissioner's  report  to  the  Madison  circuit  court  in 
the  suit  of  Nelson's  administrator  for  the  settlement  of  his  dece- 
dent's estate,  for  the  single  purpose,  as  the  bill  of  exceptions 
states,  of  showing  that  Crow  had  presented  the  eleven  hundred 
dollar  note  and  that  it  had  been  allowed  against  the  estate.  But 
no  instruction  was  given  to  the  jury  confining  its  use  to  that 
single  point,  and  this  may  have  been  regarded  by  the  jury  as 
evidence  that  the  entire  debt  had  been  paid,  and  thus  mislead 
them. 

When  a  partial  record  is  introduced  to  prove  a  particular  fact 
the  court  should  always  be  vigilant  to  confine  its  use  to  that  sole 
object  and  prevent  any  delusion  of  the  jury  thereby. 

This  partial  record  so  far  from  containing  all  the  record  of  the 
case  does  not  contain  all  the  commissioner's  report,  therefore, 
if  at  all  competent,  the  greater  diligence  is  necessary  on  the 
part  of  the  court  to  prevent  an  illegitimate  use  of  it. 

By  itself  it  is  no  evidence  whatever  that  Crow  received  a  single 
cent  on  this  debt.  Whatever  he  did  receive  will  doubtless  appear 
from  other  portions  of  the  record,  or  be  susceptible  of  demonstra- 
tion otherwise.  The  instructions  given  at  defendant's  instance 
were  too  general  in  not  directing  the  jury  as  to  what  issues  the 
different  class  of  facts  pertained,  but  in  saying  to  them  that  they 
had  the  "right  to  take  into  consideration  the  lapse  of  time  from 
said  payment  up  to  the  bringing  of  this  suit,  and  all  other  facts 
proved  before  them,  in  forming  their  conclusion"  the  law  as  well 
as  the  facts  were  virtually  submitted  to  them,  and  was  especially 
misleading  in  view  that  the  partial  record  from  the  Madison  cir- 


466  Kentucky  Opinions. 


Opinion  of  the  Court. 


cuit  court  had  been  permitted  to  go  to  them  as  evidence. 

Nor  do  the  plaintiffs  instructions  harmonize  with  these  views 
of  this  case,  wherefore,  the  judgment  is  reversed  with  directions 
for  a  new  trial  and  further  proceedings  in  conformity  herewith. 


Buckner,  Simpson,  for  appellant. 
Huston  &  M.J  for  appellee. 


Thomas  D.  Kennedy  v.  W.  E.  Abthub. 

Will»— Vested  Remaindei. 

"I  give  and  bequeath,  in  trust,  to  Thomas  D.  Kennedy  and  George  M. 
Southgate  one-sixth  part  of  said  real  estate  for  the  use  and  benefit  of 
the  children  of  William  W.  Southgate,  my  deceased  son,  to  be  equally 
divided  between  them,  subject  to  the  following  restriction: that  said  trus- 
tees will  hold  one-tenth  of  said  real  estate  for  Adeliza  Arthur  for  life, 
remainder  to  her  children.  Should  any  of  the  children  of  William  W. 
Southgate  die  without  issue  and  unmarried,  their  part  to  go  to  the 
remaining  brothers  and  sisters."  At  the  publication  of  this  wiU,  and  at 
the  testator's  death  W.  W.  Southgate's  daughter,  Mrs.  Arthur  had  mar- 
ried the  appellee  with  reasonable  prospect  of  issue,  and  not  long  after- 
ward gave  birth  to  a  son,  whom  she  survived.  After  her  own  death  her 
surviving  husband,  the  appellee,  as  heir  of  his  infant  son,  claiming  the 
tenth  part  of  the  testator's  estate,  proceeded  to  assert  his  right  by  this 
suit.  H^d:  That  the  remainder  was  vested  on  the  birth  of  the  son  free 
from  any  contingency  of  defeasance,  and  that,  therefore,  the  father,  as 
heir  to  that  son,  is  entitled  to  the  estate  as  claimed. 

Same— Words  and  Phrases. 

The  phrase  "unmarried  and  without  issue,"  used  in  a  devise  to  children, 
hdd  to  mean  "without  lawful  issue." 

Same— Descent  and  Distribution— Where  Wife  Woukl  Survive  Her  Issue. 

Where  under  the  provisions  of  a  wiU  aforesaid,  and  the  wife  should 
survive  her  issue,  and  the  husband  should  survive  her,  she  not  having 
died  unmarried,  the  devise  could  not  take  effect,  and  the  estate  would 
pass  by  the  law  of  descent  and  distribution. 

APPEAL   FBOM   KENTON    CIRCUIT    COUBT. 
March  25,  1865. 
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'  I      ■         ■ ■  '  .III. 

Opinion  of  the  Coubt  by  Judge  Robebtson:  ^ 

The  court  being  sufficiently  advised  delivered  the  following 
opinion;  to-wit: 

The  will  of  Richard  Southgate  Sr.  late  of  Covington,  Kentucky, 
unusually  elaborate  and  multifarious  disposes  of  a  vast  estate, 
real  and  personal  in  Kentucky  and  Ohio  in  terms,  in  many 
respects,  so  incongruous  and  ambiguous  as  necessarily  to  create 
much  doubt  as  to  his  whole  intent,  and  to  breed  a  spirit  of  vex- 
atious litigation.  And  this  suit  is  one  of  the  offsprings  of  that 
ambiguity. 

The  testator  left  four  surviving  children,  and  also  two  grand 
children  by  his  deceased  son  Eichard,  and  ten  by  his  deceased 
son  William  W.  Southgate.  Mrs.  Grant  and  Mrs.  Arthur  are  two 
of  W.  W.  Southgate's  ten  children.  The  testator's  purpose,  as 
announced  in  his  will,  was  to  divide  his  whole  estate  equally  among 
these  six  stocks  of  descendants.  And  for  that  purpose  he  directed 
a  interallottment  among  them  of  one-sixth  to  each  stock.  And 
the  partition  was  so  accordingly  made. 

That  portion  of  the  will  which  bears  directly  on  the  rights  of 
the  parties  in  this  case  is  as  follows: 

"I  give  and  bequeath  in  trust  to  Thomas  D.  Kennedy  and  George 
"M.  Southgate  one-sixth  part  of  said  real  estate  for  the  use  and 
"benefit  of  the  children  of  William  W.  Southgate,  my  deceased  son, 
"to  be  equally  divided  between  them  but  subject  to  the  following 
"restrictions:  That  said  trustees  will  hold  one-tenth  of  said  real 
"estate  for  the  use  and  benefit  of  Laura  Grant  during  her  life,  and 
"at  her  death,  remainder  to  her  children — that  said  trustees  will 
"hold  one-tenth  of  said  real  estate  in  trust  for  the  children  of 
"Samuel  Walker  by  his  wife  Martha — that  said  trustees  shall 
"hold  one-tenth  of  said  real  estate  for  Adeliza  Arthur  for  life, 
"remainder  to  her  children — the  real  estate  herein  conveyed  to 
"said  Laura  and  Adeliza  to  be  free  from  all  courtesy  or  the  con- 
"trol  of  their  husbands;  one-tenth  in  trust  for  Richard  Southgate; 
"one-tenth  in  trust  for  each  of  the  other  children  to  be  conveyed 
"to  them  on  their  arrival  at  age,  the  conveyance  to  the  daughters 
"for  life,  remainder  to  their  children,  and  to  their  sole  and  sepa- 
"rate  use — " 

"I  give  and  bequeath  in  trust  to  James  M.  Smiley  and  Thomas 
"D.  Kennedy  one-sixth  of  my  real  and  personal  estate  for  the  use 
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"and  benefit  of  the  children  of  my  son  Edward  to  be  equally 
"divided  between  them." 

"Should  any  of  the  children  of  William  Southgate  die  without 
"issue  and  unmarried,  their  part  to  go  to  the  remaining  brothers 
"and  sisters  and  their  descendants,  and  the  children  of  Samuel 
"Walker  who  will  take  their  mother's  share.  Should  any  of  the 
"children  of  Edward  Sovihgate  die  unmarried  and  without  issue, 
"their  to  go  to  the  remaining  brothers  and  sisters  and  their 
"descendants." 

At  the  publication  of  the  will,  and  at  the  testator's  death  W.  W. 
Southgate's  daughter,  Mrs.  Walker,  was  dead  leaving  two  infant 
children.  Mrs.  Grant  whose  husband  still  lives,  was  married,  and 
had  four  children,  and  Mrs.  Arthur  had  married  the  appellee 
with  reasonable  prospects  of  issue,  and  not  long  afterward  gave 
birth  of  a  son  whom  she  survived,  after  her  own  death  her  sur- 
viving husband,  the  appellee,  as  heir  of  his  said  infant  son,  claim- 
ing the  tenth  part  of  the  tetsator's  estate,  proceeded  to  assert  his 
right  by  this  suit.  The  appellant  as  the  only  acting  trustee, 
resisted  the  claim  insisted  and  still  insists  that  the  remainder 
devised  to  Mrs.  Arthur's  children  was  contingent  and  defeasable 
on  the  condition  of  her  dying,  as  she  did,  without  lawful  issue 
living  at  her  death.  On  this  issue  the  circuit  court  adjudged  that 
the  remainder  was  vested  on  the  birth  of  the  son  free  from  any 
contingency  of  defeasance,  and  that  therefore  the  appellee  as  heir 
to  that  son,  is  entitled  to  the  estate  as  claimed.  And,  after  long 
consideration,  and  much  occasioned  perplexity  and  doubt  this  court 
concurs  in  that  judgment. 

We  are  well  satisfied  that  the  isolated  devise  to  Mrs.  Arthur 
for  life,  remainder  to  her  children  should  on  conclusive  authority, 
be  construed  as  vesting  a  remainder  in  her  son  as  soon  as  bom 
indefeasible  by  his  death. 

Was  that  remainder  qualified  or  limited  by  the  devise  over 
in  the  event  of  the  mother's  death  without  issue  "living  at  her 
death  f  The  literal  import  of  the  contingent  devise  over,  if  it 
apply  at  all  to  Mrs.  Arthur  requires  that  she  should  die  without 
issue  and  unmarried.  Dying  either  without  issue  or  unmarried 
would  not  divest  the  remainder. 

The  concurrence  of  both  contingencies  would  be  indispensable 
to  such  an  effect.  And  if  this  be  the  true  construction  the  judg- 
ment of  the  circuit  court  it  sustained  in  defiance  of  all  opposing 
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arguments.  But  in  our  opinion  the  context  and  prevading  pur- 
pose and  spirit  of  the  entire  will  as  to  limitations  on  the  estate 
as  devised,  strongly  preponderate  against  that  interpretation  of 
the  words  ^'unmarried  and  without  issue/'  In  each  of  the  six 
devises  of  particular  estates  the  same  words  are  used  as  terms 
of  limitation,  except  in  one  instance,  in  which  the  limitation  is 
made  to  depend  solely  on  dying  "without  issue/'  And  in  that 
instance  there  is  no  apparent  reason,  not  equally  applicable  to 
all  the  others,  for  employing  that  technical  term  alone.  Then 
why  did  the  testator  in  other  instances  prescribe  the  condition 
in  the  form  of  dying  "unmarried  and  without  issue  ?"  It  would 
not  have  been  because  he  contemplated  a  right  in  a  sursdving 
husband  to  take  as  husband  his  wife's  expired  life  estate,  which 
the  law  would  not  permit,  and  which  the  will  carefully  forbids. 
We  can  see  only  one  clue  to  the  solution  of  this  problem.  The 
testator  intending  lawful  issue,  which  presupposes  marriage,  para- 
phrased the  idea  by  using  the  word  "unmarried"  as  the  test  of 
such  issue,  just  as  if  he  had  by  a  more  explicit  pleonasm,  "unmar- 
ried and  (consequently)  without  (lawful)  issue"  or  "without 
(lawful)  issue"  and  (consequently)  unmarried" — ^la^vful  issue 
being  the  fruit  only  of  marriage. 

The  counsel  for  the  appellant  argued  ably  to  prove  that  "unmar- 
ried and  without  issue,"  were  designed  to  mean  simply  "without 
(lawful)  issue;"  and,  that,  we  too  think  for  the  technical  dis- 
play or  mistaken  explicitness  the  testator  intended  to  convey  that 
idea  by  a  superfluous  and  rather  circiunlocution.  For  the  reasons 
just  suggested  and  others,  we  need  not  add  we  concur  with  that 
counsel  in  the  conclusion  that  "unmarried  and  without  issue," 
as  used  in  this  will  should  be  construed  as  synonimous  with — 
''without  lawful  issue." 

But  the  same  counsel  argued  also  that  dying  "without  issue" 
means  without  surviving  issue. 

He  must  maintain  this,  or  loose  this  case. 

And  here  he  and  this  court  must  part  As  an  indispensable 
prerequisite  to  the  contingent  devise  over  the  testator  expressly 
requires  that  the  devisee  of  the  life  estate  shall  die  "unmarried"  as 
well  as  with  issue.  A  woman  once  married,  and  having  issue  by 
the  marriage  might  survive  both  issue  and  husband ;  and  then,  in 
one  literal  sense  she  might  be  considered,  when  she  herself  should 
die,  as  dying  "unmarried  and  without  issue."  That  women,  even 
31 
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in  that  case,  could  not  be  what  the  testator  intended,  for,  as 
already  su^ested  there  could  have  been  no  rational  motive  or  prac- 
tical purpose  for  requiring  the  wife  to  survive  the  husband,  who, 
if  he  survived  her,  could  have  no  martial  interest  in  the  remainder, 
nor  any  interest  under  the  will.  But  if,  in  the  case  supposed, 
the  wife  should  survive  her  issue,  and  the  husband  should  sur- 
vive her,  then  as  she  did  not  die  unmarried,  the  devise  over 
could  not  take  affect,  and  contrary  to  the  anxious  purpose  of  the  tes- 
tator, the  property  would  pass  by  the  law  of  descent,  instead  of 
passing,  as  he  intended,  by  his  will :  And  then,  too,  the  appellant, 
as  trustee,  Would  have  no  pretense  of  claim  to  the  remainder. 
Whatever  may  have  been  the  testator's  purpose,  it  must  be  pre- 
sumed to  have  been  practical,  and  not  fruitless  and  therefore  the 
conclusion  is  inevitable  that  by  dying  "unmarried"  he  did  not 
intend  dying  a  widow — but  in  the  more  popular  and  consistent 
import  of  "unmarried"  meant  never  married. 

The  conclusion  is  fortified  by  the  significant  fact  that  no  pro- 
vision in  the  will  contemplates  a  divestiture  of  a  remainder 
once  vested  in  a  great  grand  child  dying  before  the  mother — 
and  is  still  more  strengthened  by  the  fact  that  as  before  suggested, 
in  one  of  the  six  devises  over,  the  expressed  contingency  is  only 
dying  "without  issue;"  whereby  lawful  issue,  which  necessarily 
presupposes  a  legitimate  father,  and,  of  course,  the  marriage  of 
the  mother,  was  evidently  intended  as  the  only  condition  and 
implies  that  the  testator  did  not  intend  as  a  commutative  condition, 
that  the  wife  should  survive  the  husband,  and,  in  that  sense,  die 
unmarried.  And,  as  there  is  neither  any  apparent,  nor  could 
be  any  consistent  motive  for  prescribing  the  sole  conditions  of 
dying  "without  issue"  in  one  devise  over  and  of  dying  "unmarried 
and  without  issue"  in  all  the  other  like  devises,  we  should  for 
harmony  and  consistency  interpret  each  of  them  as  designated  to 
convey  the  same  idea  and  the  same  testamentary  purpose  of 
dying  without  issue  or  marriage  in  whom  the  remainder  could  once 
vest  and  as  dying  "unmarried"  does  not  mean,  that  the  husband 
shall  survive  the  wife,  or  the  copulated  terms  "without  issue"  can- 
not mean  surviving  issue,  for  each  literal  branch  of  the  entire 
condition  must  refer  to  the  same  time  and  equally  impart  the 
same  statue  of  celibacy,  and  consequently  never  bearing  a  child 
that  could  inherit  any  of  the  testator's  estate.  The  inevitable  con- 
sequence of  this  interpretation  is  that  marriage  and  the  birth  of 
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a  legitimate  child  vest  the  remainder  indefeasibly  regardless  of 
the  time  when  the  father  or  the  child,  or  both  may  happen  to  die. 
And  we  will  only  here  add,  that,  in  none  of  the  five  devises  pro- 
ceeding those  to  Mrs.  Grant  and  to  Mrs.  Arthur  is  the  condition 
of  dying  "without  issue"  or  of  dying  "unmarried  and  without 
issue"  applied  to  a  married  woman,  but  only  to  unmarried  infants 
— And  therefore,  as  there  is  no  apparent  reason  for  an  exception 
of  their  cases  we  do  not  feel  rquired  or  even  authorized  to  accept 
them  by  any  necessary  or  consistent  interpretation  of  the  pro- 
vision "if  any  of  the  children  of  W.  W.  Southgate  shall  die  unmar- 
ried and  without  issue" — This,  for  various  reasons  does  not  apply 
to  W.  W.  Southgate's  grandchildren  and  consequently  does  not 
include  Mrs.  Arthur's  son  by  her  marriage  with  the  appellee.  Nor, 
according  to  our  interpretation  already  suggested  can  it  apply 
to  Mrs.  Grant,  who  could  not  die  without  ever  being  married  or 
ever  having  lawful  issue;  nor  as  it  seems  to  us,  did  the  testator, 
in  prescribing  it,  contemplate  Mrs.  Arthur  who  could  not  die  with- 
out ever  being  married  nor  without  almost  certainly  having  issue 
by  her  marriage  then  subsisting.  As  seven  of  W.  W.  Southgate's 
children  had  then  never  been  married,  and  six  of  these  were 
infants,  the  testator  contemplating  the  possible  and  not  improbable 
contingency  of  some  of  them  never  marrying  may  be  consistently 
presumed  to  have  prescribed  the  condition  to  provide  for  that  con- 
tingency in  which  case  it  would  fully  apply  to  "any  of  the  children 
of  W.  IF.  Southgate  who  should  "die  unmarried  and  without 
issue."  And  why  therefore  should  we,  unnecessarily  and  incon- 
sistently, apply  the  condition  to  any  other  than  the  children  who 
had  never  been  married? 

A  more  extensive  application  is  neither  required  by  a  proper 
construction  of  the  provision  itself  nor  is  consistent  with  the  con- 
text, spirit  and  purpose  of  the  entire  will,  and  moreover  would  be 
of  no  avail  in  this  case  unless  our  decision  that  Mrs.  Authur's 
survivorship  of  her  infant  son  did  not  affect  the  remainder  vested 
in  him  at  his  birth  be  wrong,  and  there  is  nothing  peculiar  in  the 
words  or  presumed  object  of  that  provision  which  in  any  way 
can  tend  to  prove  that  our  construction  of  dying  "unmarried  and 
without  issue"  is  not  right. 

But  the  appellant's  counsel  has  argued  that  the  tenor  of  the  will 
indicates  that  the  testator's  purpose  was  by  studious  and  pro- 
longed limitations,  to  exclude  his  sons-inAaw  from  any  possible 
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interest  in  the  estate  devised  to  their  wives — and  that  such  a  con- 
struction of  the  limitation  in  this  case  as  established  a  vested 
remainder  in  the  appellee's  infant  son  indefeasible  by  his  death 
before  the  termination  of  his  fother's  life  estate  will  frustrate 
that  restrictive  and  provident  purpose. 

To  that-  argument,  there  is  a  two-fold  and  decisive  answer — 
First,  in  no  instance  do  any  of  those  limitations  extend  beyond 
grandchildren — Second,  the  appellant  claims  under  the  law,  not 
under  the  will — as  heir,  and  not  as  husband — ^from  his  own  son, 
as  a  devisee,  and  not  through  his  wife,  nor  from  the  testator's 
bounty.  And  this  answer  is  made  still  more  satisfactory  from  the 
fact  that  Samuel  Walker,  as  father  of  two  of  the  testator's  great 
grandchildren,  in  the  event  of  their  death  in  infancy  like  that  of 
his  great  grand  child,  Arthur  would  inherit  absolutely  and  indis- 
putably their  interest  under  the  will.  And  this  he  would  do  in 
perfect  consistency  with  the  admitted  construction  of  all.  the 
limitations  and  there  is  no  apparent  or  imaginable  motive  for  dis- 
criminating, in  this  respect,  between  the  son-in-law  Walker — and 
the  son-in-law  Arthur — nor  does  the  testator  appear  to  have  con- 
templated any  distinction  in  their  ultimate  rights  as  contingent 
heirs  of  their  respective  children  to  whim  he  had  devised  vested 
remainders  not  determinable  by  the  death  of  any  of  them. 

It  is  neither  necessary  or  proper  in  this  judicial  opinion  to  pre- 
sent the  case  in  every  alternate  and  minute  phase  in  which  our 
careful  investigations  have  led  us  to  consider  it  Having  consider- 
ably threaded  the  various  ramifications  which  a  thorough  analy- 
sis required,  we  have  been  unable  to  come  to  any  conclusion  so 
consistent  with  the  whole  will  or  as  little  liable  to  perplexing 
difficulty  or  doubht  as  that  defined  in  the  foregoing  synopsis.  And, 
while  we  admit  that  we  feel  with  neither  mathematical  certainty  nor 
full  assurance  that  we  have  followed  the  true  clue  to  this  testa- 
mentary labyrinth,  we  are  satisfied  that  it  is  the  best  which  we 
could  adopt  with  any  assurance  approaching  judicial  confidence. 
The  construction  we  have  adopted  harmonizes  the  whole  will — Any 
other  would  make  some  of  its  provisions  motiveless,  inconsistent 
and  absurd. 

Wherefore  the  judgment  of  the  circuit  court  is  affirmed. 

A  copy  AtL  Leslie  Comhs,  C.  C.  A,  by  R.  R,  Boiling,  D.  C. 
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John  J.  Hayden  et  al  v.  Joseph  E.  Temple  and  Barker. 

Partnenldp— Partnership  and  Individual  Debts— Application  of  Payment. 

A  creditor  who  holds  notes  against  a  party  indiyidually,  and  against 
a  firm  of  which  he  is  a  member,  may  appropriate  a  remitanoe,  in  the 
absence  of  directions,  to  apply  to  the  firm  account,  to  the  payment  of 
the  individual  indebtedness. 


appeal   from    MONTGOMERY   CIRCUIT   COURT. 
June  25,  1860. 

Opinion  of  the  Court  by  Judge  Eobertson: 

As  a  party  to  the  issue  and  liable  for  costs  Hayden  was  an 
incompetent  witness,  and  the  circuit  court  did  not  err  in  so 
deciding. 

Without  his  testimony  there  is  no  difficulty  in  the  case,  as  he 
owed  on  his  individual  acount  more  than  the  amount  of  the  check 
transmitted  to  the  appellees  without  direction  to  appropriate  it  to 
the  partnership  note,  they  had  a  legal  right  to  apply  the  amount 
to  his  individual  notes,  as  they  did.  And  that  right  was  fortified 
by  the  note  enclosing  the  check.  The  check  purported  to  be  his 
individually,  and  the  note  was  also  in  his  indi\ridual  name  without 
any  illusion  to  the  partnership,  or  its  money  or  debt. 

The  judgment  is  apparently  right  and  is  therefore  affirmed, 

Haz.  &  Vfinn,  for  appellants, 
Hazlerigg  &  ^Yinn,  for  appellants. 
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Hiram  McEleoy  et  al  v.  Eistheb  Phillips  et  al. 

Executors  and  Administraton—Inyentory— Laches. 

An  executor  will  not  be  heard  to  complain  because  he  is  charged 
with  the  amount  of  notes  on  hand  belonging  to  the  testator  at  the  time 
of  his  death.  It  was  his  duty,  as  executor,  to  have  made  and  returned 
and  inventory  of  these  notes. 

APPEAL    FEOM    UNION    CIRCUIT    COURT. 
February  13,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

The  first  objection  urged  against  the  judgment  is,  that  no 
refunding  bonds  were  tendered  to  appellant  by  the  legatees. 

The  will  was  probated  and  the  executor  qualified  in  1844,  and 
the  judgment  complained  of  not  rendered  until  [JsTovember  1867, 
more  than  23  years  thereafter;  the  testator  appears  to  have  been 
indebted  to  a  very  limited  extent,  if  at  all,  when  he  died,  and  if 
appellant  had  not  paid  all  of  his  debts  before  the  judgment,  the 
lapse  of  time  will  shield  him  from  all  danger;  refunding  bonds 
were  not  therefore  necessary  for  his  protection. 

2.  He  complains  because  he  was  charged  with  $^100  as  the 
amount  of  notes  on  hand  belonging  to  the  testatoi^^^the  time  of 
his  death.  It  was  his  duty  as  executor  to  have  retraped  an  inven- 
tory of  all  the  notes  on  hand;  this  he  failed  to  do.  And  failed 
at  any  time  to  furnish  to  the  court  a  list  of  the  notes  owned  by 
testator  at  any  time,  although  he  stated  in  his  answer  he  would  do 
80.  Elder  proves  that  he  saw  the  notes  in  the  possession  of  Ben 
Parker  with  whom  they  were  placed  for  safe  keeping,  and  while 
there  he  made  a  calculation  of  the  amount  with  the  interest,  and 
it  was  at  least  $2100;  to  this  appellant  offered  no  opposing  evi- 
dence; and  although  in  his  answer  he  denies  the  amoimt  was  so 
great,  he  fails  to  state  what  the  true  amount  was,  and  furnished 
no  data  by  which  it  could  be  ascertained;  besides,  the  commis- 
sioner reports  the  amount  to  be  over  $2000  from  other  evidence 
than  that  of  Elder.  There  was  therefore  no  error  in  charging 
appellant  with  $2100  as  the  amount  of  notes  on  hand. 
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The  third  objection  is  without  any  foundation ;  simply  because 
he  is  credited  by  the  $75  and  also  the  $22  making  the  full  amount 
of  cash  on  hand  at  death  of  testator,  used  by  the  family  and  in 
making  up  the  widoVs  dower  in  the  slaves. 

!N'o  judgment  was  rendered  against  appellant  in  favor  of 
Leander  Phillips,  nor  his  personal  representative;  the  judgments 
were  in  favor  of  Mc Water  and  wife  and  the  widow  of  testator, 
consequently  any  payments  made  to  L.  Phillips  or  for  him,  were 
not  material  to  this  controversy,  and  credits  for  payments  to  him 
would  be  appropriately  adjusted  in  a  settlement  of  his  legacy. 
Ifor  have  payments  made  for  and  to  Mrs.  Margaret  Mattingly 
any  connection  with  the  claim  of  appellees ;  they  can  be  allowed 
in  a  settlement  of  her  accounts ;  no  judgment  having  been  rendered 
in  her  favor. 

Some  vouchers  of  payments  of  small  amounts  by  the  executor 
seem  to  have  been  found  in  the  papers,  but  do  not  appear  to  have 
been  presented  to  the  master  to  whom  the  case  was  referred, 
nor  to  the  court  when  or  before  the  judgment  was  renderd,  and 
If  they  were  not  credited  it  was  the  fault  of  appellant;  the  suit 
had  been  pending  over  21  years,  and  ample  time  and  opportunity 
was  allowed  him  for  presenting  and  proving  every  claim  for 
credits  he  had,  and  if  it  was  not  done  after  such  necessary  and 
unprecedented  delay  in  the  settlement  of  so  small  an  estate,  further 
delay  should  not  be  allowed,  where  the  laches  are  all  on  the  side 
of  the  executor. 

Wherefore,  the  judgment  is  affirmed, 

Rodman,  for  appellants. 
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Obed  Howabd  V,   Willis  Hisle. 

Appeal  and  Error— -Continuance— Diligence. 

A  party  ie  not  entitled  to  a  continuance,  on  account  of  the  absence 
of  his  witnesses,  unless  he  has  used  such  diligence  as  to  place  himself 
in  a  position  to  compel  their  attendance  by  attachment. 

APPEAL   FROM   ESTILL   CIRCUIT   COURT. 
June  0,  1868. 

Opinion  of  the  Court  by  Judge  H-.vrdin: 

We  do  not  think,  under  all  the  circumstances,  the  court  abused 
it's  discretion  in  overruling  the  motion  for  a  continuance,  and 
ruling  the  defendant  to  go  to  trial.  If  the  facts  disclosed  in  his 
affidavit,  to  have  authorized  a  continuance  in  an  ordinary  case, 
where  the  party  asking,  it  had  been  giiilty  of  no  previous  laches, 
as  it  does  not  appear  that  the  defendant,  although  ruled  to  prepare 
for  trial  in  June,  1866,  and  again  in  June,  1867,  had  used  such 
diligence  as  to  place  himself  in  a  position  to  compel  the  attendance 
of  his  absent  witnesses  by  attachment,  the  court  properly  refused 
to  grant  him  further  indulgence  on  the  grounds  disclosed  by  his 
affidavit. 

Ifor  does  it  appear  to  us,  that  the  judgment  is  erroneous,  for 
the  reason  assigned  that  the  verdict  is  not  responsive  to  the  issue. 
It  is  reasonably  certain  from  the  verdict  that  the  jury  meant  to 
find  for  the  plantiff  the  debt  in  the  petition  mentioned,  subjected 
to  the  credits  stated,  and  we  think  the  court  rightly  so  regarded  the 
verdict  It  does  not  appear  that  the  court  erred  in  instructing  the 
jury,  but  if  it  did,  the  error  is  not  available  in  this  court,  as  it  is 
not  shown  in  the  record  that  when  the  instructions  were  given, 
they  were  objected  to,  or  any  exception  was  then  taken  to  the  action 
of  the  court  in  giving  them. 

We  do  not  feel  authorized  to  disturb  the  judgment  on  the  ground 
that  the  verdict  is  not  sustained  by  the  evidence.  If,  as  suggested, 
the  pleadings  in  the  proceedings  for  a  new  trial  disclosed  a  pay- 
ment not  appearing  to  have  been  allowed,  it  does  not  appear  that 
the  fact  thus  disclosed  was  placed  before  the  jury,  or  that  the 
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court  was  asked  to  direct  the  credit  to  be  allowed  by  any  instruction 
based  on  the  pleadings  referred  to. 
Wherefore,  the  judgment  is  affirmed. 


Turner,  for  appellant 
Bumam,  for  appellee. 


Hewey  Feans  et  al  v.  W.  A.  Jenkins,  Admr.,  et  al. 

Pleading— Procees— Agreed  Interpleading  of  a  Defendant 

An  agreement  by  plaintiff  in  an  action,  that  a  wife  be  permitted  to 
interplead,  on  the  ground  of  abandonment,  and  she  was  made  a  defendant, 
that  her  interest  may  be  adjudged.  Held  not  to  be  such  service  on  the 
original  defendant  as  to  sustain  a  judgment  in  favor  of  the  wife. 

APPEAL   FROM   MEADE   CIRCUIT   COURT. 
November  17,  1869. 

Opinion  of  the  Court  by  Judge  Hardin: 

Lemands  and  Barrett,  and  Jenkins,  administrator,  brought  sep- 
arate suits  in  equity  against  Xathaniel  Collins,  and  Henry  Frans, 
seeking  to  subject  to  their  claims  against  Collins,  a  debt  which 
they  allege  Frans  owed  Collins  of  $900  secured  by  a  mortgage  on 
a  tract  of  land  in  Meade  county. 

These  suits  were  consolidated,  and  Sarah  Collins,  the  wife  of 
said  X.  Collins,  complaining  of  abandonment,  and  asserting  a 
claim  for  maintenance  against  her  husband,  was  permitted  to  file 
in  the  cases,  a  petition,  and  by  consent  of  the  plaintiffs  she  was 
thereupon  made  a  defendant,  her  petition  being  taken  as  an  an- 
swer, etc. 

The  claim  of  Lemands  and  Barrett  was  founded  on  their  alleged 
liability  for  X.  Collins  as  his  sureties  in  a  judgment  in  favor  of 
Andrew  Bars,  which  they  had  replevied,  in  the  court  of  common 
pleas  for  Crawford  county,  Indiana,  and  the  claim  of  Jenkins, 
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administrator,  was  for  money  alleged  to  be  due  from  Collins,  on 
an  account. 

There  was  no  proof  of  the  suretyship  of  Lemands  and  Barrett, 
nor  of  the  account  sued  on  by  the  other  plaintiff,  nor  of  the  state- 
ments of  the  petition  of  Mrs.  Collins,  and  although  an  attorney 
was  appointed  to  defend  for  Collins,  no  bonds  for  restitution  were 
given.  These  were  all  required  by  the  Civil  Code  (sections  439- 
440).  Moreover,  the  consent  order,  as  to  the  petition  of  Mrs.  Col- 
lins, did  not  in  our  opinion  have  the  effect  to  bring  either  N.  Col- 
lins or  Frans  before  the  court  as  antagonistic  parties  to  her. 

Therefore,  the  judgment  which  was  rendered  on  this  defective 
preparation  in  favor  of  all  of  the  original  plaintiffs  and  Mrs.  Col- 
lins, is  deemed  erroneous,  in  each  branch  of  the  case. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Coale  &  Johnson,  for  appellants. 


G.  C.  Wake's  Adme.  v.  Matilda  Wilson. 

Appeal— Final  Orders— Jurisdiction. 

An  order  of  court,  reviving  an  action  for  breach  of  promise,  upon  sug- 
gestion of  the  death  of  the  defendsmt,  is  not  such  a  final  order  as,  by 
consent  of  the  parties,  wiU  give  the  Appellate  Court  jurisdiction. 

Same. 

Orders  dissolving  injunctions  are  not  such  final  orders,  as  can  confer 
jurisdiction  on  the  Appellate  Court. 

APPEAL  FROM  FAYETTE  CIRCITIT  COURT. 
February  11,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

This  was  an  action  for  breach  of  promise  of  marriage  and 
seduction  by  appellee  against  decedent,  (Jeorge  Clifton  Ware,  and 
issues  were  made  in  his  life-time,  but  before  trial  he  died. 
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Within  proper  time  appellee  moved  for  a  revivor  against  the 
executor,  which  he  opposed  and  the  court  took  time  to  consider  for 
one  or  more  terms,  and  before  determination  the  executor  died  and 
this  appellant  was  appointed  administrator  de  bonis  non  with  the 
will  annexed,  after  which  the  plaintiff,  upon  notice  and  service, 
moved  the  court  for  a  revivor,  which  was  granted  over  appellant's 
objections,  after  which  on  affidavit  filed  he  moved  to  set  aside 
the  revivor,  because  no  demand  accompanied  by  affidavits,  as 
required  by  the  statutes,  had  been  made  of  him,  wherefore  the 
court  set  aside  the  revivor,  when  the  demand  with  proper  affidavits 
was  made,  and  then  the  court  made  another  order  of  revivor,  all 
this  being  at  the  same  term  of  the  court. 

The    administrator  appealed  and  presented  for  consideration, 

1.  That  said  action  does  not  survive  the  death  of  either  party, 
even  by  the  provision  of  chapter  10,  Bevised  Statutes,  223. 

2.  That  the  order  of  revivor  was  not  made  within  the  time  pre- 
scribed by  law,  therefore,  the  suit  should  have  ibeen  abated  even 
if  it  could  otherwise  have  been  revived. 

And  there  is  a  third  question  as  to  our  jurisdiction. 

As  said  by  this  court  in  Owsley  vs.  Gay,  17  B.  Mon.,  IJtS,  when 
the  rights  of  the  parties  are  settled,  but  the  decree  is  interlocutory 
to  ascertain  the  extent  of  such  rights  by  consent  that  it  be  final  for 
the  purpose  of  appeal,  this  court  has  jurisdiction,  but  that  there 
are  exceptional  cases. 

An  order  of  court,  however,  overruling  a  motion  to  discharge 
an  attachment  is  not  such  final  order  as  will  give  jurisdiction,  even 
by  consent,  notes  to  section  15,  Civil  Code. 

Orders  dissolving  injunctions  are  not  such  final  orders  as  that 
consent  can  confer  jurisdiction,  Radman  vs.  Fortune,  2  Met,,  325. 

This  order  settles  no  rights  in  litigation  in  the  original  suit,  nor 
nor  is  it  conclusive,  for  it  may  be  considered  and  revived  on  final 
heamg  if  found  to  be  erroneous. 

This  court  having  no  jurisdiction,  the  consent  of  parties  can 
give  none,  and  whatever  we  might  determine  the  one  way  or  the 
other  would  be  extra  judicial  and  not  binding  on  this  or  other 
court  on  the  final  determination  of  the  litigation,  nor  on  the 
parties. 

Wherefore,  the  appeal  is  dismissed  for  want  of  jurisdiction. 

Johnson  Ooodloe,  Carr  &  Huston,  for  appellant. 

BurcJcner,  for  appellee. 
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William  Wood,  Jb.,  v.  W.  6.  Evebett  et  ai.. 

Lien  for  Parduue  Mone^— Enforcement— Ability  to  Conyey. 

When  called  upon  in  a  petition  to  show  title  to  land,  a  vendor,  seeking 
to  exert  a  purchase  money  lien,  must  not  only  show  paper  title,  but  must 
prore  any  discrepancy  therein,  before  his  relief  can  be  granted. 

APPEAL  FKOM  BARSEN   CIBCUIT   COUBT. 
February  4,  1870. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

On  the  14th  of  April,  1854,  W.  G.  Everett  sold  by  executory 
contract  a  small  parcel  of  land  to  Samuel  \V.  Brents,  at  $15  per 
acre,  one  himdred  dollars  of  the  purchase  money  he  acknowledged 
to  have  received  and  the  residue  was  by  the  terms  of  the  contract 
to  have  been  paid  in  thirty  or  sixty  days.  Xeither  the  boundary, 
nor  quantity  of  the  land  is  set  forth  in  the  title  bond,  and  the 
only  description  of  it  given  is  that  it  is  the  tract  purchased  by 
Everett  of  J.  Bard,  known  as  the  Beard  tract,  adjoining  the  lands 
devised  by  B.  L.  Graves  to  his  daughter,  Mary  Jane,  and  William 
Wood,  Jr. 

Brents  assigned  said  Bond  to  appUant,  Wood,  on  the  13th  of 
March,  1857. 

From  the  date  which  the  summons  bears  it  appears  that  on  the 
16th  of  March,  1865,  a  suit  in  equity  was  brought  by  Wood 
against  Everett,  the  obligor  in  said  bond,  and  Brents,  his  assignor, 
alleging  in  his  original  petition  that  Brents  at  the  time  he  sold  the 
land  to  him  stated  the  tract  contained  16%  acres,  for  which  he 
paid  $20  per  acre  in  bond  at  the  date  of  the  assignment,  and  that 
his  assignor  had  long  sinc«  paid  Everett  for  said  land,  but  that 
he  had  neglected  and  refused  to  have  the  land  surveyed,  and  to 
convey  the  same  as  he  had  covenanted  in  his  title  bond  to  do ;  and 
prayed  that  Everett  should  exhibit  his  title,  and  if  able  be  com- 
pelled to  convey  the  land  to  him. 

Everett  in  his  answer  admits  the  execution  of  the  bond  to 
Brents,  and  the  assignment,  but  denies  that  he  has  been  fully  paid 
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for  the  land,  and  alleges  that  it  had  been  surveyed  since  he  exe- 
cuted said  bond  and  that  there  were  over  20  acres  in  the  tract, 
and  that  he  had  only  been  paid  for  16%  acres,  the  quantity  that 
the  tract  was  estimated  to  contain  when  he  sold  it,  avers  there  are 
in  the  tract  20  acres  2  rods  and  29  poles,  and  he  is  entitled  to  the 
price  for  the  difference  between  the  quantity  thus  ascertained  to 
be  in  the  tract  and  the  16%  acres  for  which  he  had  been  paid, 
and  for  the  purpose  of  adjusting  his  rights,  and  to  recover  the 
amount  claimed,  he  made  has  answer  a  cross-j^etition  against  Wood 
and  Brents,  alleging  therein  that  he  had  a  lien  on  the  land  for 
the  amount  claimed  and  prayed  for  an  enforcement  of  it,  but 
makes  no  exhibition  of  his  title,  and  neither  alleges  that  he  has 
title  by  documentary  evidence,  nor  possession. 

Brents  in  his  answer  admits  he  sold  the  land  to  Wood  for  $20 
per  acre  and  assigned  to  Wood  Everett's  title  bond,  but  says  that 
Wood  only  paid  him  for  16%  acres,  the  quantity  that  Everett  rep- 
resented to  him  the  tract  contained,  and  if  it  does  in  fact  contain 
the  quantity  that  Everett  avers  it  contains  Wood  owes  him  for  the 
surplus,  prays  in  his  cross  action  for  the  price  and  for  general 
relief. 

Wood  subsequently  amended  his  petition,  and  charged  that  he 
was  not  present  when  his  original  petition  was  drawn  and  filed, 
that  it  was  written  by  his  lawyer  and  by  mistake  he  stated  therein 
that  he  bought  of  Brents  16  acres  of  land  at  $20  per  acre,  when 
Brents,  in  fact,  represented  the  tract  to  contain  20  acres,  which 
he  purchased  at  $15  per  acre  and  paid  him  for  20  acres  at  that 
price,  and  asked  that  his  original  petition  be  corrected  as  to  the 
quantity  of  land  and  price  paid  for  it.  He  directly  charges  that 
Everett  had  title  to  only  16  acres  of  the  land  as  his  deed  from 
Beard  and  wife  therefor  will  show,  which  he  refers  to  as  having 
been  filed,  and  again  prays  that  Everett  be  compelled  to  exhibit 
his  title,  etc.  And  in  still  another  amendment,  Wood  charges  that 
the  deed  from  Beard  and  wife  to  Everett  neither  contained  course, 
distance  nor  boundary,  but  that  he  had  procured  and  then  filed  a 
copy  of  the  deed  from  Burk  to  Beard  for  the  same  land  which  did 
contain  the  courses  and  distances,  and  stated  the  quantity  to  be 
only  15  acres  conveyed,  that  he  had  called  on  Everett  for  an 
exhibition  of  title,  and  he  had  failed  to  exhibit  any  except  the 
deeds  from  Burk  to  Beard  and  from  the  latter  to  himself,  and  then 
alleged  that  Everett  had  a  title  to  only  15  acres. 
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Brents  does  not  in  positive  and  direct  terms  deny  the  allegation 
of  the  first  amended  petition  that  he  represented  the  tract  to  con- 
tain 20  acres,  that  he  sold  it  at  $15  per  acre  to  Wood  and  had 
received  the  full  amount  of  purchase  money. 

Under  this  state  of  the  pleadings  the  court  below  adjudged  to 
Everett  $56.66,  with  interest  from  the  14th  of  April,  1854,  till 
paid,  and  costs,  and  ordered  a  sale  of  so  much  of  the  land  as  might 
be  necessary  to  pay  the  debt,  and  gave  no  judgment  against  Brents, 
although  according  to  the  pleadings,  Brents  had  received  the  con- 
tract price  from  Wood  for  20  acres  and  if  EVerett  was  entitled  to 
anything,  he,  Brents,  owed  it  and  Wood  has  appealed  to  this  court 

Th  atjudgment  cannot  be  approved.  Before  Everett  can  enforce 
a  lien  on  the  land  for  unpaid  purchase  money,  no  deed  having  been 
made,  he  must  show  both  ability  and  readiness  to  convey  a  good 
title ;  this  he  would  be  required  to  do,  as  plaintiff  seeking  a  f ore- 
closeure  of  his  lien.  But  in  this  case  he  was  called  on  by  appellant 
who  denied  he  had  title,  to  produce  and  file  it;  he  not  only  fails 
to  exhibit  even  a  shadow  of  paper  title  derived  from  the  Com- 
monwealth, one  of  the  deeds  under  which  he  claims  calls  for  only 
15  acres,  an  acre  less  than  he  has  got  pay  for,  and  neither  alleges, 
nor  proves  that  he  has  a  possessory  title  for  any  part  of  the  land. 
The  court  below,  therefore,  was  not  authorized  to  adjudge  he  had 
such  title  as  appellant  was  bound  to  take. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  for  further  proceedings  consistent  herewith. 


Smith,  for  appellant. 
Leslie,  for  appellees. 


John  M.  Burch  v.  E.  L.  Keene  et  al. 

Pleading— Answer  to  Garnishment— Denial  of  Indebtedness. 

A  petition,  upon  which  a  garnishment  is  issued,  is  insufficient  unless 
it  so  acquaint  the  garnishee  with  the  facts  as  to  give  him  an  opportunity 
to  defend  same,  the  same  as  if  he  had  been  sued  by  his  creditor. 

APPEAL  FROM   SCOTT    CIRCUIT   COURT. 
January  26,  1870. 
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Opinion  of  the  Couet  by  Judge  Hardin: 

This  suit  in  equity  was  commenced  in  the  Scott  quarterly  court 
by  Keene  and  Stevenson,  for  the  use  of  the  latter,  against  E.  D. 
Jones,  and  the  appellant,  apparently  under  the  provisions  of  sec- 
tion 474  of  the  Civil  Code,  setting  forth  a  judgment  rendered  by 
a  justice  of  the  peace,  in  1844,  for  $50  and  costs  in  favor  of 
Keene,  against  Jones,  and  the  return  of  "no  property"  upon  an 
execution  thereon;  and  alleging  that  the  appellant  was  indebted 
to  Jones,  in  an  amount  sufficient  to  pay  the  debt,  and  that  Jones 
was  a  part  owner  with  him  of  a  jack.  The  petition  sought  a  dis- 
closure of  any  amount  appellant  might  owe  Jones,  and  that  the 
same  and  Jones'  interest  in  the  jack  might  be  subjected  to  the 
plaintiffs'  claim;  and  to  that  end  the  appellant  was  summoned 
as  a  garnishee. 

The  appellant  answered,  denying  the  alleged  indebtedness  of 
himself  to  Jones,  and  alleging  that  Jones  was  in  his  debt;  and 
denying  the  alleged  part  ownership  of  Jones  with  him  in  the  jack. 

Jones  also  answered,  admitting  his  alleged  indebtedness  to  the 
plaintiff,  and  exhibiting  an  account  against  the  appellant,  amount- 
ing to  $539.94,  which  he  alleged  to  be  due  him,  and  out  of  which 
he  consented  that  the  plaintiffs'  claim  might  be  adjudged  to  be 
paid,  and  this  was  so  adjudged  by  the  quarterly  court,  and  after- 
wards by  the  circuit  court  on  an  appeal  of  the  present  appellant, 
who  now  seeks  the  reversal  of  the  judgment  of  the  circuit  court. 

In  Banner  vs.  Emmerson,  etc.,  Jf.  Bush.,  346,  this  court  decided 
that  a  party  against  whom  the  plaintiff  sought  to  recover,  as  a 
garnishee,  being  made  a  defendant  in  the  petition,  which  alleged 
an  indebtedness,  and  failing  to  answer,  though  served  with  t)rocess, 
a  judgment  was  properly  rendered  against  him  for  the  sum  alleged 
to  be  due  from  him  to  the  original  debtor.  And  it  is  argued  for 
the  appellees  in  this  case  that  as  the  answer  of  the  appellant  does 
not  specifically  respond  to  the  account  set  forth  in  the  answer  of 
Jones,  and  there  is  proof  conducing  to  sustain  the  judgment  against 
him,  the  court  properly  so  adjudged,  although  the  appellant  in 
his  answer  denied  in  general  terms  that  he  was  indebted  to  Jones. 

But  in  our  opinion,  the  petition  did  not  authorize  a  recovery, 
against  the  answer  of  the  appellant,  upon  evidence  as  to  an  account, 
only  exhibited  by  his  co-defendant,  and  to  which  he  was  not 
required  to  answer  specifically,  by  the  averments  of  the  petition. 
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To  have  authorized  the  judgment  upon  evidence  conducing  to  prove 
the  account,  it  should  have  been  so  presented  by  the  petition  as  to 
give  the  appellant  the  same  opportunity  to  make  his  defense  which 
he  would  have  had  if  sued  by  Jones  on  the  account 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion,  the 
parties  being  allowed  to  amend  their  pleadings. 

Cantrill,  Polk,  for  appellant, 

Damdby  &  Stevenson,  for  appellees. 


James  H.  Rudy  et  al  v.  N.  Caetwell. 

Partnership— Bqitality  of  Inyestments. 

In  a  partnership,  where  equal  intereflts  invested  ate  to  bear  equal  profits, 
the  value  of  the  articles  put  in  the  business  at  the  time  furnished  is  the 
basis  for  determining  the  capital  advanced. 

Same — ^Liability  of  One  Partner  in  Severalty  to  the  Other. 

One  of  the  partners,  in  a  partnership,  having  furnished  a  larger  amount 
of  funds  than  his  portion,  the  others  were  severally  liable  to  him  for  the 
difference  to  make  the  capital  furnished  by  all,  equal. 

Same. 

One  of  them  would  not  be  liable  jointly  with  the  other,  for  the  sum 
he  would  pay,  a  joint  judgmeoit  therefor  would  be  erroneous. 

APPEAL   FEOM   UNION    CIRCUIT   COURT. 
January  11,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

This  controversy  has  grown  out  of  a  co-partnership  entered  into 
by  the  parties  in  January,  1862,  in  the  firm  name  of  Pierson  & 
Eudy,  "for  the  purpose  of  purchasing,  stemming,  shipping  and 
dealing  in  tobacco,"  the  interest  of  the  appellee,  Cartwell,  and  of 
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the  appellant,  Rudy,  being  one-third  each,  and  that  of  the  appel- 
lants, Thompson  and  Peirson,  being  jointly  one-third. 

By  their  contract,  the  parties  so  representing  equal  interests, 
were  to  furnish  equal  amounts  of  capital  and  "share  equally  the 
profits  or  bear  alike  the  losses."  It  was  further  stipulated  that 
Rudy  would  devote  his  personal  attention  to  the  business,  and 
should  be  entitled  to  receive  forty  dollars  per  month  for  his  serv- 
ices, and  it  being  supposed  that  some  of  the  partners  would  not  be 
able  to  furnish  their  full  share  of  money,  and  some  might  furnish 
more,  or  they  might  have  to  borrow  money,  it  was  agreed  that 

"Those  not  furnishing  the  full  amoimt  will  be  charged 
interest  and  those  furnishing  more  than  a  share  allowed 
interest,  to  make  everything  fair  and  equal.'' 

As  was  contemplated,  the  parties  furnished  the  capital  required 
by  their  business,  in  imequal  proportions,  the  appellee  furnishing 
greatly  more  than  his  equal  share,  and  the  contributions  of  the 
other  partners  were  also  unequal. 

Of  the  tobacco  purchased,  it  appears  that  besides  various  quan- 
tities sold  in  this  country,  amounting  to  $5,318.98,  which  was 
equally  divided  between  the  partners,  according  to  the  terms  of 
their  contract,  they  consigned  ninety-six  hogsheads  of  stripped 
tobacco  to  the  house  of  John  Stuart  Oxley  &  Co.,  in  London,  Eng- 
land, for  sale  and  which  were  sold  on  their  acocunt,  yielding  the 
net  sum  of  £G,575,  S.  O.  D.  8— besides  £92  -7  8  allowed  by  the 
London  house  as  interest,  making  the  aggregate  net  proceeds  of 
the  tobacco  £6,667  -8  -4. 

Of  this  sum  the  appellants  appear  to  have  withdrawal,  as  their 
own  money,  near  two-thirds,  leaving  in  the  consignee's  hands,  to 
the  credit  of  the  appellee,  about  the  amount  of  the  other  third, 
which  he  seems  to  have  accepted. 

But  the  relative  liabilities  of  the  several  partners  to  each  other, 
on  account  of  capital  invested,  and  for  interest  upon  it,  remaining 
unadjusted,  the  appellee  brought  this  suit  in  Jime,  LS67,  exhibit- 
ing an  account  of  capital  furnished,  and  drawn  out  by  the  several 
members  of  the  firm,  and  showing  a  large  excess  of  capital  fur- 
nished by  him  over  that  of  either  Rudy  or  Thompson  and  Peir- 
son, and  insisting  that  he  was  not  only  entitled  to  have  to  his 
credit  in  London  his  third  part  of  the  net  proceeds  of  the  96 
hogsheads  of  tobacco,  but  that  his  co-partners  should  have  also  left 
32 
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subject  to  his  control,  so  much  more  of  the  Stirling  funds  in  Lon- 
don, as  the  amount  due  him  for  excess  of  capital  advanced,  the 
same  having  been  furnished,  as  he  alleged,  in  means  equivalent  to 
gold;  and  he  prayed  a  settlement  of  the  partnership  and  a  judg- 
ment for  the  amount  due  him  on  that  basis. 

The  defendants  did  not  controvert  the  plaintiff's  exhibit  of  the 
capital  furnished,  further  than  to  allege  that  the  appellant  as  well 
as  themselves,  furnished  currency  and  debts  on  individuals,  and 
not  gold,  as  capital ;  and  that  when  the  tobacco  was  purchased  in 
1862,  the  currency  and  commodity  paid,  was  not  used  or  accepted 
as  gold,  but  as  currency  then  depreciated,  and  they  denied  the 
right  of  the  plaintiff  to  be  paid  the  excess  of  his  capital  over  theirs, 
out  of  the  Stirling  pounds  of  the  tobacco  sold  in  London,  on  the 
basis  claimed  by  him,  but  they  insisted  that  under  the  contract 
he  was  only  entitled  to  payment  from  them  respectively,  of  such 
sums,  in  currency,  or  its  value,  as  would  equalize  them  with  him 
in  capital  advanced  under  the  contract,  and  they  alleged  that  in 
the  spring  of  1864,  they  tendered  to  the  plaintiff  in  currency,  the 
amount  then  due  him,  which  he  refused  to  accept,  and  controverted 
his  claim  to  interest  accruing  after  the  alleged  tender. 

The  court  adjudged  that  the  plaintiff  recover  against  the  de- 
fendants jointly,  $5,919.12,  with  interest  from  the  7tii  of  January, 
1865,  and  his  costs,  but  provided  that  the  defendants  might  dis- 
charge the  judgment  by  paying  in  currency  $8,227.57  with  inter- 
est as  aforesaid.  And  from  that  judgment  this  appeal  is  prose- 
cuted. 

The  judgment,  which  is  on  the  basis  suggested  in  the  petition, 
is  deemed  erroneous  in  two  essential  particulars. 

First.  It  appearing  that  the  capital  invested  by  the  appellee  was 
not  in  gold,  or  its  equivalent,  but  in  currency  and  debts  used  in 
purchasing  tobacco,  their  value  in  money  at  the  time  they  were 
were  furnished,  with  legal  interest  thereon,  formed  the  true  basis 
for  determining  the  amount  of  the  capital  advanced  by  the  appellee 
in  excess  of  that  of  his  co-partners,  to  be  ascertained  in  like  man- 
ner ;  the  equitable  rule  adopted  in  the  cases  of  Stapp  vs.  Farmers^ 
Bank,  1  Bush,  335,  being  deemed  peculiarly  applicable  to  this 
case.  And  the  contract,  as  we  construe  it,  not  being  such  as  to 
secure  to  the  appellee  restriction  of  the  nominal  amount  of  his 
capital  out  of  any  particular  fund  into  which  the  property  of  the 
firm  might  be  converted  . 
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Second.  The  apepUee  having  furnished  a  larger  amount  of  cap- 
ital than  either  Kudy  or  Thompson  &  Peirson,  they  were  severally 
liable  to  him  for  such  sums  as  should  have  been  furnished  by  each 
of  them  (Thompson  &  Peirson  being  regarded  as  representing  one- 
third  interest  jointly)  to  make  the  capital  furnished  by  all  equal ; 
but  one  of  them  was  not  liable  jointly  with  the  other,  for  the  sum 
he  should  so  pay,  nor  to  contribute  to  its  payment,  unless  for  some 
cause  not  appearing  in  this  case,  part  of  the  partners  should  be 
required  to  share  a  loss  caused  by  the  default  of  some  member  of 
the  firm.  If,  therefore,  the  sums  due  to  the  appellee  from  the 
other  parties  severally,  amounted  in  the  aggregate  to  the.  sum 
adjudged,  the  joint  judgment  therefor  was  nevertheless  erroneous. 

It  seems  to  us  tlie  tender  which  the  appellants  offered  to  make  in 
currency,  was  not  such  as  the  appellee  was  legally  required  to 
accept,  the  occrueal  of  interest,  therefore,  was  not  thereby  sus- 
pended. 

But,  for  the  errors  indicated,  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Budy  &  Peirson,  Stevenson  &  Myers,  for  appellants. 

Huston,  for  appellee. 


Nelson  County,  by  etc.,  v.  F.  G.  Mubphy  et  al. 

Appeal  and  Error— County  Court  Orders— Validity. 

Citizens  of  a  oounty  cannot  prosecute  and  appeal  to  the  Appellate  Court, 
in  the  name  of  the  county,  from  the  orders  of  the  county  court  to  subscribe 
stock  to  a  turnpike  company. 

APPEAL  FKOM   NELSON   CIRCUIT   COURT. 
January  18,  1870. 

Opinion  op  the  Court  by  Judge  Peters: 

If  any  of  the  citizens  and  taxpayers  of  the  comity  of  Xelson, 
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opposed  to  the  subscription  of  stock  by  the  county,  to  the  turn- 
pike roads  named  in  the  orders,  and  believed  the  same  illegal, 
imjust  and  oppressive,  they  may,  in  the  proper  manner,  proceed 
to  test  the  legality  of  said  orders  and  proceedings  of  the  coimty 
court 

But  such  dissatisfied  citizens  cannot  prosecute  an  appeal  to  this 
court  from  said  orders  in  the  name  of  the  county  of  Xelson,  it  was 
not  a  party  to  the  proceedings  in  the  court  below,  unless  it  was 
such  party  through  its  county  court,  and  if  so,  the  court  could  not 
be  appellant  and  appellee  both. 

In  no  view  of  the  case,  can  this  appeal  be  sustained,  or  prose- 
cuted in  the  name  of  the  county. 

Wherefore,  the  ap])eal  must  be  dismissed. 


Hardin,  Grigsby,  for  appellants, 
Johnson,  Wickliffe,  for  appellees. 


Northern  Bank  of  Kentucky  et  al  v.  Clayton  Anderson's 

Admr.  et  at.. 

Lien — ^Purchase  Money  Note— Creditor's  Rights. 

A  note,  executed  by  a  purchaser  of  land  at  foreclosure  sale,  to  the 
trustee  in  the  sale,  for  moneys  advanced  with  which  to  discharge  the  pur- 
chase, does  not  become  a  lien  on  the  land  to  the  exclusion  of  creditors 
of  the  purchaser. 

Same — Vendor  and  Purchaser. 

The  relation  of  vendor  and  purchaser  would  not  exist  upon  the  mere 
verbal  agreement  that  by  said  advancement,  they  would  become  co- 
purchasers. 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 
January  22,  1870. 
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Opinion  of  the  Court  by  Judge  Hardin  : 

In  a  suit  in  equity  prosecuted  by  Clayton  Anderson,  as  trustee 
under  a  deed  of  assignment,  made  by  William  Lester  for  the  bene- 
fit of  his  creditors,  a  tract  of  about  400  acres  of  land  was  sold  by 
a  commissioner,  and  ostensibly  purchased  by  Aralin  J.  Jennings, 
who  executed,  and  subsequently  satisfied,  his  bonds  as  purchaser, 
as  required  by  the  judgment  directing  the  sale,  and  the  sale 
having  been  confirmed,  a  commissioner  was  appointed  for  the  pur- 
pose of  conveying  the  title  to  Jennings,  but  the  conveyance  was 
not  made. 

It  appears  that  when  Jennings  became  the  purchaser  of  the 
land,  said  Anderson  agreed  to  assist  him  in  paying  for  it,  and 
it  was  further  verbally  agreed  between  him  and  Jennings  that  if 
the  latter  could  not  refund  to  him  the  money  he  should  so  furnish, 
he  should  have  the  rights  of  a  joint  purchaser  of  the  land  with 
Jennings,  and  under  this  arrangements  he  advanced  about  $7,000 
of  the  price  of  the  land,  near  $2,000  of  which  were  repaid  to  him 
by  Jennings,  who  executed  his  note  for  the  residue,  which  is  as 
follows : 

$5,000.  One  day  after  date,  I  promise  to  pay  Clayton 
Anderson  five  thousand  dollars  borrowed  money,  August 
13  day,  1859. 

"A.  J.  Jennings.'' 

Afterwards  several  creditors  of  Jennings  brought  suits  against 
him  and  sued  out  attachments  against  his  property,  which  were 
levied  on  his  equitable  title  to  the  land,  and  Anderson  being  made 
a  party  to  these  suits,  which  were  constituted  as  the  holder  of  the 
l^al  title,  as  trustee  of  Lester,  filed  an  answer  and  cross-petition, 
exhibiting  said  debt  and  asserting  a  prier  lien  therefor  upon  the 
land,  which  the  court,  on  a  final  hearing  adjudged,  and  the  cred- 
itors have  appealed  to  this  court 

Waiving  the  question  whether  Anderson,  in  his  position  of  trus- 
tee and  fiduciary  of  Lester's  creditors,  could  lawfully  have  been 
co-purchaser  with  Jennings,  and  conceding  that  notwithstanding 
the  form  of  the  said  note,  it  was  intended  by  both  parties  that  it 
should  have  a  lien  on  the  land,  we  are  of  the  opinion  that  the 
transaction  was  not  such  as  to  constitute  an  available  lien  on  the 
land,  as  against  the  attacing  creditors  of  Jennings. 
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Whether  on  the  failure  of  Jennings  to  repay  to  Anderson  the 
money  advanced  by  him,  the  latter  might  not  have  enforced,  in  a 
court  of  equity,  the  parol  agreement  to  admit  him  as  a  co-purchaser 
of  the  land,  with  Jennings,  he  could  not  by  a  mere  verbal  agree- 
ment with  Jennings,  acquire  the  lien  of  a  vendor  of  the  land, 
as  security  for  the  note  which  he  elected  to  take,  for  a  balance  of 
the  money  advanced.  The  facts  do  not  authorize  the  deduction 
that  the  relation  or  co-relative  rights  of  vendor  and  vendee,  existed 
between  the  parties,  but  the  arrangement,  as  we  construe  it,  was 
rather  an  attempt  to  invest  Anderson,  by  a  parol  contract,  with  the 
rights  of  a  mortgagee,  as  security  for  his  debt 

\\Tierefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Dunlap,  Owsley  &  Burdett,  for  appellants. 
Hill  &  Alcorn,  for  appellees. 


Xelson  McCord  v.  S.  S.  Minee  et  al. 

Pleading — ^Defective  Petition — ^Waiver. 

Although  a  petition,  assailing  a  mortgage  as  fraudulent,  is  defective, 
in  not  averring  the  non-payment  of  the  debt,  this  defect  is  waived,  unless 
raised  by  demurrer  before  judgment. 

APPEAL  FROM  FLEMING  CIRCUIT   COURT. 
January  26,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

John  W.  McCord,  by  mortgage  acknowledged  and  recorded,  Sep- 
tember 14,  1868,  bearing  date,  however,  March  1,  preceding,  con- 
veyed his  farm  to  appellant  to  secure  $2,500,  as  the  recited  con- 
sideration. 

Miner  having  a  judgment  and  return  upon  execution  of  no  prop- 
erty found  for  $137  against  J.  W.  McCord  and  Burchanan,  filed 
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a  petition  February  15,  1869,  assailing  said  mortgage  as  made  in 
contemplation  of  insolvency  and  with  a  view  to  prefer  one  cred- 
itor to  the  exclusion  of  others  and  that  by  operation  of  our  statute 
of  1856,  it  inured  to  the  benefit  of  all  the  creditors. 

In  the  style  of  this  suit  at  the  head  of  the  petition  only  Xelson 
McCord  is  set  doAvn  as  defendant,  yet,  in  the  body  of  the  petition, 
John  W.  McCord  is  also  stated  to  be  a  defendant  and  process  was 
sued  out  against  and  executed  on  him.  K'elson  McCord  answered, 
but  J.  W.  McCord  did  not,  when  August  25,  1869,  he  filed  his 
own  affidavit  saying  that  he  will  prove  that  Xelson  McCord  took 
possession  of  the  land  at  the  date  of  the  conveyance  and  that  pos- 
session was  then  surrendered  and  he  has  ever  since  controlled  it, 
and  that  these  facts  are  true,  and  moved  the  court  to  set  aside  the 
submission,  which  was  overruled. 

Nelson  McCord,  by  his  answer  filed  May  4,  1869,  had  raised 
this  issue;  J.  W.  McCord  had  made  no  issue  but  the  petition  as 
to  him  stand,  confessed,  or  in  a  condition  to  be  so  regarded,  and 
even  then  he  did  not  prepare  by  answer  to  controvert  it. 

So  far  as  J.  W.  McCord  is  concerned  he  shows  no  right  to  intro- 
duce proof,, nor  any  right  to  have  the  cause  delayed.  As  to  Nel- 
son McCord,  he  made  no  motion  to  continue  nor  showed  anv  cause 
why  he  had  not  taken  his  proof. 

Even  if  possession,  open  and  notorious,  of  real  estate  mortgaged 
should  be  deemed  sufficient,  when  the  mortgage  is  neither  lodged 
for  record  nor  recorded,  for  the  limitations  of  six  months  to  begin 
running,  which  we  do  not  even  intimate,  yet  these  affinnative 
allegations  of  the  answer  stand  denied  and  there  is  no  evidence 
in  the  case  sustaining  them.  It  is  said  the  petition  is  defective 
in  not  averring  the  non-payment  of  the  debt  and  that  a  mere  return 
of  nulla  bona  is  insufficient  to  establish  this.  The  petition  was 
doubtless  faulty,  but  after  the  answer  of  Xelson  McCord  raising 
no  such  issue  and  when  J.  W.  McCord  does  not  respond  the  lyrima 
facie  presumption  of  non-payment  raised  from  such  return  on  exe- 
cution is  sufficient  to  sustain  the  judgment,  especially  as  this  debt, 
evidenced  by  judgment  and  return  upon  execution  of  no  property 
found  to  make  any  part  of  it,  was  the  foundation  for  assailing  the 
mortgage  which  it  could  not  have  been  had  the  debt  been  paid; 
the  failure,  therefore,  to  aver  its  non-payment  after  setting  out 
the  facts  is  but  technical  and  not  substantial,  and  though  cause  for 
demurrer  before  judgment  is  not  cause  for  reversal  afterwards. 
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The  other  claimants  presented  their  claims  as  authorized  by  the 
statute  of  1856. 

The  rejected  amended  answer  of  Nelson  McCord  and  the  various 
affidavits  are  not  made  part  of  the  record  by  any  signed  bill  of 
exceptions,  and,  if  they  were,  no  legal  cause  is  assigned  why  the 
things  therein  set  out  had  not  been  disclosed  in  the  original  answer, 
as  they  must  have  been  then  known  to  him. 

Wherefore,  perceiving  no  substantial,  reversable  error,  the  judg- 
ment is  affirmed. 

Cord,  for  appellant. 

Wets,  for  appellees. 


Creed  Janny  v,  John  Dills,  Jr. 

Husband  and  Wife— Sale  of  Land— Failure  of  Wife  to  Sign  Deed— Acknowl- 
edgement Without  Signature  Passes  Nothing. 
The  simple  acknowledgment  of  a  deed  without  signing  passes  nothing. 

APPEAL    FROM    PIKE    CIRCUIT    COURT. 
July  7.   1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  deed,  not  having  been  signed  by  the  wife,  did  not  relin- 
quish her  dower  or  any  other  interest  in  the  land. 

And  the  simple  acknowledgement  of  the  deed  without  signing 
passed  nothing.  It  does  not  purport  to  be  a  relinquishment  of 
dow'er. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Stewart,  for  appellant. 

Apperson,  for  appellee. 
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S.  M.  Hudspath  i\  Thomas  Hackett  et  al. 

Judicial  Sale  of  Non-resident's  Property— Judgment  Reopened— Effect  on  Pur- 
chaser's Title— Equitable  Proceeding. 

Although  a  non  resident  defendant,  constructively  served  with  process, 
may  appear  within  five  years  and  have  the  judgment  opened  and  retried, 
and  may  then  set  up  any  legitimate  defense;  this  new  trial  will  have  no 
effect  on  the  title  of  the  purchaser  to  the  property  sold  under  such  judg- 
ment, but  this  should  not  bar  proper  proceedings  making  the  purchaser 
a  party  in  which  any  equitable  cause  for  setting  aside  the  sale  may  be 
made,  still  the  purchaser  would  have  a  lien  on  the  premises  for  the 
purchase  price. 

APPEAL  FROM  SIMPSON   CIRCUIT  COURT. 
June  3,  1860. 

Opinion  of  the  Court  by  Judge  Williams: 

Jason  Xeely  as  a  creditor  of  Samuel  M.  Hudspath  attached  a 
house  and  lot  in  Franklin  and  obtained  a  judgment  of  sale,  at 
which  Hackett  became  the  purchaser,  which  sale  was  confirmed 
by  the  court,  the  purchase  price  paid  and  a  deed  made  by  the 
commissioner  and  approved  by  the  court  in  pursuance  thereof. 
About  four  years  thereafter  Hudspath  on  notice  to  Hackett  moved 
to  set  aside  the  sale  and  conveyance. 

Hackett,  the  purchaser,  was  not  a  party  to  the  suit  and,  therefore, 
not  affected  by  mere  errors  not  rendering  the  judgment  void,  if 
such  existed  upon  the  face  of  the  record,  and  certainly  not  for 
alleged  errors  not  appearing  in  the  record.  By  section  445,  Civil 
Code,  a  defendant  constructively  served  with  process  may  appear 
within  five  years  and  have  the  judgment  opened  and  retried  and 
may  then  set  up  any  legitimate  defense,  but  by  section  448  this 
new  trial  is  not  to  affect  the  title  of  purchasers  in  good  faith  to 
any  property  sold  under  such  judgments.  This  judgment  may  be 
irregular,  but  is  not  void,  and  therefore  on  mere  motion,  even  upon 
notice,  the  sale  should  not  be  set  aside,  but  this  should  not  bar 
proper  proceedings  by  amended  petition  making  the  purchaser  a 
party  in  which  any  equitable  cause  for  setting  aside  the  sale  may 
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be  made,  and  in  which  the  court  should  secure  to  him  the  purchase 
price  by  a  lien  upon  the  premises,  as  was  decided  by  this  court  in 
Clark's  Heirs  vs.  Farrow,  10  B.  Mon.,  J^O;  Miller,  etc.,  vs.  Hall 
and  wife,  1  Bush.,  237. 

Wherefore,  the  judgment  dismissing  the  motion  is  affirmed,  but 
with  leave  to  the  appellant  to  present  by  amended  petition  making 
the  purchaser  a  party  to  any  equitable  cause  for  setting  aside  the 
sale  and  preparing  it  for  hearing  with  the  suit  now  pending  to  open 
the  judgment. 


Underwood,  for  appellant. 
Bush,  for  appellee. 


F.  C.  McCai-la,  Teusteb  of  Dehoney,  et  al  v.  P.  Heqoins. 

Vendor  and  Parchaser — ^Deed  from  Legal  Title  Holder  to  Vendee  to  Save 
Expense  of  Making  Intermediate  Deeda. 

A  i-emote  vendor  who  holds  the  legal  title  to  land  may  convey  it  by 
agreement  to  a  remote  vendee  in  order  to  save  the  expense  of  making 
intermediate  deeds. 


APPEAL   FROM    SCOTT    CIRCUIT    COURT. 
June  11,  1869. 

OpII^^IOX   of   THE   CoURT   BY  JuDGE  PeTERS  : 

Although  the  larger  and  the  smaller  tracts  were  sold  together, 
yet  when  the  first  installment  of  the  purchase  price  was  paid,  by 
the  agreement  of  the  parties,  so  much  thereof  as  should  be  sufiicient 
to  pay  the  whole  cost  of  the  smaller  tract  was  to  be  so  applied, 
and  the  residue  thereof  was  to  go  as  a  payment  on  the  larger  tract, 
on  which  the  lien  was  retained  for  what  remained  unpaid.  And 
it  was  further  agreed  that  Thomason,  a  remote  vendor,  but  who 
held  the  legal  title  to  the  smaller  tract,  should  convey  it  to  Winn, 
to  save  the  expense  of  making  the  intermediate  deeds  from  Thom- 
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ason  to  Emerson,  his  immediate  vendee,  and  he  to  Dehoney^s 
trustee,  and  Tilford,  the  surveyor,  was  directed  to  prepare  the  deed 
for  Thomason  to  execute,  which  he  did,  and  it  was  so  executed, 
delivered  and  acknowledged  before  the  proper  oflBcer  before  Hog- 
gins' execution  was  levied  on  the  land. 

That  the  legal  title  passed  by  that  deed  to  Winn  for  the  smaller 
tract  there  can  be  no  doubt,  and  that  it  would  have  been  satis- 
factory to  Winn,  and  was  so  until  Hoggins  had  his  execution  levied 
on  it,  there  is  as  little  doubt. 

But  even  if  that  were  not  so,  it  is  not  shown  that  the  larger 
tract,  on  which  Dehoney  and  his  trustee  have  a  lien  for  all  of  the 
unpaid  price,  is  not  sufficient  for  its  payment,  and  they  should  be 
required  to  look  to  it  for  payment 

We  are  satisfied,  however,  that  the  snlaller  tract  was  subject  to 
the  sale,  and  levy,  when  Hoggins  ft  fa  was  levied  on  it,  as  the  legal 
title  was  in  Winn.    And  we,  therefore,  affirm  the  judgment 

Damaby  &  Prewitt,  for  appellant. 

Cantrill,  for  appellee. 


William  Hall  v.  John  O'Doxnell. 

Miechanics'  Liens — Sub-contractor — ^Notice. 

A  mechanic's  lien  asserted  by  a  sub-contractor  is  unavailing  where  a 
written  notice,  as  required  by  the  statute,  has  not  been  given. 

APPEAL  FfiOM  KENTON   CIECUIT   COURT. 
September  30,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  mechanic's  lien  asserted  by  the  appellant  as  a  sub-con- 
tractor is  unavailing  for  want  of  the  written  notice  required  by  the 
statute.    And  there  is  no  proof  of  the  alleged  promise. 

Nor  does  it  sufficiently  appear  that  after  payments  to  the  under- 
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takers  and  most  of  the  subordinates,  any  surplus  demandable  for 
work  or  material  remains  unappropriated. 

The  $1,000  charged  by  the  petition  to  have  been  a  loan,  must  be 
adjudged  to  have  been  a  payment.  Positive  testimony  and  intrinsic 
probability  authorize  no  other  conclusion. 

Wherefore,  the  judgment  dismissing  the  petition  is  affirmed. 


Carlisle  &  O'Hara,  for  appellant 
Fishs,  for  appellee. 


John  Williams^  Executors  v.  R.  T.  Lindsay  et  ux. 

Wills— Mistake— Parol  Evidence. 

So  long  as  an  unmodified  will  is  permitted  to  stand  of  record,  its  pro- 
yisions  must  prevail  over  any  parol  evidence,  however  imposing. 

APPEAL  FROM  HARBISON  CIRCUIT  COURT. 
December  2,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  provisions  of  the  will  as  to  the  advancements  and  the  lega- 
cies must  govern  and  not  the  parol  evidence.  If  it  were  clear  that 
a  mistake  was  made  by  the  testator  or  the  draftsman,  this  would 
be  made  to  appear  on  bill  filed  for  the  purpose,  which  is  even  then 
doubtful,  but  perhaps  a  legatee  would  be  enjoined  from  asserting 
a  claim  which  the  testator  never  designed  for  him,  but  so  long 
as  the  unmodified  will  is  permitted  to  stand  of  record,  its  pro- 
visions must  prevail  over  any  parol  evidence,  however  imposing. 

Wherefore,  the  judgment  is  affirmed, 

Marshall  <&  Boyd,  for  appellants, 
John  0.  Hodges,  Timble,  for  appellees. 
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Xewton  J.  Smith  v,  James  T.  Riley  et  al. 

Abatement  and  Revivors — Code  Procedure — Common  Law  Petition. 

The  mere  summary  record  of  revivor  presented  by  the  code  of  practice 
does  not  abolish  the  sure  mode  by  petition  according  to  the  common  law. 

APPEAL   FROM  GRAVES   CIRCUIT   COURT. 
December  I,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  more  summary  record  of  revivor  presented  by  the  Code  of 
of  Practice  does  not,  as  often  adjudged,  abolish  the  more  circuitous 
and  sure  mode  of  petition  according  to  the  common  law.  The  case 
appearing  to  have  been  fully  prepared  in  the  common  law  mode, 
the  circuit  court  erred  in  striking  it  from  the  dodket  as  unprepared. 

Wherefore,  the  judgment  is  reversed  and  the  case  remanded 
with  instructions  to  reinstate  it  on  the  docket. 

Tice,  for  appellant. 

Anderson^  for  appellee. 


James  Stafford  v.  The  Commonwealth. 

Game — Wild  Animals — Premium  on  Scalps — Certificate. 

The  law  provides  that  the  person  killing  an  animal  for  which  a  reward 
is  to  be  paid  must  state  the  time,  and  the  county  in  which  the  killing 
was  done  and  both  are  required  to  be  certified. 

appeal  from  JOHNSON  CIRCUIT  COURT. 
December  7.  1869. 

Opinion  of  the  Court  by  Judge  Peters: 
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By  section  5  of  the  Act  approved  the  17th  of  February,  1866, 
entitled  "An  Act  granting  a  premium  on  red  and  grey  foxes, 
wolves  and  wild  cats'  scalps  in  this  State,"  it  is  provided  that  the 
justice  of  the  peace,  or  the  coxmty  clerk  shall  issue  to  the  person 
by  name  who  shall  kill  a  red  fox  in  this  State,  a  certificate  stating 
the  facts,  and  that  he  shall  take  the  oath  required  in  section  2, 
chapter  vje,  R.  8.  And  it  is  therein  required  that  the  person  kill- 
ing the  animal  for  which  the  reward  is  to  be  paid  shall  not  only 
state  the  time,  but  the  county  in  which  the  killing  was  done,  and 
both  are  required  to  be  certified.  By  an  examination  of  the  cer- 
tificates in  this  case  it  will  be  found  that  they  are  fatally  defective, 
as  the  county  is  not  stated  in  which  any  of  the  red  foxes  were 
killed. 

And  for  that  defect  the  judgment  must  be  affirmed. 


W.  M.  Strong  J  for  appellant. 
Attorney  General j  for  appellee. 


D.  B.  Denton  v.  J.  F.  Pbice. 

Bonds,  Replerin— Motion  to  Quash  after  Payment. 

Although  a   replevin  bond   might   be   quaahed  before   satisfaction,   a 
motion  to  that  effect  oomes  to  late  after  payment. 

APPEAL  FBOM  BABBEN  OIBOUIT  OOUBT. 
October  12,  1869. 

Opinion  op  the  Coubt  by  Judge  Robebtson: 

Although  Price  might,  before  satisfaction,  have  quashed  the 
replevin  bond  because  Denton  was  not  bound  by  it,  yet  being  paid 
by  Smith  as  surety  for  Jones,  he  had  no  right  to  a  quashal  for 
his  own  benefit,  nor  had  Smith  in  Price's  name  any  such  right, 
because  thereby  he  exonerated  himself  and  might  throw  the  whole 
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debt  on  Denton,  who  on  payment  by  Jones  or  Smith  as  his  surety 
would  have  been  liable  only  to  contribution  of  one-half.  The  whole 
burden  should  not  be  then  thrown  on  Denton,  as  it  will  be  if 
Jones  be  insolvent  Smith's  remedy  is  against  Denton  for  con- 
tribution and  not  by  a  quashal  of  the  replevin  bond,  releasing 
himself. 

Wherefore,  the  judgment  of  quashal  is  reversed  and  the  cause 
remanded  for  a  dismissal  of  the  motion  to  quash. 


Goriuj  for  appellant. 


John  H.  Ellis  et  al  v.  Laekin  F.  Sandess. 

Limitation,  Statutes  of— New  Promise. 

A  new  promise  made  within  five  years  before  the  commencing  of  an 
action  will  take  the  case  out  of  the  statute  of  limitations. 

APPEAL  FEOM  CABBOLL  CIRCUIT  COUET. 
July  6»  1869. 

Opinion  of  the  Court  by  Judge  Hardin: 

It  is  not  deemed  necessary  to  decide  whether  independent  of 
the  testimony  of  the  witness  Kruttz,  the  appellee's  claims  were 
barred  by  limitation,  for  Kruttz's  testimony,  if  credited,  estab- 
lishes a  re-acknowledgement  of  the  claims  by  Ellis,  and  substan- 
tially a  new  promise  to  pay  them  within  less  than  five  years  before 
this  suit  was  brought. 

There  is  a  contrariety  of  evidence  as  to  the  character  of  Kruttz, 
but  the  preponderance  of  the  evidence  seems  to  be  in  favor  of  his 
credibility.  He  is  moreover  corroborated  by  the  testimony  of  other 
witnesses  in  several  important  particulars. 

The  judgment  apparently  based  on  the  last  commissioner's 
report  and  the  evidence,  seems  to  us  to  be  correct,  although  from 
the  peculiar  nature  of  the  transactions  between  the  appellee  and 


600  Kentucky  Opinions. 


Opinion  of  the  Court. 


Ellis  their  solution  is  involved  in  difficulties,  which  were  increased 
no  doubt  by  the  death  of  Ellis  without  a  final  settlement  between 
the  parties  themselves. 

Wherefore,  the  judgment  is  affirmed. 


Winslow,  for  appellants. 
Drane,  for  appellee. 


T.  T.  Fortune,  Trustee,  et  al  v.  Spencer  Small  et  al. 

Appeal  and  Error — Conflicting  Evidence — ^Province  of  Jury. 

Where  the  evidence  is  conflicting  it  is  the  province  of  the  jury  to 
decide  which  side  has -the  preponderance  and  the  court  of  appeals  has 
no  power  to  interpose,  after  the  court  below  has  refused  to  do  so. 

APPEAL    FROM    TODD    CIRCUIT    COURT. 
October  9,  1869. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  only  errors  complained  of  are,  first,  the  admission  of  the 
two  Smalls  to  testify  in  behalf  of  api)ellee ;  and,  second,  that  the 
verdict  is  against  the  evidence. 

If  the  credit  for  his  account  is  allowed  to  James  Small  as  he 
claims,  the  means  of  paying  other  creditors  will  be  diminished, 
and  the  firm  will  owe  it  to  them,  and  if  he  fails  to  get  the  credit 
it  will  go  to  pay  others  debts,  and  the  firm  will  owe  him  the 
amount;  so  that  the  interest  of  the  witnesses  is  equipoised.  The 
relation  whicii  they  bear  to  appellee  must  go  to  their  credit,  and 
not  to  their  competency. 

As  to  the  second  question,  the  evidence  was  conflicting,  and  it 
was  the  province  of  the  jury  to  decide  which  side  had  the  pre- 
ponderance, and  having  done  so,  this  court  has  no  power  to  inter- 
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pose,  and  set  their  finding  aside,  after  the  court  below  had  refused 
to  do  so. 

Wherefore,  the  judgment  is  affirmed, 

Kennedy,  for  appellants. 

Petrie,  for  appellees. 


Cynthia  Bland  et  al  v.  C.  J.  Bland  et  al. 

Partnership— Land  Purchased  with  Partnership  Funds— Error  to  Require  Heirs 
to  Pay  Co-partners  for  Portion  of  Land. 

Partnership  land  should  be  partitioned  instead  of  requiring  the  admin- 
istrator and  heirs  to  pay  to  co-partner  their  distributive  portion  of 
the  price  of  the  land. 

appeal  fkom  g^vkrard  circuit  court. 

October  6,  180D. 

Opinion  of  the  Court  by  Judge  Robertson  : 

It  is  somewhat  doubtful  whether  the  lands  bought  by  John 
Bland  were  paid  for  by  partnership  property.  But,  however  that 
may  be,  there  is  error  in  the  decree  for  partition ;  the  lands  them- 
selves ought  to  have  been  partitioned  instead  of  requiring,  as  the 
decree  does,  Johns'  administrator  and  heirs  to  pay  to  the  co-part- 
ners their  distributive  portion  of  the  price  of  those  lands. 

There  is  also  error  in  the  personal  judgment  for  costs. 

As  all  subsequent  orders  and  judgments  will  be  set  aside  by 
this  reversal  we  need  not  notice  alleged  errors  in  any  of  them. 

Judgment  reversed  and  cause  remanded  for  re-partition  and 
further  proceedings. 

There  will  be  no  judgment  for  costs.  The  parties  respectively 
will  pay  their  own  costs. 

Bradley,  for  appellants. 

Dunlap,  for  appellees. 
33 
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W.  Pabtlow  et  al  v.  a.  B.  Clark  et  al. 

Actiona— Pleading— Answer  BvasiTe — ^Demurrer. 

Although  the  answer  demurred  to  is  evasive  and  insufficient  as  to 
some  others  it  is  good  and  therefore  the  demurrer  should  have  been  over- 
ruled. 


APPEAL  FROM  GREENUP  CIRCUIT  COURT. 
October  5,  1860. 

Opinion  of  the  Court  by  Judge  Peters: 

The  demurrer  was  to  the  answer  and  cross-petition  of  Wash- 
ington Partlow,  leaving  the  fact  whether  Wesley  Partlow  was  a 
partner,  and  as  such,  bound  for  the  debt  claimed  in  the  petition, 
traversed  by  his  answer,  to  be  tried. 

The  cross-petition  set  up  a  claim  for  a  credit  for  the  delivery 
of  more  iron  than  was  credited  on  the  account,  and  Washington 
Partlow  in  his  answer  denied  the  coflFee,  sugar,  molasses  and  bacon 
were  worth,  at  the  time  and  place  of  delivery,  as  much  as  was 
charged  for  them  in  the  account.  These  were  facts  which  he  had  a 
right  to  inquire  into,  and  presented  an  issue.  By  sustaining  the 
demurer  to  his  answer  and  cross-petition,  an  investigation  of  these 
facts  was  prevented,  leaving  the  fact  put  in  issue  by  Wesley  Part- 
low's  answer,  alone  to  be  tried.  And  as  the  record  is  here  pre- 
sented, we  must  presume  nothing  else  was  tried. 

Although  the  answer  demurred  to  is  evasive  and  insuflBcient  as 
to  some  items,  as  to  some  it  was  good. 

Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded, 
with  directions  to  overrule  the  demurrer  to  the  answer  and  cross- 
petition,  and  for  further  proceedings  consistent  herewith. 

Roe,  for  appellants. 

Ireland,  for  appellees. 
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James  A.  Gregory  v.  George  D.  E.  Trayxor. 

New  Trial — ^Instructions — Exceptions. 

No  objection  was  made  to  the  instruction  asked  by  appellee,  nor 
exception  taken  when  it  was  given,  nor  was  any  exception  taken  to  the 
opinion  of  the  court  overruling  the  one  asked  by  appellant,  so  that 
whether  there  was  any  error  committed  in  giving  or  refusing  instruction 
can  not  be  considered  by  the  court  on  appeal. 

APPEAL  FROM  CRITTENDEN  CIRCUIT  COURT. 
December  3,  1869. 

Opinion  of  the  Court  by  Judge  Peters: 

From  the  proof  appellant  was  the  credited  agent  of  the  Govern- 
ment of  the  United  States  to  take  the  surrender  of  Confederate 
soldiers,  and  receive  horses,  etc.,  surrendered  with  them  which  had 
been  used  in  carrying  on  hostilities  against  said  Government,  and 
in  that  capacity,  took  the  horse  in  controversy,  given  up  to  him  by 
Elliott  when  he  surrendered  to  and  was  parolled  by  appellant. 

And  having  turned  the  horse  over  to  his  principal,  as  the  proof 
shows,  before  he  was  notified  by  a  demand  of  the  horse,  or  other- 
wise, by  appellee  that  he  had  any  claim  to  him,  the  ground  upon 
which  he  can  be  made  afterwards  responsible  for  the  horse,  or  his 
value,  is  not  perceived. 

ISTo  objection  was  made  to  the  instruction  asked  by  appellee,  nor 
exception  taken  when  it  was  given,  nor  was  any  exception  taken  to 
the  opinion  of  the  court  overruling  the  one  asked  by  appellant,  so 
that  whether  there  was  any  error  committed  in  giving,  or  refusing, 
instructions  cannot  be  considered  by  this  court  But  we  think 
there  is  a  failure  in  the  evidence  to  make  out  a  cause  of  action 
against  appellant  And  the  court  erred  to  his  prejudice  in  over- 
ruling his  motion  for  a  new  trial. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  and  for  further  proceedings  consistent  with  this 
opinion. 


Blue,  for  appellant. 
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William  Davis  v.  M.  L.  Steinbekgee's  Admr. 

Appeal  and  Error — Conflicting  Testimony — Verdict  Will  Not  be  Disturbed. 

Where  there  is  an  apparent  diversity  in  the  evidence  the  court  of 
appeals  will  not  disturb  the  verdict  of  twelve  jurors  who  saw  and  heard 
the  witnesses. 

APPEAL  FROM   HICKMAN    CIRCUIT   COURT. 
November  27,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  testimony  is  vexatioiisly  conflicting  on  the  decisive  question 
of  identity.  That  of  Hall  who  raised  the  appellee's  mule  and  of 
Zimmerman  who  sold  it  to  Steinberger,  is  so  positive  and  explicit 
as  to  its  peculiar  identifying  marks,  as  to  incline  the  preponder- 
ance in  the  appellee's  favor.  But  however  this  may  be,  there  is 
such  an  apparent  diversity  as  not  to  allow  this  court  to  disturb 
the  verdict  of  twelve  jurors  who  saw  and  heard  the  witnesses. 

Wherefore  the  judgment  is  affirmed. 

Lindseys,  Bullock,  for  appellant. 
Lindsay  &  Moss,  for  appellee. 


John  N.  Proctor  v.  W.  C.  Kincead  et  al. 

Actions— Irregularity  in  Pleadings— Waiver. 

The  plaintiffs  were  allowed  to  file  a  paper  purporting  to  be  both  an 
amended  petition  and  reply,  by  which  the  avermenti?  of  the  counter- 
claim were  controverted.  This  was  irregular,  and  plaintiff  might  have 
been  compelled  by  rule  to  elect  between  the  two  aspects  of  the  pleading 
that  of  or  the  other  might  be  stricken  out;  but  this  was  not  done,  and 
the  paper  seems  to  have  been  treated  as  a  reply  by  the  parties,  and  so 
recognized  by  the  court,  and  that  was  a  substantial  waiver  of  all  objection 
to  the  unauthorized  form  of  the  pleading. 
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APPEAL  FROM   FLEMING   CIRCUIT   COURT. 
December  1,  1869. 
Opinion  of  the  Court  by  Judge  Hardin  : 

The  answer  to  the  original  petition  sufficiently  alleges  facts 
importing  a  breach  of  the  contract  in  the  agreement  sued  upon, 
to  allow  the  defendant  to  enter  on  and  seed  the  land,  and  occupy 
part  of  the  house,  to  constitute  a  counter  claim,  which  might 
have  been  taken  as  true  if  not  controverted. 

But  although  fi  separate  reply  was  the  appropriate  pleading 
for  this  purpose,  the  plaintiffs  were  allowed  to  file  a  paper  pur- 
porting to  be  both  an  amended  petition  and  reply,  by  which  the 
averments  of  the  counter  claim  were  controverted.  This  was  irreg- 
ular, and  the  plaintiff  might  have  been  compelled  by  rule  to  elect 
between  the  two  aspects  of  the  pleading,  that  one  or  the  other 
might  be  stricken  out ;  but  this  was  not  done,  and  the  paper  seems 
to  have,  been  treated  as  a  reply  by  the  parties,  and  so  recognized 
by  the  court,  and  that  was,  we  think,  a  substantial  waiver  of  all 
objections  to  the  unauthorized  form  of  the  pleading. 

On  the  merits  of  the  case,  it  does  not  appear  to  us,  that  the 
evidence  as  to  the  alleged  violations  of  the  contract  by  the  plain- 
tiff, was  sufficient  to  entitle  the  defendant  to  any  relief  on  his 
counter  claim.  Some  interruption  seem  to  have  occurred  in  the 
attempt  to  seed  the  land,  and  in  the  enjoyment  of  part  of  the 
premises  by  the  defendant's  son  and  tenant,  under  the  contract, 
and  there  is  proof  that  the  crop  of  barley  was  damaged  by  Cooper's 
cattle,  but  none  of  these  facts  are  so  proved  as  to  distinctly  show 
a  breach  of  the  covenant  of  the  plaintiffs,  not  induced  or  assented 
to  by  the  defendants.  At  most  the  evidence  of  damage  by  the 
violation  of  the  plaintiff's  agreement  was  not  sufficiently  clear  to 
authorize  the  court  to  fix  and  set  off  any  amount,  against  the  plain- 
tiff's claim. 

Wherefore  the  judgment  is  affirmed. 

Rodman,  Scott,  Alexander,  for  appellant. 
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Leo  Thompson  et  al  v.  Wallek  Bartley's  Heirs. 

Judicial  Sales— Descriptions  of  Land  Sold— Purch^iser  Must  have  Good  Title. 
The  commissioner's  report  of  sale  fails  to  describe  the  land  sold  so 
that  same  can  be  identified  with  legal  certainty  and  the  purchaser,  there- 
fore, being  unable  to  get  a  good  title  was  not  compelled  to  pay  the  pur- 
chase money. 

APPEAL    FEOM    DAVIESS    CIRCUIT    COURT. 
October  12,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  judgment  in  this  case  must  be  reversed  for  two  reasons. 

1.  The  heirs  being  infants,  service  on  them  was  necessary 
before  their  real  estate  could  be  legally  sold. 

2.  The  petition  does  not  sufficiently  identify  the  reality  sought 
to  be  subjected.  Though  it  refers  to  various  documents  of  title 
it  states  that  indefinite  portions  had  been  sold ;  and  moreover  none 
of  those  documents  include  or  discribe  the  houses  and  lots  sold  by 
the  commissioner's  report,  in  any  way,  discribe  those  houses  and 
lots  so  that  they  can  be  identified  with  legal  certainty,  or  convey- 
ances made  assuring  valid  title.  The  appellants  therefore  being 
unable  to  get  a  good  title  ought  not  to  be  compelled  to  pay  the  pur- 
chase money. 

Wherefore  the  judgment  is  reversed  and  the  case  remanded  for 
proper  proceedings  according  to  this  opinion. 

Bajfj  for  appellants. 
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W.  E.  Maupin  v.  Edgab  Thompson. 

Landlord   and   Tenant— Lease— Holding   Over- Reasonable   Rent. 

In  the  absence  of  a  special  agreement  as  to  rent  to  be  paid  by  a  tenant, 
holding  over  after  the  expiration  of  his  lease,  he  will  be  required  to  pay 
same  rent  as  under  the  lease. 


APPEAIi  FROM   MONTGOMEBY   CIRCUIT    COURT. 
July  7,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

There  is  no  sufficient  legal  reason  shown  to  set  aside  the  consent 
decree  rendered  in  the  case.  Nor  is  there  a  preponderance  of  the 
evidence  against  the  allowance  for  the  rent  of  the  land  by  Thomp- 
son from  Maupin.  It  is  proved  that  by  special  agreement  between 
the  parties  after  the  agreed  lease  had  expired,  that  Thompson 
was  to  hold  over  and  pay  a  reasonable  rent  for  the  time  he  should 
enjoy  the  premises,  but  for  this  agreement  the  holding  over  would 
have  been  at  no  lower  rates  than  the  lease,  but  the  amount  of  the 
rent  must  be  established  by  proof  and  we  cannot  say  the  court 
erred  as  to  the  weight  of  the  evidence.  Wherefore  both  judgments 
are  affirmed  with  damages  on  the  last  judgment. 

It  may  be  that  Maupin  paid  the  $200  credited  tr  Carter  as  of 
November  21,  1864,  in  the  consent  decree  and  if  so  this  was  left 
out  in  the  same  decree  adjusting  the  credits  between  Maupin  and 
Carter  but  as  neither  the  petition  nor  amended  petition  for  a 
review  goes  for  this  or  any  other  mistake  we  cannot  consider 
it  but  the  same  must  be  recovered  in  the  appropriate  action  for 
money  had  and  received  or  other  appropriate  action.  Petition 
overruled. 

Turner,  Tenney,  for  appellee. 
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Ann  McIlvain  et  al  v.  John  R.  Moss  et  al. 

Dower— Consent  to  Judicial  Sale— Acceptance  of  Purchase  Money— Estoppel 
A  wife's  consent   to   a   judicial    sale    of    her   husbands  land    and   her 
acceptance  of  a  part  of  the  purchase  money  estopped  her  from  asserting 
her  contingent  right  of  dower. 

Estoppel  by  Judgment. 

The  appellant,  as  a  party  to  this  record,  is  concluded  by  this  adjudged 
estoppel  and  she  can  never  assert  a  right  to  dower  hereafter. 

APPEAL    FROM    HENRY    CIRCUIT    COURT. 
July  5,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  appeal  in  this  case,  having  been  taken  from  the  valid  judg- 
ment of  1866  and  not  from  the  void  judgment  preceding  it,  is  not 
barred  by  the  statute  of  limitation,  and  the  judgment  appealed 
from  is  erroneous  for  the  following  reasons : 

1.  Although  the  sale  of  the  103  acres  of  land  to  the  appellees 
must  be  deemed  a  sale  of  an  imincumbered  title,  and  the  purchasers 
are  therefore,  entitled  to  either  a  perfect  title  unincumbered  by 
Mrs.  Mcllvain's  potential  claim  to  dower  as  to  compensation  to 
the  extent  of  its  value,  yet  the  estimated  value  is  entirely  too  high. 

2.  Mrs.  Mcllvain's  consent  to  the  sale  before  it  was  decreed  and 
her  acceptance  of  $300  of  the  purchase  money  estopped  her  from 
asserting  her  contingent  right  of  dower.  Connolly  vs.  Rantler 
Srd  Bush  702. 

And  consequently,  as  she  will,  as  a  party  to  this  record,  be  con- 
cluded by  this  judged  estoppel,  she  can  never  availably  assert 
a  right  to  dower  hereafter  against  the  appellees.  This  assurance 
of  unimbarrassed  title  is  all  the  appellees  should  want  or  can  be 
entitled  to  in  this  case. 

The  judgment  for  $500  is  therefore  reversed  and  the  cause 
remanded  for  a  decree  conformable  herewith. 

Costs  will  not  be  adjudged  to  either  party  in  this  court  and  Mrs. 
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Mcllvain's  improper  claim  to  dower  should  subject  the  appellant 
to  all  the  costs  in  the  circuit  court. 


Pryor  &  Barbour,  Scott,  for  appellant. 
Rodman,  for  appellee. 


Ada  Maddox  v,  H.  M.  Gossom. 

Guardian  and  Ward— Costs  of  Court. 

In  a  suit  by  a  guardian,  to  confirm  a  report  previously  made,  he  will 
not  be  entitlai  to  his  coats,  where  it  is  shown  that  his  county  court 
settlement  was  condemned,  by  the  court  from  which  the  appeal  is 
prosecuted 

Same — Attorney  Fee* 

Nor  will  an  allowance  for  an  attorney  fee  to  the  guardian,  be  sustained. 

Guardian  and  Ward — ^Allowance  for  Maintenance. 

Where,  by  a  will,  the  principal  of  a  trust  fund  is  not  to  be  used,  the 
guardian,  who  had  the  use  of  the  wards  money  for  two  years  without 
interest,  cannot  complain  of  a  shortage  for  said  period  of  expenses  for 
board,  etc. 

APPEAL  FROM   TRIMBLE   CIRCUIT   COURT. 
February  21,  1870. 

OpINIOX   OF  THE  CoURT  BY  JuDGE  PeTERS  I 

In  July,  1853,  Eichard  Maddox,  of  Trimble  county,  made,  and 
published  his  will  in  which  he  bequeathed  to  his  daughter,  Ada- 
rena  Maddox,  then  of  tender  years,  twenty-three  hundred  dollars, 
and  appointed  appellee  her  testamentary  guardian,  directing  in 
the  same  sentence,  in  which  the  appointment  is  made,  "that  the 
interest  of  her  money  only  be  used  to  educate  her,  and  to  furnish 
other  necessaries  of  life." 

He  was  also  nominated  as  executor  in  the  will,  both  of  these 
trusts  he  understood. 
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In  September,  1865,  he  made  a  settlement  of  his  accounts  with 
the  judge  of  Trimble  county  court  as  guardian,  which  showed  that 
he  had  money  of  his  ward  in  his  hands,  amounting  to  $1072.13. 

And  in  January,  1866,  he  made  a  second  settlement  with  the 
same  judge  by  which  it  appeared  that  he  had  in  his  hands  funds  of 
his  ward  amounting  to  $1462.75.  These  settlements  were  filed 
and  no  exceptions  having  been  taken  thereto  were  confirmed,  and 
ordered  to  record  by  the  court 

In  April,  1866,  this  suit  in  equity  was  brought  by  appellee, 
against  his  ward,  in  which  he  alleges  that  she  was  then  about 
14  years  of  age,  that  the  interest  and  profits  on  her  estate  were 
wholly  inadequate  to  defray  the  expense  of  boarding,  clothing 
and  educating  her,  and  to  melt  the  current  expenses  incurred  there- 
for, he  had  been  compelled  to  expend  annually  a  part  of  the  princi- 
pal of  her  legacy,  whereby,  as  he  alleges,  it  had  then  been  reduced 
to  $1462.75,  which,  according  to  his  judgment,  and  belief  was 
proper,  and  best  for  his  ward  that  it  should  be  done,  and  he  did 
it  at  her  earnest  and  importunate  request,  and  that  she  then 
still  continued  to  importune  him  to  expend  more  of  the  principal 
in  that  way — He  then  concludes  with  a  prayer  that  the  settle- 
ment of  this  account,  approved  and  confirmed  by  the  county 
court,  may  be  sanctioned  and  confirmed  by  the  chancellor,  and  that 
he  might  be  authorized,  and  directed  by  the  court  to  expend 
annually  such  parts  of  the  principal  as  remained  in  his  hands 
to  the  purposes  of  the  maintenance,  and  support  of  his  ward 
as  the  court  should  deem  just  and  proper. 

The  expenditure  of  any  part  of  the  principal,  or  of  even  all  the 
annual  income  and  profits  of  the  ward's  estate  was  denied  in  the 
answer  of  the  guardian  ad  litem,  the  settlements  with  the  county 
judge  attacked,  and  surcharged,  and  their  correctness  controverted, 
and  the  failure  of  the  guardian  to  produce  vouchers  for  credits 
claimed,  and  allowed  him  urged  in  condemnation  of  said  settle- 
ments, and  it  was  furthermore  alleged  that  appellee  had  received 
money  of  his  ward  in  way  of  rents,  which  he  had  not  charged  him- 
self with,  nor  accounted  for  in  his  settlements. 

The  case  was  referred  to  the  master  to  state  and  settle  the 
accounts  of  the  guardian,  inquire  as  to  any  rents  he  migt  have 
received,  and  report  the  result  of  his  investigations  to  court 

The  master  reported  that  appellee  qualified  as  executor  of  the 
testator  on  the  13th  of  SeptemJ)er,  1853,  and  should  not  be  charged 
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with  interest  on  funds  in  his  hands  till  13th  of  September,  1860. 
Th^t  his  settlement  as  executor  of  18th  of  December,  1864, 
showed  the  sum  of  $1519.78  was  then  in  his  hands,  of  this  sum 
$681.75  was  received  for  rents  from  1859  to  1863  inclusive,  on 
which  interest  should  be  charged  from  the  date  of  receipts.  He 
adopted  the  amountei  allowed  in  the  county  court  settlements  for 
boarding  and  schooling  as  reasonable — considered  her  services  in 
the  family  of  appellee,  from  the  evidence,  worth  her  board  for 
the  four  years  preceding  the  settlement,  except  when  she  was  going 
to  school  which  time  he  fixed  at  18  months  as  shown  by  evidence 
of  I.  Manfield,  who  had  a  diary  kept  by  some  of  her  teachers 
which  was  filed.  Charged  interest  on  said  sum  before  stated  to 
be  in  his  hands  from  the  13th  of  September,  1860  to  1862,  with 
interest  on  the  amount  of  the  rents  from  the  times  they  were 
received,  making  the  interest  account  $155.28,  and  crediting  him 
by  boarding,  clothing,  and  tuition,  in  all  $307.80,  making  the 
expenditure  exceed  the  profits  or  income  for  the  two  years 
credits  for  schooling,  clothing,  physician's  bill,  and  nursing  and 
attention  while  his  ward  was  sick  reported  a  balance  in  his  hands 
of  $2171.31,  with  interest  from  the  22nd  of  May,  1867,  and 
reported  that  he  had  received  of  rents  $193.35  more  than  he  had 
accounted  for ;  had  sold  timber  from  land,  or  used  it  of  the  value 
of  $10;  rented  the  berries  one  year  for  $6,  and  used  them  two 
years  himself,  which,  estimating  them  at  the  price  for  which  he 
sold  the  berries  the  year  before  would  leave  him  indebted  to  the 
estate  in  the  further  sum  of  $221.35. 

Both  parties  excepted  to  the  master's  report,  all  of  which  on 
final  hearing  were  overruled  as  the  judge  expresses  it  in  his 
opinion,  and  the  report  confirmed,  except  so  far  as  it  is  incon- 
sistent with  his  judgment  then  rendered.  In  which  he  adjudged 
to  the  ward  the  sum  of  $1900  as  of  the  22nd  of  May,  1867,  being 
$21.31  less  than  the  amount  reported  by  the  master  as  due  her; 
which  amount  he  finds  due,  after  making  an  allowance  to  the 
guardian,  and  directs  credits  for  $175  which  was  paid  as  the 
judgment  expresses  on  the  23rd  of  May,  1867,  and  $150  paid 
the  21st  May,  1868 ;  it  is  further  stated  by  the  judge  that  he  is  of 
opinion  that  there  had  been  no  default  on  the  part  of  the  guardian, 
and  he  was  therefore  authorized  to  pay  the  costs  of  the  action 
out  of  the  ward's  money  in  his  hands,  including  a  fee  to  his 
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attorney  of  $60 ;  a  like  sum  is  ordered  to  be  paid  to  the  attorneys 
of  the  ward,  and  $76  to  the  master  for  his  services. 

From  which  judgment  the  ward  has  appealed,  and  the  guardian 
prosecutes  a  cross  appeal. 

Appellee  brought  this  suit  as  has  been  heretofore  shown  from 
his  allegations  in  his  petition  to  obtain  a  judgment  confirming 
his  two  county  court  settlements,  by  the  one  most  favorable  to 
his  ward  he  is  reported  to  owe  her  on  January,  1866,  only 
$1462.75,  when  by  the  report  of  the  master  in  chancery  he  was  in 
May,  1867,  in  her  debt  $2171.31  making  a  difference  of  over 
$700,  besides  $221.35  for  rents  in  his  hands  unacounted  for,  and 
even  if  the  judgment  could  be  approved  this  most  favorable  county 
court  settlement  falls  short  nearly  $500  of  the  true  amount  in 
his  hands,  and  for  which  he  should  be  accountable  to  say  nothing 
of  the  $221.35  for  rents,  etc. 

Whether  strict  dealing  would  not  throw  the  burden  of  boarding 
and  clothing  the  ward  on  the  guardian  for  the  two  years  he  had 
the  larger  portion  of  her  funds  in  his  hands,  and  for  which  time 
he  was  charged  no  interest,  as  he  entered  upon  the  trust  with  a 
full  knowledge  of  the  true  condition  of  the  estate,  being  the  execu- 
tor, and  knowing  as  he  did  that  the  will  required  of  the  guardian 
that  the  principal  of  the  ward's  estate  was  not  to  be  touched  for 
her  supoprt  and  education  is  a  question  which  might  be  discussed 
in  its  moral  and  equitable  aspect  both,  if  time  would  permit; 
but  its  consideration  may  now  be  waived,  and  the  propriety  of  the 
judgment  will  be  considered —  The  reason  for  reducing  the  sum 
below  that  reported  by  the  master,  it  not  explicitly  stated,  but  it 
is  to  be  inferred  from  the  language  that  the  difference  is  produced 
by  an  allowance  to  the  guardian  for  his  services. 

The  weight  of  evidence  conduces  to  the  conclusion  that  for 
the  period  allowed  by  the  comissioner  that  the  services  of  the  ward, 
sprightly,  industrious  and  amiable  as  she  is  sho^vn  to  be  would 
have  been  worth  even  more  than  her  board,  and  the  failure  of 
appellee,  to  produce  vouchers  for  his  expenditures  for  clothing  and 
tuition  fees,  does  not  recommend"  the  manner  he  has  discharged 
his  duty  to  the  especial  favor  of  the  chancellor —  And  the  excuse 
he  attempts  to  make  out  for  his  failure,  that  it  was  too  difficult 
to  get  and  keep  vouchers,  deceives  the  author  more  than  it  does 
those  whose  duty  it  is  to  review  his  conduct 

The  procuring  vouchers,  and  keeping  an  acount  of  his  ward 
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would  have  been  attended  with  less  trouble  than  to  produce  wit- 
nesses before  the  master  to  prove  the  probable  cost  of  clothing  and 
schooling  girls  of  her  age  and  means,  and  testing  it  by  the 
opinions  of  parents  in  the  neighborhood  of  what  their  daughters 
cost  them,  a  test  wholly  uncertain  and  unsatisfactory — and  the 
trouble  of  making  such  proof  greater  than  the  more  infallible  test 
of  producing,  unless  the  greater  part  of  the  witnesses  consisted  of 
the  family — and  family  connections. 

By  the  terms  of  the  will  the  daughter  of  testator  was  to  have 
her  legacy  immediately  and  if  a  part  of  it  was  to  be  raised  by  a 
sale  of  his  land,  the  rents  thereof  should  be  taken  to  make  up  the 
interest  on  the  deficit  until  it  was  sold — and  to  that  extent  she 
would  be  entitled  to  the  rents — the  portion  of  which  in  his  hands 
may  be  applied  to  pay  him  for  his  extra  labor,  which  seems  not 
to  have  been  disposed  of  by  the  judgment —  Besides  the  use  of 
over  $1500  for  two  years  for  which  he  was  charged  no  interest 
is  an  additional  reason  why  the  court  below  should  not  have  dimin- 
ished the  amount,  and  given  judgment  for  less  than  the  master 
reported;  the  principal  having  by  that  report  been  reduced  over 
$100. 

S'or  do  we  concur  with  the  court  below  in  making  the  ward  pay 
the  cost  of  the  suit  including  the  attorney's  fee  of  appellee.  The 
object  of  the  suit  was  to  sanction  what  had  been  illegally  done, 
and  to  procure  indulgence  for  future  unnecessary  expenditures, 
and  the  relief  sought  in  neither  aspect  was  granted,  but  the 
county  court  settlement,  even  by  the  judgment  of  the  court  below, 
condemned.  - 

The  rule  of  law,  therefore,  to  make  the  successful  party  pay  the 
cost  of  the  litigation  can  not  be  changed  because  the  successful 
party  is  an  infant  and  the  ward  of  her  adversary.  The  judgment 
must  therefore  be  reversed  on  the  original  appeal  and  the  cause 
remanded  with  directions  for  a  judgment  to  be  rendered  in  favor 
of  appUant  for  the  amount  reported  to  be  due  to  her  by  her  former 
guardian  being  $2171.31,  with  interest  from  22nd  ilay,  1867, 
subject  to  such  payments  as  he  may  show  he  has  paid  to  the  present 
guardian  under  orders  of  court,  or  without  such  orders  if  he  has 
paid  any — and  he  must  pay  the  cost  of  this  suit  in  the  court 
below  except  the  fee  to  the  master,  as  that  was  cost  incident  to 
his  relation  of  guardian  he  should  pay  it  out  of  the  fund  in  his 
hands  and  be  credited  bv  the  amount — and  as  the  evidence  shows 
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the  services  rendered  by  the  attorneys  for  the  ward  were  worth 
$100,  they  should  be  allowed  that  sum  and  the  judgment  is 
affirmed  on  the  cross  appeal  and  appellee  must  pay  the  costs  in 
this  court. 


Pryor  &  Barbour,  for  appellant 
Winslow,  Rodman,  for  appellee. 


W.  H.  DiNouiB  ET  AL  V.  E.  Ched's  Exors. 

Constable's  B<mdr— Allegations  in  Petition  as  to  Liability— Sureties. 

A  petition,  on  a  constable's  bond,  for  liability  for  dereliction,  must 
specify  each  debt,  and  the  reason  of  the  liability  therefor,  whether  because 
of  its  loss  by  reason  of  his  non-performance  of  duty,  or  whether  collected 
and  failure  to  pay  the  amount  over. 

APPEAL  FSOM  CAL-LOWAY  CIRCUIT  COURT. 
February  26,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

This  is  a  suit  on  a  constable's  bond  against  appellants  as  his 
securities  with  the  averment  that  said  constable  was  elected  to 
said  office  and  executed  said  bond  June  1,  1869,  whilst  the  receipt 
for  the  collection  of  the  debts  bears  date  of  April  1,  1859,  or  two 
months  previous  to  the  date  of  the  bond.  There  is  no  averment 
that  Clayton,  when  he  executed  said  receipt  was  a  constable,  and 
subsequently,  and  before  he  collected  the  debts,  was  re-elected  and 
that  he  then  had  said  debts  in  his  hands  as  such  constable  when  he 
executed  said  bond,  sued  on  and  by  reason  of  the  non-performance 
of  his  official  duties,  said  debts  remained  uncollected,  and  had 
been  lost,  or  that  he  had  collected  the  same  and  failed  to  pay  over 
to  said  plaintiffs. 

The  averment  should  specify  each  debt  and  the  reason  of  the 
constable's  liability  therefor,  and  whether  because  of  its  loss  by 
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reason  of  his  non-performance  of  duty  and  failure  to  collect  whilst 
the  debtor  was  solvent,  etc.,  or  whether  the  debt  had  been  collected 
by  him,  which  he  had  failed  to  pay  over. 

Even  by  the  most  liberal  intendment,  the  essential  facts  to  make 
these  securities  liable  are  not  averred,  hence,  no  cause  of  action 
is  shown  whereon  to  predicate  a  judgment  by  default  Wherefore, 
the  judgment  is  reversed,  with  directions  to  allow  the  plaintiff  to 
amend  his  pleadings,  should  he  offer  to  do  so  within  reasonable 
time. 

Holt,  for  rppellant. 

Bush,  for  appellee. 


C.  J.  CoKEB  V.  The  Commonwealth  fob  the  use  of  Jacob 

Powell. 

Bond  of  Sherifi— Breach— Leaving  State  After  Property  Conies  in  His  Hands. 
Property  coming  into  a  sherifT's  hands  on  attachment,  must  be  preserved, 
and  an  illegal  conversion  of  same,  and  leaving  of  the  state,  is  a  breach  of 
his  bond. 

Same— Pleading— Petition. 

A  petition  that  charges  such  a  breech,  is  substantially  good. 

Same— Canse  of  Action— When  Will  Accrue. 

A  cause  of  action  thereon,  would  not  however  accrue  until  the 
attaching  creditor  had  obtained  his  judgment  in  the  attachment  suit. 

Same— Statute  of  Limitationa. 

Such  judgment  being  rendered  within  seven  years  from  the  institu- 
tion of  an  action,  the  statute  of  limitations  would  not  discharge  the 
sureties. 

APPEAL  FROM  FULTON   OIECUIT  COUBT. 
February  19,  1870. 

Opinion  of  the  Coubt  by  Judge  Robbbtson  : 
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The  legal  effect  of  the  sheriff's  bond  is  to  guarantee  Jiis  faithful 
performance  of  every  official  duty.  ^Vhen  he  attached  the  horse 
the  law  requires  him  to  keep  it  subject  to  the  order  and  disposition 
of  the  court;  and  consequently  his  illegal  conversion  of  it  to  his 
own  use  and  leaving  the  state  without  accounting  for  it  was  a 
breach  of  his  bond.  The  petition  sufficiently  charges  that  breach, 
and  is,  therefore,  substantially  good. 

The  cause  of  action  did  not,  however,  accrue,  as  complete  and 
maintainable,  until  after  the  attaching  creditor  had  obtained  his 
judgment  in  the  attachment  case.  And  therefore  as  that  judg- 
ment was  rendered  within  seven  years  preceding  the  institution  of 
this  action  against  the  sureties  in  the  bond,  the  statute  of  limita- 
tions does  not  discharge  them  from  this  liability. 

^Vherefore,  *perceiving  no  error  in  the  judgment  against  these 
appellants,  the  judgment  is  affirmed. 


Bandle  &  Tyler,  for  appellant. 


W.  A.  Howard  v.  Sol  McCollam. 

Lands  and  Conveyances — ^Deeds. 

A  deed  of  conveyance,  containing  an  individed  one -seventh  part  of 
a  tract  of  and,  of  which  the  vendor  was  heir,  and  supposed  to  contain 
165  acres,  will  not  be  set  aside,  though  upon  the  allottment,  only  145 
acres  was  found  to  be  the  vendors  portion. 

Same— Equity. 

A  court  of  equity  will  not  rescind  such  a  deed  upon  the  ground 
of  misrepresentation,  holding  that  the  "one-seventh,"  was  all  that  was 
conveyed. 

APPEAL  FROM   LOUISVILLE   CHANCERY   COURT. 
February  8,  1870. 

Opinion  of  the  Court  by  Judge  Robertson  : 

On  the  4th  of  November,  1865,  the  appellant  and  his  wife,  in 
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consideration  of  a  house  and  lot  in  the  city  of  Louisville,  and  of 
$600  in  money,  $300  of  which  was  then  paid,  conveyed  to  the 
appellee  by  deed  of  general  warranty,  her  title  as  heir  of  her  father 
to  one  undivided  seventh  part  of  a  tract  of  land  in  Union  county; 
Kentucky.  Covenanted  to  procure  a  partition  allotting  her  por- 
tion by  definite  boundaries  and  then  to  make  a  supplemental  deed 
conveying  that  allotment  in  severalty  supposed  to  contain  165 
acres. 

And,  on  the  16th  of  December ,  1865,  the  appellee  brought  this 
suit  in  equity  seeking  a  rescission  of  that  contract,  on  the  alleged 
ground  of  want  of  title  to  the  Union  land,  and  of  the  appellant's 
insolvency. 

The  appellant  denied  the  alleged  insolvency,  exhibited  proof 
of  partition  allotting  to  his  wife  her  seventli,  containing  145 
acres,  and  tendered  another  deed  by  himself  and  wife  for  the  145 
acres  so  allotted  to  her. 

The  appellant  exhibited  a  long  concatenation  of  documentary 
title  from  the  Commonwealth  down  to  his  wife's  father,  with  only 
two  questionable  links  apparently  perfected  by  the  lapse  of  sixty 
years  without  any  disturbance  of  possession,  or  question  as  to  the 
derivative  title.  And  the  appellee  neither  specifies  any  defect  of 
title  nor  alleges  any  apprehension  of  eviction,  or  of  danger  of  dis- 
turbance, nor  attempts  to  prove  the  imputed  insolvency. 

The  contract  was  executed  so  far  as  to  pass  to  the  appellee  the 
title  of  the  appellant  and  wife  to  her  one-seventh,  and  without 
pretense  of  insolvency  affecting  the  legal  remedy  on  the  warranty, 
or  of  fraud  or  misrepresentation.  Equity  cannot  rescind  the  con- 
tract or  anticipate  eviction.  The  fact  that  Mrs.  Howard's  interest, 
when  separately  allotted  and  defined,  was  less  in  quantity  of  acres 
than  estimated  without  regard  to  quality  and  value,  is  no  ground 
of  complaint,  it  is  one-seventh  in  value,  and  that  is  what  was  con- 
templated by  the  contract. 

It  seems  to  us,  therefore,  that  the  appellee  was  premature  in 
his  action,  that  he  ought  to  have  accepted  the  supplemental  con- 
veyance as  tendered,  and  consequently  that  the  chancellor  erred  in 
decreeing  a  rescission  of  the  contract. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  consitsent  with  the  foregoing  opinion. 

Marshall,  for  appellant. 

Stirman,  for  appellee. 
34 
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Jenny  Gi3T)gell  v.  Maktha  B.  McClure,  et  al. 

Descent  and  Distribution— Advancements— Note  Due  Estate  by  Legatee. 

A  note,  executed  by  a  legatee  to  his  deceased  parent,  providing  "but 
not  to  be  paid  during  life  of  X  X  X  but  after  his  death,  to  be  paid 
out  of  the  portion  of  the  estate  descending  or  devised  to  the  undersigned/' 
is  held,  not  to  be  an  advancement  by  the  father  to  the  son,  but  a  debt 
due  the  estate. 

Wills — ^Appointment  in  of  Committee  for  Afflicted  Child. 

A  will,  in  which  it  provides  for  appointment  of  "a  committee  to  take 
charge  of  my  afflicted  daughter,  and  her  portion  of  my  estate,"  held 
that,  such  appointment  of  guardian  or  trustee  could  only  be  until  her 
arrival  at  twenty-one  years  of  age,  she  not  being  an  imbecile. 

Same. 

But  as  to  the  estate,  the  appointment  of  the  trustee  to  take  charge 
of  same  was  absolute. 

Same— Words  and  Phrases. 

The  word  "committee"  in  a  will,  in  an  appointment  to  take  charge 
of  an  afflicted  legatee,  and  her  estate,  held  to  mean  "trustee." 

Wills— Admitted  to  Record  Without  Appeal 

After  a  will  has  been  admitted  to  record  in  the  county  court,  and 
no  appeal  therefrom  is  made,  it  cannot  be  attacked  by  a  petition  in 
chancery,  in  the  absence  of  non-residents  or  infant  legatees  thereto. 

APPEAL   FROM    BATH    CIRCUIT    COURT. 
February  12,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

June  9,  1868,  the  Bath  county  court  admitted  to  record  a  paper 
as  the  last  will  and  testament  of  Allen  Gudgell,  from  which  no 
appeal  was  prosecuted  to  the  circuit  court,  and  as  none  of  the 
parties  are  non-residents  nor  infants  it  cannot  be  assailed  by 
petition  in  chancery,  as  was  decided  by  this  court  in  Cleveland^ 
Admr.,  vs.  Lyne  et  al,  6  Bush,  S8S,  because  none  are  within  such 
privilege  according  to  our  statutes. 
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So  far  then  as  said  paper  is  legatory,  the  county  court  probate  is 
conclusive. 

The  testator  appointed  McClure  and  wife 

"A  committee  to  take  charge  of  my  (his)  afflicted  daughter, 
Jenny  Gudgell,  and  her  portion  of  my  estate,  for  her  use 
and  benefit,  to  be  used  agreebly  to  her  necessities  at  their 
judgment  and  discretion,  and  if  she  should  not  live  to 
spend  any  considerable  portion  of  the  deposit,  the  balance 
to  be  handed  over  to  my  (his)  estate  and  distributed 
according  to  law." 

As  his  daughter  Jenny,  though  afflicted,  was  not  imbecile  of 
mind,  he  could  only  appoint  a  guardian  or  trustee  as  to  her  person 
until  she  arrived  at  majority,  but  as  to  the  property  he  could 
appoint  a  trustee  absolutely.  The  word  committee  is  used  as 
synonymous  to  trustee,  and  the  chancellor  properly  so  regarded  it. 

The  words  of  this  paper  are  legatory  and  their  meaning  pal- 
pable. The  testator  intended  his  said  daughter  to  have  an  equal 
share  of  his  estate  with  her  brothers  and  sisters,  or  their  descend- 
ants, and  that  McClure  and  wife  should  be  her  trustees  as  to  her 
interest  or  property,  and  if  it  was  not  necessarily  expended  in  her 
support,  then  to  be  returned  to  his  estate,  in  .other  words,  it  was 
given  to  her  for  life  with  the  right  to  expend  it  entirely  in  her 
support  if  necessary,  and  the  word  "deposit"  is  used  as  tantamount 
to  her  interest  therein. 

So  far  as  the  will  and  its  construction  are  concerned,  the  court 
properly  adjudicated.  But  there  is  another  question  in  which  an 
erorr  was  committed.  Joseph  Gudgell  executed  to  his  father,  the 
testator,  the  following  writing: 

"I,  Joseph  Gudgell,  acknowledge  myself  to  owe  and  be 
indebted  to  Allen  Gudgell  in  the  sum  of  sixteen  hundred 
dollars,  to  bear  interest  from  first  day  of  January,  1863, 
but  this  note  is  not  to  be  paid  during  the  said  Allen  Gud- 
gell's  life  time,  but  after  his  death  said  note  is  to  be  paid 
out  of  the  portion  of  said  Allen  Gudgell's  estate  that 
descends  to  or  is  devised  to  the  undersigned,  Joseph  Gud- 
gell, this  8th  day  of  March,  1867." 

'Joseph  Gudgell's  equal  interest  in  his  father's  estate  descended 
is  not  8u£Scient  to  pay  said  sum  with  the  interest  thereon.     He 


620  Kentucky  Opinions. 


Opinion  of  the  Court. 


claims  that  it  was  an  advancement,  that  he  owes  nothing  to  his 
father's  estate,  but  is  merely  barred  from  any  claim  therein,  and 
the  court  so  adjudged. 

This  writing  evidences  a  debt  to  bear  interest,  but  not  to  be 
paid  until  his  father's  death,  and  then  his  interest  in  his  father's 
estate  was  to  go  as  payment,  but  not  in  discharge  of  the  entire 
debt,  and  only  a  payment  to  the  extent  of  his  interest 

Had  it  been  an  absolute  advancement,  no  part  of  which  was  to 
be  reclaimed,  it  would  have  said  so,  but  instead  thereof,  it  was 
to  remain  a  debt  and  bear  interest  until  his  father's  death.  It  is 
obvious  that  the  meaning  of  both  parties,  at  the  time,  was  that  at 
the  old  man's  death  Joseph  was  to  settle  this  debt,  and  that  his 
interest  in  his  father's  estate  was  to  go  as  a  payment  thereon,  to 
the  extent  of  its  value. 

Wherefore,  the  judgment  is  reversed,  as  to  this  error,  with 
directions  to  ascertain  the  amount  of  said  debt  at  the  father's 
death,  and  the  amount  of  Joseph  Gudgell's  interest  in  his  estate, 
and  after  deducting  it  from  the  debt  to  adjudge  against  him  the 
remainder  so  far  as  Jenny  Gudgell's  interest  is  concerned,  as  the 
other  heirs  have  not  prosecuted  an  appeal,  the  judgment  as  to 
their  interest  cannot  be  disturbed. 


Lacy,  Young,  Stone,  for  appellant, 
Apperson,  Nesbitt  &  G,,  for  appellees. 


R.  W.  Meng  et  al  v.  C.  H.  Alexander  et  al. 

Schools  and  Colleges— Act  of  Legislature  Dissolving— Void  Acts. 

The  legislature  has  no  power  to  dissolve  an  educational  corporation, 
created  and  in  existence  for  a  number  of  years,  and  order  an  appropria- 
tion of  the  property  different  from  that  for  which  it  was  created. 

Same. 

The  act  of  the  legislature,  approved  February  17,  1866,  entitled  "an 
act  concerning  Allen  county  Seminary"  held  void,  in  that  it  authorizes 
the  sequestration  and  distribution  of  the  proceeds  of  the  seminary  lands 
not  contemplated  by  the  donors  thereof. 
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Same — ^Reversion  to  Donors. 

The  "reserving"  of  lands  in  a  town,  and  used  for  some  50  years  for 
school  purposes,  will  not  invest  the  trustees  of  the  school  with  title, 
that  may  be  disposed  of  on  dissolution  of  the  incorporated  school.  When 
dissolved,  the  land  would  revert  back  to  the  donors. 

APPEAL   FKOM   ALLEN    CIRCUIT    COUET. 
February  22,  1870. 

Opinion  of  the  Couet  by  Judge  Petebs: 

By  an  Act  of  the  legislature  of  Kentucky,  approved  the  3rd 
of  January,  1817,  certain  persons  therein  named  were  created  a 
body  politic,  and  corporate,  to  be  known  by  the  name  of  the  trus- 
tees of  the  Allen  Seminary,  and  by  that  name  were  to  have  a  per- 
petual succession,  etc.    Sess.  Acts  1816,  p.  20, 

By  an  Act,  approved  the  24th  of  January,  1827,  Sess,  Acts 
1826,  p.  112,  certain  persons  therein  named,  and  their  successors 
were  constituted  trustees  of  Allen  Seminary,  and  by  this  Act 
vested  with  all  the  corporate  powers  conferred  on  the  trustees 
appointed,  and  incorporated  under  the  preceding  Act  of  January 
3,  1817.  These  trustees  were  vested  with  power  to  sue  for  and 
recover  any  lands,  the  title  to  which  had  therefore  been  vested 
in  the  trustees  of  said  seminary,  and  with  full  power  to  sell  and 
convey  any  part  or  the  whole  of  said  lands,  and  lay  out  the  funds 
in  the  erection  of  the  necessary  buildings  for  the  accommodation 
of  tutors  and  pupils,  or  may  vest  it  in  any  active  stock  at  their 
discretion. 

It  appears  in  evidence  that  many  years  ago  a  house  called  a 
seminary  was  erected  on  a  lot  in  the  town  of  Scottsville,  the  county 
seat  of  Allen  county,  for  educational  purposes  and  was  also  used 
as  a  house  of  worship,  the  lot  on  which  the  house  was  erected  was 
doubtless  dedicated  by  the  trustees  of  Scottsville  to  educational 
purposes,  although  no  deed  is  filed,  but  Mulligan  proves  that  it 
is  marked  on  the  map  of  the  town  ''reserved,"  and  schools  were 
taught  there  from  the  time  the  house  was  erected  at  intervals ;  but 
whenever  there  was  a  school  in  said  town  up  to  1849,  when  trus- 
tees were  elected  as  this  witness  proves,  under  an  Act  approved  the 
22nd  of  January,  1849,  to  amend  the  Act  of  the  3rd  of  January, 
1817,  to  incorporate  Allen  Seminary,  by  which  provision  was 
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made  for  the  election  of  trustees  in  whom,  when  elected  and  quali- 
fied, all  the  powers,  privileges  and  immunities  were  vested  which 
were  conferred  on  the  trustees  named  in  the  original  Act.  And 
by  the  fifth  section  of  this  amendator;^  Act,  the  trustees  under  it, 
had  power  to  permit  the  trustees  of  the  then  common  school  sys- 
tem, in  said  county,  or  such  other  system  as  might  thereafter  be 
established  to  use  said  seminary  as  a  school  house.  Since  that 
Act  was  passed  the  house  has  been  repaired  and  fitted  up  under 
the  management  of  the  trustees  of  the  common  school  system,  and 
a  district  common  school  taught  there,  and  continued  up  to  the 
period  shortly  before  this  suit  was  brought. 

By  an  Act  of  the  legislature,  approved  the  17th  of  February, 
1866,  entitled  "An  Act  concerning  Allen  County  Seminary,"  the 
county  court  of  Allen  county,  a  majority  of  tiie  justices  being 
present,  and  concurring  therein,  were  authoried  to  appoint  one 
trustee  in  each  justice's  district  in  said  county  to  manage  and 
control  the  said  seminary  for  the  best  interests  of  the  citizens  of 
said  county  generally,  and  were  authorized  to  lease  said  seminary 
for  a  period  not  exceeding  one  year  at  a  time,  and  apply  the  money 
arising  therefrom  to  repairing  the  same.  And  they  are  further 
authorized,  three-fourths  concurring  therein,  to  sell  the  property 
on  the  terms  specified  in  the  Act,  and  distribute  the  net  proceeds 
of  the  sale  among  the  common  school  districts  in  said  county. 
Under  and  by  the  authority  of  that  Act,  Minge,  Stark  and  Down- 
ing, as  the  advertisement  shows,  proceeded  to  sell  the  property  and 
they,  with  others,  attempt  to  convey  it  to  their  vendee. 

Appellees  being  citizens  of  Allen  county  and  within  the  school 
district,  including  Scottsville,  and  a  part  of  them  being  common 
school  trustees  for  said  school  district  brought  this  suit,  to  set 
aside  said  sale,  and  to  be  secured  in  the  use  and  enjoyment  of  the 
property  in  the  way  and  for  the  purpose  the  same  was  dedicated, 
and  for  general  relief. 

The  court  below  set  aside  the  sale  made  by  Menge  and  others, 
and  that  the  trustees  for  the  common  school  for  said  district 
should  be  secured  in  the  occupation,  use  and  control,  of  said  prop- 
erty for  a  common  school  in  said  district  from  which  Menge  and 
others  have  appealed. 

It  is  certain  that  the  owners  and  proprietors  of  the  lot  on  which 
the  house  was  erected  dedicated  it  to  educational  purposes  more 
than  thirty  years  before  the  passage  of  the  Act  of  1866  supra. 
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that  for  the  better  carrying  out  the  objects  of  the  grantors,  the 
seminary  was  incorporated,  the  Act  of  1849  enlarged  the  powers 
of  the  corporators,  to  enable  them  successfully  to  effectuate  the 
purposes  of  the  corporation,  and  to  enlarge  the  sphere  of  its  use- 
fulness, by  cheapening  the  means  of  education  to  the  extent  that 
it  might  derive  aid  from  the  common  school  fund  of  the  State, 
consistent  with  the  objects  of  the  donors.  And  the  legislature  had 
no  power  to  dissolve  the  corporation,  to  appropriate  the  property 
to  purposes  totally  different  from  those  for  which  it  was  created, 
and  sequestrate  the  proceeds  and  distribute  them  in  a  way  never 
contemplated  by  the  donors.  If  the  corporation  should  be  dis- 
solved, or  fail  to  carry  out  the  objects  for  which  it  was  created, 
the  lot  would  revert  back  to  the  original  proprietors. 
Wherefore,  the  judgment  is  affirmed, 

Leslie  dk  Botts,  for  appellants. 

Bates  &  Mulligan,  for  appellee. 


Thomas  W.  Colescatt  v,  Morton  Galt  &  Co. 

Bill  of  Exchange — ^Endorser — Condderation  for — ^Banks  and  Banking. 

Where  a  discounting  bank,  requests  an  endorsement  of  other  than  the 
payee  of  a  draft,  and  such  endorsement  is  given,  the  payment  of  the 
amount  to  the  payee,  -is  a  sufficient  consideration  to  hold  the  other 
endorser  liable. 

Words  and  Phrases. 

''In  current  funds/'  recited  \n  a  draft,  or  certificate  of  deposit,  means 
lawful  money  in  current  circulation. 

APPEAL  FBOM  JBFFEESON  CIRCUIT  COURT. 
February  1,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

William  Winter  being  a  stranger  to  appellees  and  holding  a 
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certificate  of  deposit,  apparently,  for  one  thousand  dollars  in  cniv 
rent  funds  on  the  National  Bank  of  the  Republic,  city  of  New 
York,  and  desiring  to  get  it  discounted  took  appellant  to  appellees, 
who  are  bankers  of  Louisville,  for  the  purpose  of  identifying  him, 
when  appellees  said  to  appellant  if  he  would  indorse  the  paper 
they  would  buy  it,  to  which  he  assented  and  placed  his  name  below 
that  of  Winters  on  said  certificate. 

It  is  averred  in  the  petition  that  the  words  "current  fimds" 
mean  in  said  certificate  of  deposit  lawful  money  of  the  United 
States  of  America.  Appellant  insists  he  put  his  name  upon  said 
paper  for  identification  and  not  with  any  view  of  being  responsi- 
ble. He  does  not  traverse  the  allegation  as  to  the  meaning  of  the 
words  "current  funds."  As  the  appellees  required  a  home  indorser 
before  they  would  purchase  the  paper  and  Colescatt  agreed  to 
become  such  and  actually  indorsed  it  before  they  purchased,  the 
consideration  paid  to  Winters  was  ample  to  sustain  Colescatt's 
obligation  as  indorser,  and  the  judgment  as  to  his  liability  is  right 

It  is  also  insisted  as  error  that  the  judgment  is  for  money 
instead  of  the  value  of  the  currency,  and,  that  as  in  this  State 
nothing  but  gold  and  silver  is  regarded  as  a  legal  tender,  the  value 
of  the  currency  should  have  been  ascertained  and  the  amount 
reduced  accordingly.  Whilst  this  is  technically  and  rigidly  legal, 
yet  the  almost  universal  custom  of  our  people  is  to  receive  such 
funds,  even  upon  judgments,  and  executions,  and  appellees  say 
in  this  case  they  are  willing  to  do  so,  which  perhaps  would  be 
binding  on  them. 

But  if  this  should  not  be  so,  as  the  averment  that  the  words 
current  funds  mean  lawful  money  is  not  denied,  nor  controverted 
in  any  shape,  we  cannot  over  its  confession  judicially  determine 
that  such  words  do  not  mean  lawful  money,  which  in  this  State 
is  held  only  to  be  gold  and  silver  coin,  tiierefore,  although  we 
might  reverse  on  this  technical  error,  under  other  circumstances 
yet  we  cannot  in  this  case. 

The  certificate  of  deposit  having  been  raised  from  one  hundred 
to  one  thousand  dollars  was  a  forgery  and  the  New  York  bank  not 
responsible  for  it,  but  the  indorsers,  Winters  and  Colescatt,  were 
severally  and  jointly.  As  one  hundred  dollars  was  really  deposited 
with  said  bank,  it  still  owed  that  amount  and  doubtless  was  willing 
to  pay  it,  hence  the  probable  willingness  of  the  appellees  to  credit 
the  debt  that  much. 


KiDD  V.  Hull,  et  al.  525 

Opinion  of  the  Court. 


Wherefore,  the  judgment  is  affirmed, 
Thompson,  for  appellant. 
Pirtle  &  Caruih,  for  appellee. 


Zadock  Kidd  v.  Thomas  B.  Hull  et  al. 

Syidence — ^Impeachment  of  Sheriff's  Return  on  Summons. 

In  the  absence  of  fraud  or  collusion,  with  a  plaintiff,  a  sheriff's  return 
as  between  the  litigants  is  conclusive,  and  parol  evidence  is  not  admissible 
to  impeach  it. 

Same. 

This  rule  will  apply,  through  the  testimony  of  the  sheriff  and  others 
conduces  strongly  to  the  conclusion  that  the  summons  was  not  executed 
as  required  by  section  74  of  Civil  Code. 

APPEAL  FEOM   MONTGOMBEY   CIECUIT   COUET. 
February  11,  1870. 

Opinion  of  the  Couet  by  Judge  Williams: 

This  appeal  is  from  a  judgment  dissolving  an  injimction 
obtained  by  the  appellant,  of  a  judgment  against  him  in  favor 
of  the  appellee,  and  dismissing  the  action. 

The  foundation  of  the  judgment  which  was  enjoined  was  an 
alleged  indebtedness  of  the  appellant,  to  Richard  Ware,  a  debtor 
of  the  appellee ;  and  although  the  papers  of  that  suit  seem  to  have 
been  lost,  the  judgment  appears  to  have  been  rendered  against 
the  appellant,  by  default,  as  a  defendant  in  the  action,  duly  before 
the  court  by  service  of  process.  Nevertheless,  the  grounds  of  the 
injunction,  as  alleged,  were  that  the  appellant  was  not  indebted 
to  Ware,  and  was  not  in  fact  summoned  as  a  defendant  in  the 
action,  and  that  the  judgment  was,  therefore,  void. 

The  parol  testimony  of  the  sheriff  and  others  conduces  strongly 
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to  the  conclusion  that  the  summonB  was  not  executed  as  required 
by  section  74  of  the  Civil  Code,  notwithstanding  the  return  made 
by  the  sheriff,  as  established. 

But  there  being  no  evidence  of  collusion  between  the  sheriff 
and  the  appellee,  or  of  fraud  in  the  latter,  the  return  of  the  sheriff 
as  between  the  parties  was  conclusive  and  parol  evidence  was  not 
admissible  to  impeach  it  (Caldwell  vs.  Harlan,  3  Monroe,  SJ^Q; 
Shaffett  vs.  Menefee,  ^  Dana,  150.) 

The  court,  therefore,  properly  dissolved  the  injunction  and  dis- 
missed the  petition. 

WTierefore,  the  judgment  is  affirmed. 


Holt,  for  appell(int. 
Turner,  for  appellees. 


L.M.  Lee  v.  J.  M.  Hakpeb  &  Co. 

Arbitration  and  Award— Petition  on— Cause  of  Action. 

A  petition  on  an  amount  found  by  arbitrators,  is  sufficient,  if  it  set 
out  the  covenant  between  the  parties  to  show  the  demand,  and  the  award 
to  show  the  amount  due. 

Same — ^Demurrer. 

A  demurrer  to  such  petition  should  not  be  sustained  as  it  shows  a  cause 
of  action. 


APPEAIi  FKOM  HICKMAN  CIRCUIT  COURT. 
« 
February  21,  1870. 

Opinion  of  the  Court  by  Judge  Williams  : 

Appellees  having  obtained  from  appellant  permission  to  run 
his  mill  race  through  the  latter's  land  executed  to  him  a  covenant 
to  compensate  him  "for  any  damages  that  said  race  may  cause 
to  said  land,"  and  in  case  the  parties  concerned  cannot  agree  as 
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to  the  value  of  the  land  damaged  by  said  race  and  mill,  each  were 
to  select  an  arbitrator,  and  in  case  of  disagreement  they  to  select 
a  third  umpire,  and  these  were  to  ascertain  the  damages,  and  the 
partis  were  to  abide  their  award. 

The  parties  did  select  each  a  man  who  awarded  to  Lee  two  hun- 
dred dollars  and  wrote  their  award  on  the  back  of  said  covenant. 
Harper  &  Co.  not  paying,  Lee  brought  this  action,  setting  up  the 
covenant  and  award  with  protest  of  both  and  an  averment  that 
each  had  selected  an  arbitrator  who  had  made  their  written  award 
on  the  back  of  the  covenant  and  that  the  defendants  had  due  notice 
thereof. 

To  this  petition  and  amendment  the  court  sustained  a  demurrer. 

There  is  now  but  one  form  of  action,  that  by  petition,  and  when 
a  cause  of  action  is  set  out,  to  sustain  a  demurrer  is  erroneous. 

This  writing  covenanted  that  the  defendants  would  compensate 
the  plaintiff  for  the  damage  to  his  land  by  running  their  mill  race 
through  it,  and  provided  a  means  of  ascertaining  the  amount 
alternately^,  that  is,  by  the  agreement  of  the  parties  or  by  arbitra- 
tion, the  ascertainment  of  these  damages,  however,  either  way  did 
not  perform  the  covenant  to  compensate,  that  could  only  be  done 
by  payment ;  the  award  only  made  certain  the  amount  of  damages. 
It  was,  therefore,  proper  to  set  out  the  covenant  and  the  award; 
the  one  to  show  the  demand,  the  other  to  show  the  amount. 

The  averment  of  due  notice  of  the  award  is  sufficient. 

The  petition  and  amendment  sets  out  a  good  cause  of  action  and 
their  dismissal  upon  demurrer  was  erroneous  and  the  judgment  is 
reversed  for  further  proceedings. 

Bullock,  for  appellant. 

Lindsay,  for  appellee. 
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Latjba  S.  Ross  v.  Bbannin,  Summers  &  Co. 

Husband  and  Wife — ^Mortgage  by  Wife  for  Accommodation  of  Husband — ^Bills 
and  Notes. 

A  mortgage  by  a  wife,  on  her  property,  as  accommodation  endorser  for 
her  husband's  debts,  is  held  good,  and  liable  to  the  acceptors  of  a  biU  of 
exchange,  though  the  mortgage  be  given  to  payees  thereon,  who  endorsed 
same  over  to  such  acceptors. 

Pleading — ^No  Response  to  a  Cross-Petition^Judgment. 

Where,  in  a  cross-petition,  certain  items  in  dealings  between  the 
principal  litigants  are  surcharged,  a  judgement  withcmt  answer  thereto 
is  erroneous. 

Bills  and  Notes— Rate  of  Interest  Payable,  Where  Due. 

Interest  on  notes  or  bills  of  exchange  is  chargeable  at  the  rate  in  force 
in  the  State  where  the  debt  is  payable.  This  should  apply  to  judgments 
of  foreclosure. 


APPEAL  FBOM  LOUISVILLE   CHANCEBY   COURT. 
February  2,  1870. 

Opinion  op  the  Court  by  Judge  Williams: 

March  31,  1866,  John  O.  Ross,  appellant's  husband,  drew  two 
bills  of  exchange  on  Messrs.  Hilliard,  Summers  &  Co.  of  New 
Orleans,  Louisiana,  the  one  for  six  thousand,  the  other  for  two 
thousand  dollars,  the  first  payable  January,  the  second  February 
1,  1867,  and  both  of  which  were  payable  to  the  order  of  A.  O.  and 
J.  S.  Brannin,  and  accepted  by  the  drawees. 

The  same  day  appellant  and  her  husband  executed  a  mortgage 
on  a  tract  of  land  belonging  to  her  and  upon  which  they  resided, 
in  Jefferson  county,  Kentucky,  "to  secure  the  payment  of  said  two 
drafts^'  as  recited  in  the  mortgage. 

It  is  further  recited  therein  that  said  J.  O.  Ross  was  the  real 
debtor  in  said  bills  of  exchange,  the  drawees  and  payees  being 
only  accommodation  parties. 

Brannin,  Summers  &  Co.  being  the  successors  of  Hilliard,  Sum- 
mers &  Co.,  these  bills  were  transferred  to  them.     John  O.  Ross 
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continued  his  dealings  with  the  drawees  and  their  successors  from 
soon  after  the  date  of  said  bills  until  they  were  due. 

He  also  shipped  them  his*  crop  of  cotton  as  was  originally 
agreed,  as  these  bills  seem  to  have  been  made  to  secure  advances 
to  aid  in  raising  the  crop. 

To  subject  said  mortgage  property  to  the  balance,  as  claimed, 
of  over  six  thousand  dollars  due  appellees,  this  suit  of  foreclosure 
and  for  sale  Was  brought 

Whether  or  not  A.  O.  and  J.  S.  Brannin  endorsed  said  bills 
without  recourse,  is  a  matter  of  no  consequence,  nor  did  such 
endorsement  disprove  the  recital  in  the  deed,  that  J.  O.  Ross  was 
the  real  debtor  and  the  others  were  accommodation  parties,  nor 
did  it  alter  the  real  intent  and  covenant  of  the  mortgagors  to 
secure  the  payment  of  said  bills,  or  even  if  A.  O.  and  J.  S.  Bran- 
nin were  not  part  of  Hilliard  and  Summers  &  Co.,  still  the  mort- 
gage to  them  to  secure  the  payment  of  the  bills  would  inure  to  the 
benefit  of  the  drawees  who  became  acceptors. 

The  defense  of  Mrs.  Ross,  therefore,  as  to  the  responsibility  of 
her  property  which  had  been  mortgaged  to  secure  these  debts,  is 
wholly  unavailing.  But  in  her  answer  and  cross-petition  she  sets 
up  as  erroneous  various  items  of  usury,  commissions,  etc.,  and  calls 
on  the  plaintiffs  to  answer  and  exhibit  their  itemized  account, 
current 

To  this  they  made  no  response,  but  filed  their  itemized  account 
current 

Without  response  denying  or  explaining  such  items  they  should 
have  been  disallowed. 

.  By  the  judgment  the  debt  is  also  made  to  bear  ten  per  cent 
interest,  from  the  time  due  until  paid,  which  is  also  erroneous. 
The  true  rule  is  to  let  the  conventional  interest,  where  it  is  col- 
lectable by  the  -law  of  the  place  where  the  debt  is  payable,  run 
up  to  the  judgment,  when  the  original  contract  being  merged  in 
the  Kentucky  judgment  only  six  per  cent  from  its  date  is  allowed, 
and  we  think  this  rule  should  also  be  applied  to  judgments  of 
foreclosures. 

The  attorney's  fee  of  $500  seems  also  to  be  unnecessarily  large. 

A  reasonable  attorney's  fee  should  be  allowed,  as  the  same  is 
also  secured  by  the  mortgage,  in  case  legal  proceedings  to  fore- 
close it  should  have  to  be  resorted  to,  or  the  debt  should  have  to 
be  collected  by  legal  proceedings. 
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But  one  deposition  was  taken  and  that  in  the  city  of  LouisvillS; 
where  the  mortgagees  live  and  where  they  can  themselves  attend 
to  the  collection  and  reception  of  the  money  when  it  is  ready  to  be 
paid  over.  An  attorney's  fee,  as  to  Mrs.  Ross,  should  only  be 
allowed  for  the  reasonable  compensation  in  bringing  the  suit  and 
prosecuting  it  to  a  successful  termination,  and  near  ten  per  cent 
on  this  large  sum  seems  to  be  unreasonable  for  such  services  as 
were  rendered  in  this  case. 

For  these  errors  alone,  the  judgment  must  be  reversed,  with 
directions  to  allow  a  response  to  the  cross-petition,  and  after  purg- 
ing the  account  of  all  compound  interest  ajid  other  erroneous 
items,  and  ascertaining  reasonable  compensation  to  the  attorney 
for  the  services  actually  rendered,  including  such  as  may  have  been 
rendered  in  this  court,  to  order  a  foreclosure  and  sale  for  the 
amount  so  ascertained  to  be  due.  As  the  husband  had  been 
declared  a  bankrupt,  it  was  right  to  refuse  a  judgment  as  to  him. 

D.  W.  SanderSj  Barrett  &  Roberts,  for  appellant. 

Thompson,  for  apepllees. 


O.   0.  ElOHAKDSON  ET  AL  V.  BaMBEROEE,  BlOOM  &  Co. 

Damages — Officers  Neglect  to  Execute  Process— Instmctions. 

In  a  suit  against  an  officer  for  failure  to  execute  a  process  to  be  served, 
an  instruction  "It  is  no  excuse  for  his  failure  to  levy  said  process  with- 
out delay  that  he  had  in  his  hands  other  papers  of  a  less  summary  char- 
acter" is  held  erroneous,  without  an  explanation  to  the  jury  of  the 
meaning  of  "less  summary." 

Same— Evidence  of  Removal  of  Property. 

It  is  err^r  to  refuse  a  defendant  proof  of  the  probable  cost  of  removal 
and  taking  care  of  property,  where  sued  for  damages  for  his  dereliction 
as  this  would  be  material  to  lessening  of  the  damages  recoverable. 

APPEAL  FBOM  MEADE   OIBCUIT   COUBT. 
February  12,  1870. 
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Opinion  of  the  Ck>urt. 
Opinion  of  the  Court  by  Judge  Peters: 

It  was  appellant's  duty  as  sheriff  of  Meade  county  to  execute 
all  legal  precepts  and  process  directed  to  him  to  execute,  with  dili- 
gence and  reasonable  promptness,  and  to  enable  him  to  discharge 
tiiese  duties  he  should  have  as  many  deputies  as  such  business  would 
require.  And  it  is  the  duty  of  the  sheriffs  also  to  apply  to  the 
offices  of  the  clerks  of  the  county  and  circuit  courts  of  their 
respective  counties  for  precepts  directed  to  them  to  execute,  as 
frequently  as  the  ordinary  business  transacted  in  said  offices  may 
require,  but  it  would  be  very  difficult  and  impracticable  to  pre- 
scribe how  often  each  day  (Sundays  excepted)  such  applications 
should  be  made,  depending  somewhat  upon  the  approach  of  a 
circuit  court,  the  usual  amount  of  litigation  in  the  county,  etc. 

In  this  view  of  the  case  no  objection  is  perceived  to  instruction 
No.  1,  giving  on  motion  of  appellees. 

But  the  second  instruction  is  objectionable.  What  meaning  is 
to  be  attached  to  the  expression, 

"It  is  no  excuse  for  his  failure  to  levy  said  process  without 
delay  that  he  had  in  his  hands  other  papers  of  a  less  sum- 
mary character/^ 

the  jury  might  not  readily  have  comprehended.  We  must,  how- 
ever, presume  that  the  court  intended  by  the  terms  "a  less  sum- 
mary character"  a  particular  character  of  process  which  did  not 
require  as  much  dispatch,  and  the  necessity  for  its  execution  as 
pressing  as  the  attachment  of  appellee's,  and  while  the  jury  may, 
and  we  may  assume  did,  so  understand  the  instruction,  still  it 
was  erroneous,  in  not  explaining  to  them  what  papers,  if  the 
sheriff  had  such,  "were  less  summary,"  instead  of  making  them 
the  judges  of  the  character  of  such  papers  and  process  as  required 
the  more  prompt  action. 

By  another  instruction  the  jury  were  told  that  the  criterion  of 
damages,  if  they  found  for  appellees,  was  the  value  of  the  prop- 
erty which  Wolf  had,  less  the  cost  of  removing,  taking  care  of, 
etc.,  and  still  when  appellant  offered  to  prove  the  probable  cost  of 
removing  and  taking  care  of  the  same,  the  evidence  was  objected 
to  and  the  objection  sustained  by  the  court,  this  was  also  erro- 
neous; the  evidence  was  material  and  competent  and  should  not 
have  been  refused. 
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Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial  and  for  further  proceedings  consistent  herewith. 

Walker,  for  appellants. 

Farleigh,  Alexander,  for  appellees. 


K.  E.  Patrick  v.  L.  B.  Whitaker's  Admr. 

Juiy— 'Dispersing  on  Account  of  Sickness— Objections  Waived. 

Where,  without  objections,  a  jury  is  dispersed  under  charge  of  the  court 
and  before  recalled,  part  of  them  serve  in  another  case,  neither  litigant  can 
be  heard  to  complain. 

Oral  Instructions— Must  be  Objected  to  When  Given— Appeal. 

Oral  instructions  must  be  objected  to  when  given,  or  a  demand  to 
have  them  reduced  to  writing,  to  be  available  on  appeal. 

'Peremptory  Instruction — ^Evidence  Contradictory. 

Where  the  evidence  is  conflicting,  it  is  peculiarly  within  the  province 
of  the  jury,  and  a  peremptory  instruction  is  improper. 

APPEAI.   FROM    DAVIESS    CIRCUIT    COURT. 
February  5,  1870. 

Opinion  of  the  Court  by  Judge  Wii-liams: 

This  was  a  suit  by  appellee  on  the  note  of  the  appellant  for  $350, 
executed  to  C.  Crabtree,  August  13,  1864,  and  assigned  to 
appellee. 

The  defendant  pleaded  payment  and  various  items  of  account 
against  Crabtree  as  an  off-set,  to  which  appellee  responded 
traversing  the  same.  Crabtree  being  made  a  party  responded 
traversing  some  of  the  items  and  pleading  as  against  Patrick's 
account  also  an  account  of  various  items. 

A  jury  was  sworn  to  try  the  issue,  and  after  hearing  the 
evidence,  were  permitted  to  disperse  under  charge  of  the  court, 
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without  objection,  because  of  the  sickness  of  the  family  of  one  of 
the  jurors.  It  was  several  days  before  they  were  again  called 
together,  in  the  mean  time  a  portion  of  this  jury  served  as  jurors 
in  other  cases.  When  they  were  called  together  the  argument 
proceeded  without  objection  and  the  court  gave  some  vetbal 
instructions  without  objections  from,  or  a  demand  that  they  should 
be  reduced  to  writing  by  either  party. 

The  court  had  given  and  refused  written  instructions  previously, 
to  which  exceptions  were  taken.  No  misconduct  on  the  part  of 
the  jury  is  set  up  by  either  party.  This  was  a  reasonable  cause 
for  permitting  the  jury  to  disperse,  by  the  court,  and  certainly 
so  when  neither  party  objected. 

It  was  not  reasonable  in  such  a  case  that  the  jurors  should 
serve  on  other  cases  in  the  mean  time,  and  had  it  not  been,  when 
the  parties  proceeded  with  the  trial  uncomplainingly,  this  was  a 
waiver. 

Xor  can  either  party  object  after  verdict,  to  parol  instructions 
when  no  objections,  nor  a  demand  to  have  them  reduced  to  writing, 
were  made  at  the  time.  The  evidence  was  conflicting  and  peculiar- 
ly within  the  province  of  the  jury,  and  had  all  the  written  instruc- 
tions been  correct,  we  could  not  reverse  on  its  preponderance  for 
either  party.  But  it  was  proven  by  the  witness,  Banks,  in  his 
deposition,  that  in  the  fall  or  winter  of  1864-5,  he  heard  Patrick 
ask  Crabtree  if  he  had  that  note  with  him,  when  Crabtree  answered 
he  had  not,  that  it  was  misplaced  aaong  his  papers  and  that  he 
would  bring  it  to  Patrick  or  destroy  it. 

Notwithstanding  this  evidence,  the  court  instructed  the  jury 
that  "they  must  find  for  the  plaintiff  the  note  sued  for.^' 

There  were  various  and  complicated  dealings  between  Crabtree 
and  Patrick,  as  well  as  a  trade  of  house  and  lot  in  Jeffersonvillc; 
Indiana  for  a  half  interest  in  a  mill  in  Daviess  county,  Kentucky^ 
and  then  a  re-sale  of  the  house  and  lot,  for  »which  this  and  per- 
haps another  note  for  a  like  amount  were  executed. 

But  under  the  state  of  pleadings  and  on  the  evidence,  this  per- 
emptory instruction  should  not  have  been  given,  on  the  contrary^ 
the  jury  should  have  been  left  free  to  determine  the  question  on 
the  evidence  whether  or  not  the  note  had  been  dischargd  and 
paid. 

Judgment  reversed  for  a  new  trial  and  further  proceedings. 
35 
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Geobge  BL  Peebin  and  E.  D.  Rowland  v.  Philip  Ammeb^ian. 

Descent  and  Distribution— Usurious  Note  in  Hands  of  Legatee. 

After  a  uslirious  note  has  passed  into  the  hands  of  a  legatee  as  his 
distribution  of  an  estate,  it  can  only  be  purged  of  an  amount  prorated 
according  to  his  share  of  the  estate. 

APPEAL  FROM   HARBISON   CIRCUIT   COURT. 
February  21,  1870. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  casual  remark  of  the  judge  in  the  presence  of  the  jury,  in 
reference  to  the  testimony  of  Eowland,  if  an  error  at  all,  was  not 
prejudicial  to  appellant.  It  did  not  follow  that  because  the  judge 
did  not  understand  the  witness  that  the  jury  should  by  the  remark 
be  made  to  conclude,  or  be  induced  thereby  to  believe,  they  did 
not  understand  him  also. 

We  see  but  one  error  prejudicial  to  appellants,  and  for  that 
the  judgment  must  be  reversed. 

From  the  testimony  of  Rowland,  it  appears  that  at  the  death 
of  James  Ammerman  he  held  a  note  on  him,  due  1st  of  January, 
1858,  for  $416.76.  That  note  appellee  got  as  part  of  his  dis- 
tributable share  of  his  brother's  estate,  all  of  which  was  for 
usurious  interest,  that  interest  was  calculated  at  the  rate  of  ten 
per  cent  per  annum  on  that  note,  from  the  time  it  was  due,  the 
23rd  of  May,  1863,  when  to  that  note,  with  the  interest  thus  cal- 
culated, was  added  a  sum  of  money,  which  with  interest  on  all 
that  was  due  on  the  note,  calculated  at  ten  per  cent  per  annum  to 
the  23rd  of  March,  1864,  made  up  the  sum  of  $1788.50,  for  which 
the  note  sued  on  was  executed.  And  interest  paid  on  the  last 
named  sum  at  the  rate  of  ten  per  cent  per  annum  until  the  10th 
of  March,  1867.  If  the  jury  believed  the  foregoing  facts  from  the 
evidence,  and  that  the  whole  of  the  note  for  $416  was  for  usurious 
interest,  the  court  should  have  told  them  to  deduct  the  one-seventh 
thereof,  and  calculate  interest  on  it  at  10  per  cent  per  annum 
from  the  date  of  its  maturity,  and  deduct  it  from  the  note  as  of 
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date  23r(l  of  May  1863,  which  was  substantially  asked  and  was 
refused. 

It  was  not  for  this  court  to  suggest  the  proper  or  best  mode  of 
calculation  to  be  adopted  to  arrive  at  the  most  satisfactory  con- 
clusion as  to  the  amount  of  usury,  if  any. 

The  business  and  duty  of  the  court  is  to  correct  such  errors  as 
the  record  presents  on  final  orders  and  judgments,  and  perhaps 
tlie  less  it  wanders  from  the  line  of  duty,  the  more  authorative 
it«  opinions  will  be  regarded. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial  and  further  proceedings  consistent  herewith. 

Trimble,  for  appellants. 

V^ard,  for  appellee. 


Jane  Ozham  et  al  v.  William  Stephens  et  ax. 

Wills — dndiie  Influence — Exclusion  of  Children. 

A  will,  voluntarily  made,  unconstrained  by  influence  or  dictation  by  any 
one,  will  be  upheld,  though  all  the  testators  property  be  given  therein 
to  a  second  wife  and  son,  to  the  exclusion  entirely  of  a  former  divorced 
wife  and  children. 

APPEAL    FROM    ESTILL    CIRCUIT    COURT. 
February  11,  1870. 

Opinion  of  the  Court  by  Judge  Hardin  : 

•  Matthias  Ozham  died  at  the  age  of  about  57  years,  having 
recently  before,  and  during  his  last  illness,  executed  a  will  which 
is  the  subject  of  this  controversy,  it  haying  been  admitted  to  pro- 
bate in  the  county  court,  and  subsequently  set  aside  by  the  judg- 
ment of  the  circuit  court,  from  which  this  appeal  is  prosecuted. 

The  testator  was  twice  married,  having  been  divorced  from  his 
first  wife,  who  as  well  as  the  last  one,  survived  him,  and  by  the 
provisions  of  the  will  the  last  wife  and  her  infant  son,  who  are 
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now  appellants,  were  preferred  to  the  children  of  the  first  mar- 
riage, who  contested  the  will  in  the  court  below. 

Incompetency  of  the  testator,  and  undue  influence  of  his  wife 
over  him,  were  the  alleged  grounds  for  setting  the  will  aside,  and 
are  now  relied  on  as  reasons  for  an  affirmance. 

The  judgment  cannot  be  sustained  on  either  ground.  The 
proof  does  not  admit  of  a  reasonable  doubt  that  the  testator  had 
sufficient  capacity  to  make  a  valid  testamentary  disposition  of 
his  estate,  such  as  the  paper  in  contest  purports  to  make,  and 
although  from  some  cause,  not  fully  explained,  but  perhaps  con- 
nected with  his  separation  from  his  first  wife,  he  had  become, 
to  some  extent,  estranged  from  his  children  by  his  marriage  with 
her,  it  does  not  appear  that  his  second  wife  had  any  agency,  or 
exerted  an  influence  over  him  to  induce  the  execution  of  the  will, 
nor  does  it  appear  that  she  possessed  such  an  influence  over  him 
as  to  have  had  it  in  her  power  to  unduly  control  his  action,  or 
subordinate  his  will.  Nor  is  the  conclusion  authorized  by  the  evi- 
dence that  the  will  was  the  result  of  insane  aversion  to  the 
appellees. 

Whatever  may  have  been  the  testator's  reasons  for  discrim- 
inating between  the  objects  of  his  bounty,  he  seems  to  have  done 
so  of  his  own  voluntary  will,  unconstrained  by  the  influence  or 
dictation  of  any  one.  Therefore  we  must  adjudge  the  paper  in 
contest,  to  be  the  true  last  will  and  testament  of  Matthias  Ozham, 
deceased. 

^Vherefore  the  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  with  directions  to  affirm  the  judgment  of  the 
county  court  of  Estill  county,  admitting  the  will  to  record. 


Riddle  &  Fluty,  for  appellants. 
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William  Padgett  v.  JoHif  W.  Highland. 

Appearance — ^Answer  of  One  Defendant. 

An  answer,  which  on  its  face  purports  to  be  a  joint  answer  of  co- 
defendants,  yet  if  filed  as  the  answer  of  one  only,  the  other  defendant  is 
not  a  party  to  the  action,  no  process  having  been  served  on  him. 

APPEAL    FROM    BATH    CIRCUIT    COURT. 
February  10,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

Whether  the  circuit  court  properly  perpetuated  the  injunction 
obtained  by  the  appellee,  of  the  judgment  of  $56  against  him, 
on  the  ground  that  he  was  not  before  the  court  in  the  original 
action,  is  the  only  question  to  be  determined  on  this  appeal. 

Although  an  answer  pleading  a  set-off,  was  filed,  which  on  its 
face,  purports  to  be  the  joint  pleading  of  the  appellee  and  his 
co-defendant,  lies,  and  might,  if  filed  as  such,  have  constituted 
an  appearance  by  the  appellee,  although  he  was  not  served  with 
process,  yet  as  the  answer  was  only  filed  as  the  answer  of  lies, 
and  an  alias  summons  was  at  the  same  time  ordered  to  be  issued 
against  the  appellee,  on  the  appellant's  motion,  the  answer  should 
only  have  been  treated  as  the  pleading  of  lies,  and  not  as  con- 
structively entering  the  appearance  of  the  appellee. 

We  are  of  the  opinion,  therefore,  that  the  appellee  was  not 
legally  before  the  court,  and  the  judgment  as  to  him  was  void. 

Wherefore  the  judgment  in  this  action,  perpetuating  said 
injunction,  is  affirmed. 

Nesbitt  &  Oudgell,  for  appellant. 

Stone,  for  appellee. 
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C.  E.  Millee's  Admb.  v.  C.  E.  Miller's  Cbeditobs. 

Executors  and  Administrators— Duty  to  Have  all  Parties  Interested  Brought 
Before  the  Court— Process.       "^ 

Though  service  of  process  upon  infant  heirs  is  irregular,  a  judgment  in 
favor  of  creditors  wll  deprive  them  of  no  right  which  they  may  have 
as  against  them. 

Same — ^Appeal  and  Error. 

The  administrator,  who  duty  it  was  to  have  the  process  properly 
served,  could  not  take  advantage  of  this  error  on  appeal. 

Same — Refunding  Bonds  of  Creditors. 

Section  471  Civil  CodA  does  not  require  an  administrator  to  take  refund- 
ing bonds  from  creditors,  whose  claims  he  may  settle,  thereunder. 

APPEAL  FROM  MARSHALL  CIRCUIT  COURT. 
February  25,  1870. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  service  of  process  on  the  infant  defendants,  the  heirs  of  C. 
E.  Miller,  as  shown  by  the  sheriff's  return,  was  irregular  and  may 
not  have  had  the  effect  of  bringing  them  legally  before  the  court, 
but  if  the  administrator,  whose  business  it  was  to  have  all  neces- 
sary parties  duly  summoned,  could  take  advantage  of  this  error 
under  any  circumstances,  as  the  personal  estate  distributed  seems 
to  have  been  deficient  for  the  payment  of  the  debts,  and  the  judg- 
ment deprives  the  heirs  of  no  right  which  they  could  retain  as 
against  the  crediotrs,  the  irregularity  is  not  a  cause  of  reversal 
on  the  appeal  of  the  administrator. 

The  order  directing  the  commissioner  to  advertise  the  time  of 
his  sitting  to  hear  proof  of  claims,  was  we  think,  a  sufficient  com- 
pliance with  section  467  of  the  Civil  Code,  in  that  respect  And 
the  objection  is  not  tenable  that  refunding  bonds  were  not  required 
of  the  creditors  and  officers  of  the  court.  Clearly  the  require- 
ments of  section  471  of  the  Code  do  not  apply  to  them,  but  to 
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distribution  and  legatees  entitled  to  the  personal  estate  after  the 
payment  of  debts. 

The  judgment  is  affirmed. 

Bigger  &  Moss,  for  appellant. 

Riley,  for  appellee. 


Levi  Hukel  et  ux  v.  A.  Bramblett  et  ux. 

Tiial — ^Pleading — ^Amended  Answer — Continuance. 

A  trial  of  a  cause,  ordered  at  the  same  term  of  court,  at  which  an 
amended  answer  is  filed,  setting  forth  new  matter,  is  erroneous.  It 
should  be  continued  till  the  next  succeeding  term. 

APPEAL  FROM  HARRISON   CIRCriT  COURT. 
February  18,  1870. 

Opinion  of  the  Court  by  Judge  AVilliams: 

This  was  a  sale  of  a  small  tract  of  thirty  odd  acres  of  land  by 
appellees  to  appellant,  Mrs.  Hukel,  for  four  hundred  dollars  paid 
at  the  time  of  the  trade,  $452  to  be  paid  the  following  December 
26th,  when  the  deed  was  to  be  made,  and  $852  to  be  paid  at  a 
future  designated  day. 

The  first  deferred  payment  not  being  made,  this  suit  was  brought 
to  enforce  a  lien  on  the  land  and  for  judgment  of  sale  with  a  tender 
of  deed. 

The  defendants  objected  to  a  reception  of  the  deed,  alleged  their 
ignorance  of  the  title  and  demanded  an  exhibition  that  it  might 
be  ascertained  whether  the  vendors  could  make  them  a  good  title 
before  the  contract  be  specifically  enforced.  A  survey  was  called 
for  and  ordered  by  court,  after  making  of  which  an  amended 
answer  was  put  in  alleging  that  for  the  first  time  said  survey  had 
developed  that  the  boundaries  of  the  land  were  not  such  as  repre- 
sented to  them,  that  a  certain  fence  was  represented  as  being  on  said 
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tract  and  the  line^  whereas  it  was  several  rods  from  the  line  and  off 
the  land,  and  that  the  garden  containing  about  three-quarters  of 
an  acre,  represented  as  part  of  the  premises,  did  not  belong  to  the 
tract,  but  had  been  taken  possession  of  by  its  owner,  that  there  was 
a  deficiency  of  several  acres  in  the  tract,  all  of  which  was  averred 
to  be  worth  $360,  and  they  asked  a  deduction. 

The  same  day  of  the  filing  of  this  amended  answer,  and  over 
appellant's  objection,  a  submission  for  trial  was  ordered  and  the 
plaintiffs  confessing  the  loss  of  the  garden  a  pro  rata  reduction 
for  it  was  made  and  appellants  adjudged  ,to  pay  the  remainder 
and  a  sale  ordered. 

The  whole  proceeding  is  erroneous.  The  amended  answer  made 
new  issues,  which  by  the  provisions  of  the  Civil  Code  were  not  to 
be  tried  until  the  next  term,  as  the  answer  was  filed  uncon- 
ditionally. 

Hodges,  for  appellants, 

Alexander,  Turney,  for  appellees. 


C.  H.  Burks  v.  John  Bueks. 

Pleading — Demurrer — Sufficiency  of  Petition. 

A  petition  is  not  demurrable,  that  fully  sets  out  a  prior  suit,  assigning 
as  a  reason  for  not  filing  the  papers,  that  they  had  been  burned  in  the 
clerk's  office.  Nor  would  the  giving  of  each  specific  date  of  each  step 
taken  be  necessary. 

APPEAL  FROM  HART  CIRCUIT  COURT, 
February  3,  1870. 

Opinion  of  the  Court  by  Judge  Peters  : 

After  a  careful  examination  of  the  original  and  amended  peti- 
tions in  this  case  we  have  been  unable  to  discover  any  material 
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omission,  or  defect,  for  which  the  demurrer  should  have  been 
sustained,  especially  after  filing  the  amendment. 

It  is  alleged  that  suit  was  brought  in  the  county  of  the  residence 
of  the  obligor,  to  the  first  term  of  the  court  after  the  assignment, 
and  judgment  obtained  at  that  term  of  the  court,  that  an  execu- 
tion was  issued  thereon  as  soon  after  judgment  as  it  could  issue, 
directed  to  the  sheriff  of  the  county  in  which  the  defendant  resided 
and  placed  it  in  the  hands  of  said  sheriff  '* immediately"  after  it 
issued,  which  was  returned  by  him  in  due  and  proper  time  in  sub- 
stance, no  property  found.  And  assigned  as  a  reason  for  not 
filing  a  transcript  of  the  record  and  proceedings,  as  parts  of  the 
petition,  that  they  were  burned  with  the  clerk's  office,  and  he  can- 
not in  consequence  thereof,  procure  them.  It  would  seem  unrea- 
sonable to  require  appellee  to  state  the  date  of  each  step  in  the 
case ;  if  he  brought  suit  against  the  obligor  in  the  note  and  obtained 
judgment  against  him  at  the  first  term  of  the  circuit  court  of  the 
county  of  his  residence,  had  an  execution  issued  thereon  as  soon 
as  it  could  have  been  done,  and  placed  it  in  the  hands  of  the  sheriff 
immediately  after  it  issued,  and  it  was  returned  by  him  in  proper 
time,  appellee  has  done  all  that  he  was  required  by  law  to  entitle 
him  to  his  recourse  on  his  assignor. 

Wherefore  the  judgment  is  affirmed. 

Bead,  for  appellant 

Burnett  &  Edwards',  for  appellee. 


Celia  Anderson  et  al  v,  Maney  Anderson  et  at.. 

Landa — ^Improvements — Permissive  Use — Restitution. 

Where  a  tract  of  land  is  permitted  to  be  used  for  a  considerable  time, 
and  good  and  lasting  improvements  are  made  by  the  tenant  by  will, 
his  estate  should  not  be  charged  rent  for  same,  unless  an  equitable 
settlement  be   made  for  such  ameliorations. 

APPEAL   FROM    NELSON    CIRCUIT    COURr. 
February  11,  1870. 


542  Kentucky  Opinions. 


Opinion  of  the  Court. 


Opinion  of  the  Coubt  by  Judge  Peters  : 

The  land  exchanged  by  appellees  with  the  ancestor  of  appellants 
is  described  in  their  deed,  with  such  particularity,  giving  not  only 
the  metes  and  bounds,  but  the  name  of  the  vendor  of  their  testator, 
and  the  quantity,  that  it  leaves  no  doubt  that  the  Cosby  tract  alone 
was  the  only  land  exchanged  by  appellees,  and  that  they  permitted 
their  brother  the  ancestor  of  appellants  to  go  upon  and  occupy 
the  16  acre  tract,  that  which  is  now  in  controversy,  as  a  favor; 
perhaps  without  defining  the  length  of  time  he  would  be  permitted 
to  occupy  it.  But  after  he  went  on  the  land,  the  evidence  tends 
to  show  that  he  made  lasting  and  valuable  improvements,  by  build- 
ing a  dwelling  house,  and  other  improvements,  all  of  which 
required  an  outlay  of  money  and  labor,  for  which  appellants  should 
be  remunerated  to  the  extent  of  the  amelioration  of  the  land  at 
the  time.  A  majority  of  the  court  (Peters  dissenting)  therefore 
hold  that  a  court  of  equity,  (as  appellee  stood  by  and  saw  and 
impliedly  assented  to  the  expenditure  of  money  in  making  said 
improvements)  will  not  dispossess  appellants  until  appellees  remu- 
nerate them  for  the  amelioration  on  the  land  by  said  improvements. 
But  appellees  will  be  entitled  to  reasonable  rents  of  the  premises, 
and  the  case  should  be  referred  to  the  master  to  ascertain  value  of 
rents,  and  ameliorations,  and  adjust  the  accounts  of  each  on  equit- 
able principles. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  refer  the  case  to  the  master  to  ascertain  and 
report  how  much  the  present  value  of  the  land  is  enhanced  by  rea- 
son of  tlie  lasting  improvements  made  thereon  by  appellants,  and 
their  ancestor,  without  regard  to  the  original  cost ;  but  how  much 
more  the  land  is  now  worth  by  reason  of  said  improvements  as 
they  are,  than  it  would  be  without  them. 


Muir  &  WicMiffe,  for  appellants, 
Johnson,  for  appellees. 
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W.  J.  Beret  et  al  v.  Charles  Murnan  and  others. 

Taxation— County  Conrt  Ordera— Void  Levy  of  Tax  Assessment. 

A  levy  of  a  tax  for  subscriptions  authorized  by  an  act  of  the  legislature, 
which  act  specifically  excluded  the  City  of  Newport,  is  void,  absolutely, 
unless  said  exception  is  noted  therein. 

Same— Subsequent  Levy. 

Nor  does  a  subsequent  levy,  excluding  the  said  city,  and  in  which  the 
former  levy  of  seven  cents  per  hundred  dollars  is  included,  cure  the  error. 

Tnmpike— Act  of  Legislature  Authorizing  Subscription  Ta 

The  act  of  the  legislature  of  March,  7,  1868,  Sess.  Acts  1867-8,  2  volume 
343,  providing  for  subscriptions  by  the  county  to  turnpike  companies 
"which  have  been  or  may  hereafter  be  incorporated/'  does  not  authorize 
subscriptions  by  the  county  to  stock  of  roads  which  had  been  built,  nor 
to  portions,  which  had  been  made,  and  apportion  said  subscription  on  the 
parts  of  the  roads  unfinished. 

Same. 

The  county  court  would  have  authority  to  subscribe  to  stock  for  the 
unfinished  part  of  such  roads  only. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 
February  26,  1870. 

Opinion  of  the  Court  by  Judge  Peters  : 

By  an  act  of  the  legislature  approved  March  7,  1868,  Sess. 
Acts,  1867-8,  2  vol.,  343,  it  is  enacted  in  substance  that  the  county 
court  of  Campbell  county,  at  any  regular  term  of  said  court,  a 
majority  of  the  justices  residing  outside  of  the  corporate  limits 
of  the  city  of  Newport  being  present,  and  concurring  therein, 
shall  have  power  to  make  subscriptions  to  the  capital  stock  of  any 
turnpike  road  company,  which  has  been,  or  may  hereafter  be, 
incorporated  by  the  legislature  of  Kentucky,  or  by  said  county 
court  under  the  general  law,  not  exceeding  the  sum  of  five  hundred 
dollars  per  mile  for  each  mile  of  such  roads  as  may  be  located 
within  the  limits  of  said  county,  and  that  said  court,  with  the 
concurrence  of  the  majority  of  the  justices  aforesaid,  may  levy 
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a  tax  upon  the  real  and  personal  estate  of  said  comity,  subject  to 
taxation  for  revenue  purposes,  sufficient  to  pay  the  same;  and 
that  all  the  laws  of  the  state,  applicable  to  the  collection  of  revenue, 
shall  apply  in  the  collection  of  the  tax  thus  levied:  Provided 
that  such  subscriptions  shall  not  be  made  till  said  court  shall  be 
satisfied  that  an  amount  of  stock  suffibcient  with  the  aid  of  such 
county  subscription,  to  complete  each  mile  of  road  to  which  such 
county  subscriptions  apply,  has  been  taken  by  private  subscription ; 
and  provide  that  said  subscription  shall  not  be  made  to  any  road 
unless  the  same  shall  be  made  14  feet  in  width. 

Section  2.  The  provisions  of  this  act  shall  in  no  wise  apply 
to  real  and  personal  estate  situated  within  the  corporate  limits 
of  the  city  of  Newport. 

At  the  October  term,  1868,  of  the  Campbell  county  court  an 
order  was  made  subscribing  $500  per  mile  to  the  Alexandria  and 
Flag  Spring  turnpike  road  for  a  distance  of  twelve  miles.  Also, 
a  subscription  of  a  like  sum  per  mile  to  the  old  state  road  and 
Ripple  Creek  turnpike  road  for  a  distance  of  12  miles;  and  a 
subscription  of  five  hundred  dollars  per  mile  to  the  twelve  mile 
turnpike  road  company,  the  subscription  to  be  applied  to  the  con- 
struction of  that  part  of  said  road  lying  between  the  intersection 
of  the  five  mile  road  with  said  turnpike  road,  and  the  terminus  of 
said  road  on  twelve  mile  creek;  provided,  that  the  contractors  of 
said  road  consent  in  writing  that  the  county  shall  receive  her  pro- 
portion of  the  tolls  collected  on  that  part  of  said  road. 

And  the  record  shows  that  Wilmer,  contractor  on  twelve  mile 
turnpike  road,  presented  a  writing  consenting  to  the  terms  of  the 
county  subscription  to  the  last  named  turnpike  road  company. 

At  the  same  term  of  the  court  that  said  subscriptions  were 
made,  the  court  further  ordered  that  a  special  tax  of  seven  cents 
on  the  one  hundred  dollars  valuation  on  all  real  and  personal 
property  in  said  county  be  levied  for  the  year  1869,  and  collected 
as  provided  for  by  law. 

At  the  December  term  of  the  court  of  the  same  year  it  sub- 
scribed five  hundred  dollars  per  mile  on  the  Dayton  and  four  mile 

turnpike  road  for  a  distance  of miles,  and  five  hundred 

dollars  per  mile  to  the  Coverts  Run  and  Newport  turnpike' road 
for  a  distance  of  two  and  a  half  miles.  And  ordered  that  including 
the  former  levy  of  seven  cents  that  a  tax  of  thirty  cents  on  each 
one  hundred  dollars  of  taxable  property  in  Campbell  county  out- 
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side  of  the  city  of  Newport  be  levied  for  the  year  1869  to  pay  the 
county  subscription  to  the  several  turnpike  roads  subscribed  by 
the  county.   . 

In  October,  1869,  appellees,  owners  of  taxable  property  outside 
of  the  corporate  limits  of  the  city  of  Newport,  and  .citizens 
of  Campbell  county,  filed  their  petition  in  equity  in  the  Campbell 
circuit  court,  praying  for  an  injunction  perpetually  enjoining 
the  collector  of  the  tax  thus  levied  from  proceeding  to  collect  said 
tax,  and  enjoining  the  judge  of  Campbell  county  court  and  the 
justices  of  said  county  outside  of  the  city  of  Newport  from  making 
further  orders  for  the  collection  of  the  same,  and  from  levying  any 
further  tax  for  said  purpose,  for  the  several  reasons  alleged  in 
their  petition,  which  will  hereafter  be  particularly  referred  to, 
and  conmiented  on. 

On  final  hearing,  the  relief  sought  was  granted,  and  the  injunc- 
tion made  perpetual,  and  the  defendants  below  have  appealed. 

Some  of  the  material  facts  alleged  as  authorizing  the  relief 
sought  will  be  stated,  not,  however,  in  the  numerical  order  in 
which  they  are  presented  in  the  petition. 

It  is  charged  that  the  court  did  not  at  either  of  the  terms  at 
which  it  attempted  to  make  said  subscriptions  to  the  capital  stock 
of  the  road  companies  named,  take  any  steps  whatever  to  ascer- 
tain whether  the  subscriptions  of  private  stock  to  said  companies 
were  sufficient  with  those  made  by  the  court  to  complete  each  mile 
of  said  road,  and  that  the  private  subscriptions  of  stock  were  not 
sufficient  with  the  subscriptions  made  by  the  court  to  complete 
each  mile  of  said  roads,  or  of  any  of  them. 

Nor  did  said  court  require,  and  provide  in  any  of  the  orders 
making  said  subscriptions,  nor  in  aijy  separate  order,  that  said 
roads,  to  which  such  subscriptions  were  made,  should  be  constructed 
fourteen  feet  wide,  and  that  some  of  them  were  less  than  that  width. 

That  the  Alexandria  and  Persimmon  Grove  turnpike  road  was 
completed  before  the  act  of  the  legislature  aforesaid  was  passed; 
that  said  company  was  collecting  tolls  on  said  road  when  said  pre- 
tended subscription  of  $500  per  mile  was  made  to  said  road  by 
the  court,  and  that  said  pretended  subscription  was  an  effort  to  ^ 
make  a  donation  of  said  sum  to  the  corporation,  and  that  this  road 
is  not  fourteen  feet  wide. 

That  three  miles  of  the  old  state  road  and  the  Eipple  Creek 
turnpike  road  were  completed  before  the  passage  of  said  act ;  that 
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by  its  order  the  court  has  attempted  to  subscribe  $600  per  mile 
for  the  whole  length  of  said  road,  being  twelve  miles,  and  that  the 
private  subscriptions  to  the  capital  stock  of  said  road,  together 
with  the  subscription  made  by  the  court,  will  not  be  suflScient  to 
complete  said  road,  even  by  applying  the  $500  subscribed  to  the 
three  miles  completed  to  the  unfinished  part  of  said  road. 

That  four  and  one-half  miles  of  the  twelve  mile  turnpike  road 
was  completed,  and  the  company  was  collecting  tolls  on  five  miles 
of  said  road,  when  and  before  said  act  of  the  legislature  was 
passed;  that  the  entire  length  of  said  road  is  between  14  and  15 
miles,  and  the  court  attempted  to  subscribe  $500  per  mile  for  the 
entire  length  of  said  road,  with  a  provision  that  the  money  sub- 
scribed should  be  applied  to  the  completion  of  a  designated  portion 
of  said  road. 

And  that  said  road  company  had,  long  before,  made  a  contract 
with  one  Wilmer,  by  which  he  bound  himself  to  build  the  entire 
road  within  five  years  from  the  date  of  said  contract,  and  was  to 
have  and  receive  the  tolls  on  the  road  for  a  period  of  thirty  years 
for  the  building  it;  and  that  notwithstanding  said  contract,  he 
being  a  justice  of  the  peace  for  Campbell  county,  residing  outside 
of  the  corporate  limits  of  the  city  of  Newport  at  the  time,  was 
present,  took  his  seat  with  the  justices,  and  was  one  of  those  who 
constituted  the  court  when  the  subscription  was  made,  and  voted 
for  it,  when  the  subscription  was  for  his  own  benefit,  and  not  for 
the  benefit  of  said  turnpike  road  company. 

It  is  further  charged  that  the  subscriptions  to  the  Dayton  and 
four  mile  turnpike  company  designate  no  particular  number  of 
miles,  are  indefinite  and  uncertain,  giving  no  basis  for  an  assess- 
ment of  a  tax  therefor,  and  are  void  for  uncertainty. 

It  is  also  charged  that  by  order  of  said  court  made  at  its  October 
term,  1868,  a  tax  of  seven  cents  was  ordered  to  be  levied  on  each 
hundred  dollars  of  real  and  personal  estate  of  the  citizens  in  Camp- 
bell county  for  the  payment  of  said  subscriptions  to  said  road, 
including  the  property  in  the  city  of  Newport,  and  by  the  order 
made  at  its  December  term,  1869,  a  tax  of  thirty  cents  on  the  $100 
worth  of  property  in  said  county  was. directed  to  be  levied  and 
collected,  including  the  seven  cents  ordered  to  be  collected  at  the 
preceding  October  term. 

All  of  which  orders  are  charged  to  be  unauthorized  by  law, 
oppressive  and  void. 
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And  it  is  further  alleged  that  a  majority  of  the  justices  of  the 
peace  for  said  county  outside  of  the  corporate  limits  of  the  city 
of  Newport  did  not  concur  in  the  orders  making  said  subscriptions, 
and  that  there  were  other  objections  to  the  said  court,  as  it  was 
then  constituted,  which  may  be  hereafter  again  referred  to. 

Appellants,  after  controverting  at  length  the  allegation  of  the 
irregularity  and  non-concurrence  of  the  majority  of  the  justices 
©f  Campbell  county  outside  of  Newport  in  the  orders  making  the 
subscriptions  to  said  turnpike  roads,  traverse  the  allegations  that 
they  failed  to  take  proper  steps  to  ascertain  whether  there  were 
private  subscriptions  of  stock  to  said  roads  sufficient  with  the 
county  subscriptions  to  complete  each  mile  thereof ;  allege  that  they 
used  the  necessary  means  to  get  information  on  the  subject  in 
proper  time,  and  they  ascertained  from  documents  produced  to 
them  that  the  private  subscriptions  were  sufficient  with  the  sub- 
scriptions of  the  county  court  to  complete  said  roads,  and  that  they 
were  to  be  and  would  be  constructed  14  feet  wide. 

Without  controverting  the  allegation  that  the  Alexandria  and 
Persimmon  Grove  turnpike  road  was  completed,  they  say  that  the 
managers  are  contending  that  it  was  not  then  completed  according 
to  contract,  and  assert  that  the  court  had  the  power  under  said  act 
of  the  legislature  to  make  said  subscription  to  said  road. 

The  other  material  allegations  of  the  petition  are  not  contro- 
verted in  the  answer,  and  appellees  demurred  to  it ;  their  answer 
was  sustained;  appellants  failed  to  answer  further,  and  the  judg- 
ment as  heretofore  stated  was  rendered. 

That  the  order  to  levy  and  collect  the  tax  to  pay  the  amount  sub- 
scribed to  said  roads  included  the  real  and  personal  estate  within 
the  corporate  limits  of  the  city  of  Newport  is  not  controverted, 
and  in  doing  so  it  is  most  obvious  that  the  court  transcended  its 
authority,  and  the  order  should  not  be  enforced.  Nor  the  subse- 
quent order  of  December,  1868,  help  it,  but  is  rather  confirmatory 
of  it,  as  it  provides  for  the  collecting  of  30  cents  on  the  one  hun- 
dred dollars  worth  of  property,  inculding  the  7  cents  previously 
ordered  to  be  assessed  and  collected,  of  course  it  was  to  be  collected 
as  originally  ordered. 

Again,  it  certainly  was  not  the  intention  of  the  legislature, 
nor  does  the  language  of  the  act  authorize  the  subscriptions  of  stock 
by  the  county  court  to  roads  which  had  been  built,  nor  to  portions 
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of  roads  which  had  been  made,  and  then  apportion  said  subscrip- 
tions on  the  parts  of  said  road  unfinished. 

That  the  court  was  authorized  by  the  statute  to  subscribe  stock 
to  aid  in  the  completion  of  the  unfinished  parts  of  turnpike  roads, 
which  had  been  commenced,  will  not  be  disputed ;  but  it  could  not 
subscribe  stock  to  parts  of  roads,  nor  to  roads  which  had  been  com- 
pleted, and  then  apply  the  subscriptions  to  roads  and  parts  of  roads 
imfinished ;  by  that  means  the  burdens  might  be  doubled  on  tax- 
payers. Such  subscriptions  are  not  authorized  by  the  letter  nor 
spirit  of  the  act,  and  the  county  court  in  attempting  to  make  said 
subscriptions  transcended  its  authority. 

These  errors  in  the  proceedings  are  of  a  character  of  themselves 
to  nullify  the  orders  for  the  subscriptions,  and  it  is  not  necessary, 
therefore,  to  go  into  the  consideration  of  the  question  as  to  the 
concurrence  of  a  majority  of  the  justices  to  take  part  in  the  pro- 
ceedings. 

Wherefore,  the  judgment  is  affirmed. 


Hallam,  for  appellants, 
Carlisle,  Baker,  for  appellees. 


W.  H.  Landeam  et  al  v.  a.  B.  Cambers  et  al. 

Injunction  to  Restrain  Collection  of  Taxes. 

The  court  has  authority,  upon  final  hearing,  to  grant  a  perpetual  injunc- 
tion, to  restrain  collection  of  tax  assessments,  though  no  temporary 
injunction  had  been  sued  out  in  the  mean  time. 

Same— Attorneys  Fee  not  Allowed. 

No  attorneys  fee  can  be  allowed  for  services  for  defending  a  temporary 
injunction,  granted  in  such  case,  as  the  jurisdiction  of  the  court,  for 
final  adjudication,  did  not  depend  thereon. 

Appeal  Bond— Liability  of  Obligors— RemoYal  of  Part  From  the  State. 

An  appeal  bond,  to  restrain  the  collection  of  taxes,  covenants  to  pay  the 
amount  of  the  taxes  restrained,  and  the  fact  of  the  amount  of  such 
taxes  due  by  each  obligor  therein,  could  not  be  stated  in  the  judgment, 
will  not  preclude  its  collection. 
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Same. 

This  could  only  be  done  by  the  assessment  books,  and  the  amount  ascer- 
tained by  the  collector,  as  to  who  was  liable,  whether  ad  Yalorem,  or  poll. 

Same. 

The  removal  from  the  state  of  some  of  the  obligors  in  the  bond,  would 
not  relieve  the  others  therein  from  liability  for  the  amount  of  all  taxes 
enjoined.  And  any  loss  sustained  by  such  removal,  would  be  adjudged 
against  the  ^remaining  bondsmen. 

APPEAL    FROM    GALLATIN    CIRCUIT    COURT. 
February  2,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

Appellants  were  a  military  cominittee  appointed  by  a  public 
meeting  in  Gallatin  county  to  raise  a  fund  and  procure  volunteer 
substitutes  to  prevent  a  draft  on  said  county  in  the  late  civil  war, 
and  were  subsequently  authorized  by  several  enactments  of  the 
legislature  to  act  as  such,  and  the  county  court  was  authorized 
to  levy  a  poll  and  ad  valorem  tax  to  repay  the  money  borrowed  and 
raised  by  said  committee,  who  had  actually  raised  the  necessary 
funds,  procured  the  volunteer  substitutes,  and  relieved  the  county 
from  the  impending  draft. 

Appellees  being  tax  payers  were  resisting  the  collection  of  the 
tax  and  the  validity  of  its  assessment,  and  obtained  an  injunction 
against  said  committee  and  all  others  from  proceeding  to  collect 
said  tax  until  the  case  was  finally  adjudicated  in  the  circuit  court, 
which  granted  the  injunction.  To  obtain  this  injunction  they 
were  required  to  execute  a  bond  to  creditors,  etc.,  and  did  execute 
one  of  the  bonds  now  sued  on  payable  to  said  members  of  said  mili- 
tary committee  by  name  who  were  parties  to  this  suit. 

Upon  the  cause  being  finally  adjudged  against  them,  after  a 
previous  appeal,  they  appealed  to  this  court,  and  executed  to  the 
members  of  said  committee  by  name  an  appeal  bond  containing 
this  covenant,  to-wit: 

"and  the  above  appellants  will  pay  to  the  appellees  all  costs 
and  damages  that  may  be  adjudged  against  the  appellants 
on  the  appeal,  and  that  they  will  satisfy  and  perform  the 
said  judgment  in  case  it  shall  be  affirmed,  and  any  judg- 
36 
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ment  or  order  which  the  court  of  appeals  may  render  or 
order  to  be  rendered  by  the  inferior  court." 

The  breaches  alleged  are  that  several  of  these  tax  payers  who 
obtained  this  injunction  and  appeal,  and  after  their  obtaininent 
and  before  the  final  disposition  thereof,  removed  from  the  state, 
taking  all  their  property,  and  leaving  nothing  out  of  which  their 
said  taxes  could  be  made,  specifying  the  ^amount  due  from  each, 
and  the  subsequent  insolvency  of  others.  And  the  great  costs  for 
legal  advice  and  attorneys  fees  amounting  to  some  fifteen  hundred 
dollars. 

The  issues  are  as  to  the  responsibility  of  said  appellees  on  Jthese 
covenants  for  these  various  items. 

The  injunction  sued  out  was  to  restrain  the  collection  of  the  tax 
until  final  hearing,  when  they  asked  a  perpetual  injunction;  this 
perpetual  injunction,  or  so  far  as  the  parties  were  entitled  to  one, 
could  have  been  as  well  granted  on  final  hearing  without  as  well 
as  with  said  temporary  injunction. 

The  court  upon  petition  filed  could  upon  final  hearing  have 
granted  a  perpetual  injunction,  though  no  temporary  one  had  been 
sued  out  in  the  meantime.  Its  jurisdiction  of  the  case  or  right 
of  final  adjudication  in  no  wise  depended  on  this  temporary 
injunction,  as  was  demonstrated  by  this  court  in  Benger  v.  Shorer, 
IJf.  B,  Mon.,  Jf98,  and  Johnson  v.  Farmers  Bank,  ^  Bush,  285-6. 
This  demonstrates  that  no  attorneys  fee  for  the  services  rendered 
in  defending  the  main  object  of  the  suit,  that,  the  perpetual 
injunction,  can  be  recovered  on  these  covenants. 

There  is  nothing  in  the  case  to  show  that  the  temporary  injunc- 
tion caused  any  of  the  costs  of  the  attorneys  fees;  indeed,  the 
whole  case  was  conducted  and  defended  upon  the  constitutional 
validity  of  said  enactments,  authorizing  this  tax,  and  the  tem- 
porary injunction  seems  not  have  claimed  or  received  any  attention 
during  the  litigation. 

But  as  the  covenants  are  to  and  with  these  appellants,  the  apel- 
lees  cannot  be  heard  to  say  they  are  not  injured  by  the  removal 
of  these  tax  payers,  or  the  loss  of  their  taxes,  by  reason  thereof, 
or  for  insolvency.  The  whole  case  shows  that  both  appellants  and 
appellees  regarded  this  committee  and  its  members  as  trustees,  and 
not  as  acting  for  their  own  individual  interest.  The  first  judgment 
of  the  lower  court  was  that  the  prayer  for  a  perpetual  injimction 
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be  wholly  disallowed,  and  the  temporary  injunction  dissolved. 
Upon  appeal,  this  court  affirmed  in  part  and  reversed  in  part  the 
principles  of  said  judgment,  but  the  judgment  was  reversed  with 
directions  as  to  the  principles  upon  which  it  should  adjudicate 
the  rights  of  the  parties. 

Upon  the  further  adjudication  of  the  circuit  court  and  appeal 
this  appeal  bond  was  executed  and  this  judgment  was  affirmed  in 
whole. 

The  judgment  ascertained  who  were  and  who  were  not  liable 
and  should  pay  their  taxes,  but  did  not,  as  it  could  not,  in  the  very 
nature  of  things,  ascertain  the  exact  amount  of  the  liability  of 
each  individual  tax  payer,  for  even  the  county  court  could  not 
do  this. 

The  county  court  makes  the  assessment  upon  the  poll  and  on 
the  hundred  dollars  of  taxable  property  owned  by  each  individual 
tax  payer,  but  the  collector,  guided  by  the  assessor's  books,  ascer- 
tains the  amount  of  the  taxable  estate,  as  well  as  the  poll  tax  due 
from  each  tax  payer ;  for  all  persons  liable  to  the  ad  valorem  tax 
are  not  liable  to  the  poll  tax.  The  judgment,  however,  did  ascer- 
tain who  of  these  litigants  were  and  who  were  not  liable  to  be 
assessed  for  such  military  tax,  and  any  losses  by  the  removal  from 
the  state,  or  subsequent  insolvency,  of  those  who  obtained  such 
temporary  injunction  and  suspended  the  judgment  by  appeal,  are 
within  these  covenants,  just  as  much  as  if,  in  the  nature  of  the 
thing,  the  exact  amount  due  by  each  could  have  been  ascertained 
and  adjudicated. 

It  was  adjudged  that  these  men  should  pay  their  assessment, 
but  the  amount  thereof  was  not  ascertained  nor  adjudged,  but 
this  can  be  done  in  this  suit,  and  when  so  ascertained,  the  appellees 
can  only  discharge  their  covenants  by  paying  this  ascertained 
amounts  by  those  who  were  so  adjudged  to  pay. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  ascer- 
tain the  amount  of  such  assessments  on  each  tax  payer  which  have 
been  lost  by  their  removal  or  insolvency  since  this  litigation  began 
and  before  its  final  termination,  and  adjudge  these  against 
appellees. 

Landram,  Scott,  for  appellants. 

Marshall,  for  appellees. 
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Thomas  J.  Milleb  v.  James  A.  Miller's  Devisees  et  al. 

Bills  and  Notes — Statute  of  Limitations. 

A  note,  payable  at  some  future  time,  depending  on  a  contingency,  is  held 
not  to  be  due  until  the  happening  thereof  (though  it  may  read  on  the 
face  of  same,  "payable  one  day  after  date"),  and  the  limitations  would 
begin  to  run,  from  such  due  date. 

Same — Consideratioa 

The  execution  and  delivery  of  a  new  note,  to  oflf-set  one  previously 
given,  will  carry  all  the  safeguards  as  to  a  valuable  consideration  that 
the  old  note  had,  through  the  payee  be  a  different  person. 

Same. 

A  note,  providing  "not  to  be  paid  in  money,  but  land  at  my  death," 
wil  not   carry  interest   until   that   contingency  happens. 

APPEAL   FROM    BOURBOX    CIRCUIT    COURT. 
February  3,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

The  decedent,  James  A.  Miller,  executed  his  note  for  $6112.62, 
payable  to  his  brother  Thomas  J.  Miller  one  day  thereafter,  and 
dated  June  20,  1841. 

Upon  the  back  of  this  note  is  this  endorsement: 

^^The  within  note  is  not  to  be  paid  in  money  but  in  land 
after  the  death  of  James  A.  Miller.  Given  under  my  hand 
this  15  July,  1841, 

attest  Thomas  J.  Miller." 

her 
Minerva  X  Myers." 
mark 

James  A.  Miller  died  testate  some  time  in  the  year  1866  and 
previous  to  November  6,  as  his  will  was  then  admitted  to  record. 
By  it  he  devised  his  whole  estate  to  his  surviving  wife  and 
collateral  kindred  having  no  descendants. 

Thomas  J.  Miller    brought  this    suit  to  recover  on  said    note 
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against  the  personal  representatives  and  devisees  of  said  testator 
in  September,  1867. 

They  set  up  for  defense  the  statutory  bar  by  time  and  no  con- 
sideration for  the  note. 

It  is  neither  alleged  nor  attempted  to  be  proved  that  the  signa- 
ture to  the  note  is  not  that  of  testator.  The  subscribing  witness, 
Mrs.  Myers,  being  the  sister  of  the  obligor  and  obligee  to  the  note, 
is  dead.  Her  husband,  however,  proves  that  she  attested  the 
endorsement  an  said  note  at  his  house  in  the  presence  of  the  two 
brothers  and  at  their  instance. 

That  James  on  various  occasions  afterwards  stated  that  he  owed 
his  brother  Thomas  J.  Miller  is  established  by  several  witnesses. 
The  two  Shropshires,  father  and  son,  prove  that  in  a  trade  of  land 
between  father  and  Thomas  J.  Miller,  in  which  the  latter  was  to 
pay  a  considerable  amount  as  boot,  he  would  not  make  the  trade 
without  his  brother  James'  approval,  and  that  the  two  brothers 
came  and  looked  at  the  land  and  James  approved  it,  and  the 
trade  was  closed;  this  was  in  the  year  1858 ;  that  on  that  occasion 
James'  indebtedness  to  Thomas  was  spoken  of  as  being  over  $6000, 
and  that  the  note  was  then  taken  out,  and  they  saw  it,  and  the 
younger  Shropshire  having  his  attention  directed  to  the  subject, 
spoke  of  the  endorsement  on  the  back,  and  that  his  recollection  was 
the  note  was  not  to  be  paid  until  James'  death. 

Giving  credit  tp  these  witnesses,  the  legal  effect  of  this  note 
and  endorsement,  taken  together,  would  be  that  James  promised 
to  pay  Thomas  upwards  of  six  thousand  dollars  in  land  at  his 
death,  and  consequently  it  was  payable  at  a  future  time,  depend- 
ing on  a  contingency,  and  until  the  happening  thereof  it  was  not 
due;  therefore,  the, statutory  bar  of  fifteen  years  has  nothing  to 
do  with  the  case. 

It  was  manifest  from  all  the  evidence  in  the  case  that  Thomas 
J.  Miller  never  had  six  thousand  dollars  of  his  own  means  which 
he  could  loan  to  his  brother  James,  for  within  ten  days  of  the 
date  of  this  note  he  mortgaged  his  house  and  lot  in  Claysville 
to  secure  some  thirteen  hundred  dollars  payable  in  two  equal 
annual  installments,  and  was  aU  the  time  borrowing  money,  and 
oflScers  frequently  had  execution  against  him,  though  he  was  an 
energetic  and  rather  thrifty,  accumulating  man. 

But  another  solution  of  this  transaction  is  to  be  found  in  the 
evidence  of  another  brother,  \V.  H.  Miller,  who  state  that  previous 
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to  the  date  of  this  note  his  mother  had  inherited  from  a  collateral 
relative  seven  or  eight  thousand  dollars,  and  that  she  loaned  to 
James  A.  Miller  six  thousand  dollars,  with  which  he  purchased 
his  farm  near  Paris;  that  his  mother  had  endorsed  largely  for 
another  brother,  who  had  failed,  and  all  her  property  was  likely 
to  be  swept  from  her ;  that  in  this  emergency  she  appointed  Thomas 
J.  Miller  her  agent  and  handed  over  to  him  this  note  on  James 
A.  Miller,  and  to  secure  it  from  the  mother's  creditors,  James 
executed  this  note  to  Thomas;  but  he  says  James  subsequently 
paid  it  to  his  mother,  and  kept  the  items  of  payment  on  a  book, 
which,  however,  is  not  produced  nor  proved. 

Whatever  may  have  been  the  motive  of  the  mother  in  trans- 
ferring this  note  to  Thomas,  the  consideration  of  it  was  valuable 
and  wholly  uncontaminated  with  any  vice;  hence  obligatory  on 
James ;  nor  could  he  assail  the  consideration  of  its  transfer ;  there- 
fore, when  he  executed  this  note  to  Thomas,  in  consideration  there- 
of, the  consideration  for  it  was  likewise  valuable  and  without  vice, 
and  the  note  obligatory  on  him. 

The  evidence  of  its  payment  is  not  sustained,  though  attempted 
to  be  established  by  W.  H.  Miller  and  the  circumstances  of  the  con- 
tract and  rescission  thereof  spoken  of  by  Williams  and  Davis. 
But  this  evidence  of  payment  is  overcome,  not  only  by  the  posses- 
sion of  the  note,  but  the  frequent  acknowledgment  by  James  of 
this  indebtedness  through  a  series  of  years. 

The  contract  and  rescission  testified  to  by  Williams  and  Davis 
rather  confirm  than  contradict  this  indebtedness. 

The  rescinded  contract  alluded  to  by  them  was  a  written  cove- 
nant dated  April  26,  1866,  in  which  James  was  to  surrender  his 
farm  and  stock  to  Thomas,  who  was  to  carry  it  on  and  pay  James 
one-half  the  annual  profits  during  the  joint  lives  of  himself  and 
wife,  and  then  one-fourth  to  her,  should  she  survive  him;  and 
Thomas'  children  or  heirs  were  bound  to  carry  out  said  contract 
should  he  die  before  his  brother,  and  at  James'  death,  after  some 
other  sums  to  be  paid  and  covenants,  Thomas  and  his  children 
and  the  descendants  of  such  as  might  be  dead  were  to  have  all 
his  property.  This  arrangement  was  sorely  condemned  by  James' 
wife,  whereupon  the  brothers,  a  few  days  afterwards,  .rescinded 
the  contract,  as  stated  by  both  James  and  Thomas  to  said  attorneys 
Williams  and  Davis. 

And  another  writing,  dated  November  1,  1856,  signed  by  both 
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James  and  Thomas,  and  .witnessed  by  ilrs.  Myers,  is  produced, 
in  which  all  that  part  of  the  first  covenant  by  which  James  was 
to  surrender  to  Thomas  the  possession  of  hi^  property,  and  Thomas 
was  to  take  it,  and  manage  it,  and  pay  half  the  profits  to  James 
during  his  and  his  wife's  joint  lives,  and  then  one-fourth  to  her 
for  life,  should  she  survive  her  husband,  is  rescinded,  but  the 
remainder  left  in  full  force.  This  writing  signed  by  both  brothers 
is  filed  as  an  exhibit,  in  plaintiff's  petition,  and  no  afiidavit  con- 
troverting its  genuineness  is  filed. 

August  4,  1849,  James  A.  Miller  also  made  a  will  in  which, 
after  providing  for  the  payment  of  his  debts,  he  bequeathed  all 
his  property  to  his  wife  for  life,  made  some  specific  bequests  to 
others  to  be  paid  at  her  death,  and  left  all  his  estate  to  his  brother 
Thomas.  The  written  contract  entered  into  April  26,  1856,  was 
rescinded  in  whole  or  part  within  a  very  few  days  after  its  date. 

The  writing  evidencing  how  far  and  to  what  extent  rescinded 
is  dated  November  1,  thereafter,  but  the  acknowledgement  of  the 
debt  and  the  existence  of  the  note,  is  proven  as  late  as  the  autumn 
of  1858,  two  years  thereafter,  by  the  Shropshires. 

That  James  and  Thomas  paid  their  mother  along  as  she  needed 
it  small  sums  until  her  death  is  more  than  probable. 

There  is  a  perceivable  motive  for  this  transaction  between  these 
brothers.  James  had  no  children,  and  was  on  intimate  terms  with 
his  brother  Thomas,  and  they  frequently  advised  with  each  other 
as  to  their  business.  He  did  not  desire  to  be  harrassed  and  have  to 
raise  this  six  thousand  dollars,  and  Thomas  had  the  control  of  it, 
whether  he  was  or  not  its  beneficial  owTier.  James,  therefore,  was 
glad  to  make  the  arrangement  to  pay  it  in  land  at  his  death,  and 
really  intended  to  do  so,  as  is  indicated  by  his  will  of  1849,  the 
contract  of  April,  1856,  and  the  subsequent  one  of  November, 
1856,  and  the  endorsement  on  the  note. 

As  this  note  was  for  money  loaned  by  their  mother,  and  as  by 
this  arrangement  Thomas  would  become  the  sole  beneficiary,  and 
any  discontent  by  the  mother  during  her  life  would  break  up  this 
mutually  beneficial  arrangement  between  these  brothers,  she  was 
kept  satisfied  by  such  advances  as  she  needed  from  time  to  time 
by  them. 

Thomas  having  removed  to  Iowa  several  years  before  James' 
death,  and  thereby  withdrawing  his  presence  and  influence  from 
James,  who  had  grown  somewhat  dissipated,  and  being  surrounded 
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by  other  influences,  it  was  not  wonderful  that  his  mind  underwent 
a  change,  and  his  first  will  revoked  by  one  made  near  the  close  of 
his  life,  amid  these  different  surroundings. 

It  is  evident  to  our  minds  that  this  debt  had  its  inception  in  a 
loan  by  his  mother  to  James,  and  that  he  has  never  paid  and  dis- 
charged it,  but  still  owes  the  debt;  that  the  payments  made  by 
him,  if  any,  did  not  exceed  the  interest  up  to  his  mother's  death, 
and  which  may  have  been  part  of  the  consideration  for  said 
endorsement  on  the  note,  rather  the  promise  to  pay  it. 

As  Thomas  agreed  to  receive  land  at  James'  death,  he  can 
recover  no  interest,  but  must  be  content  with  the  principal  sum^ 
which  he  has  the  right  to  recover,  whatever  may  be  his  relation  to 
the  other  heirs  of  his  mother  as  to  the  fund  when  recovered. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  sustain 
Thomas  J.  Miller's  petition,  and  to  adjudge  to  him  the  principal 
sum  in  said  note  without  interest  up  to  James's  death,  and  interest 
thereon  since  his  death. 


Seek  J  Tumey,  Rodman,  for  appellant. 
Prall,  Davis,  for  appellees. 


W.  G.  Wade  v.  D.  Kirkley. 

Appeal  and  Error — ^Bill  of  Exceptions — ^When  Signed. 

A  bill  of  exceptions  cannot  be  made  up  and  signed  in  vacation.    Time 
may  be  given  till  the  first  day  of  the  next  term.     * 

APPEAL   FROM    SIMPSON    CIRCUIT    COURT. 
February  16.  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

As  decided  by  this  court  in  Freeman  vs.  Brenham,  17  B.  Man., 
608,  Tweed  vs.  Commomvealth,  2  Met.  379,  Allard  vs.  Smith,  2 
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Met.  298,  Vandevere  vs.  Griffith,  2  Met.  425,  a  bill  of  evidence 
can  not  be  made  up  and  signed  in  vacation. 

If  time  be  given,  it  must  be  to  the  first  day  of  the  next  term ; 
and  unless  filed  on  that  day,  the  right  to  have  it  filed  and  signed 
will  be  lost. 

On  appellant's  motion  a  day  during  vacation  was  given  to  pre- 
pare, have  signed  and  file  in  bill  of  evidence,  which  placed  the  case 
beyond  the  reach  of  this  and  the  inferior  court  after  the  term  had 
expired. 

Motion  to  set  aside  order  dismissing  the  appeal  on  applicant's 
aflBdavit  is  overruled. 


Jesse  Gray  v.  Randall  Gray^s  Adme.  et  al. 

Affidavit^Form  in  Which  Given. 

An  affidavit  is  sufficient,  whether  it  allege  a  "legal"  or  "just"  off -set. 
It  is  not  required  that  it  be  a  literal  capy  of  the  form  prescribed. 

APPEAL  FKOM   MASON    CIRCUIT   COURT. 
February  9,  1870. 

Opinion  of  f  he  Court  by  Judge  Peters  : 

It  is  true  that  the  verification  of  appellant's  demand  is  not  in 
the  precise  language  prescribed  in  the  statute  and  we  do  not  deem 
it  necessary  that  it  should  be  a  literal  copy  of  the  form  prescribed, 
the  difference  between  a  "legaV*  and  *'just"  off-set,  is  scarcely  suf- 
ficient to  condemn  the  affidavit,  and  looking  at  the  whole  language 
we  think  it  a  substantial  compliance  with  the  requirements  of  the 
law  and  substance  more  than  form  should  be  looked  at.  We  also 
deem  the  reason  stated  in  the  response  of  appellant  a  sufficient 
excuse  for  not  accompanying  his  affidavit  with  the  other  proof 
required.  The  administrator,  the  only  witness  as  he  says,  by  whom 
he  can  prove  the  demand,  is  a  defendant  to  the  action,  and  it  is 
stated  in  the  response  that  he  declined  to  prove  it,  or  to  have  any- 
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thing  to  do  with  it,  saying  that  he  could  prove  it,  but  that  the 
negroes  (meaning  plaintiff  and  defendants)  noiight  fight  it  out,  that 
he  would  have  nothing  to  do  with  it. 

He  had  no  compulsory  process  by  which  he  could  compel  the 
administrator  to  prove  the  account,  if  the  statement  in  the  response 
was  untrue,  the  administrator  could  have  so  stated  in  a  counter- 
aflSdavit,  which  he  failed  to  do,  and  the  language  of  the  response, 
although  not  as  direct  and  unequivocal  on  the  point  as  it  might 
have  been,  still  certainly  implies  that  he  applied  to  the  adminis- 
trator to  make  the  proof.  The  court  below  was  of  the  opinion  that 
the  reason  stated  in  the  response  for  failing  to  produce  the  pre- 
liminary proof  of  the  demand  was  sufficient,  but  adjudged  that  the 
verification  of  the  claim  by  appellant  was  insufficient  and  therefore 
dismissed  his  petition.  For  the  reasons  already  stated  we  think 
the  verification  was  a  substantial  compliance. 

Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded, 
with  directions  to  overrule  the  motion  to  dismiss  the  petition,  and 
for  further  proceedings  consistent  herewith. 


Taylor,  Sumrall,  for  appellant. 
Phister,  for  appellees. 


John  M.  Cubby  et  al  v.  J.  F.  Taylob  et  al. 

Bond«  Common  Law— Liability  for  Collecting  Taxes  Under. 

Though  under  a  common  law  bond,  a  deputy  and  bis  sureties  would  not 
be  responsible  for  refusing  to  collect  the  taxes  of  his  predecessor,  but 
where  he  actually  makes  such  collections,  he  and  the  sureties  are  responsi- 
ble therefor. 

APPEAL  FBOM  PENDLETON  CIRCUIT  COURT. 
February  17,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

The  bond  executed  by  the  deputy  to  his  principal  as  sheriff  is 
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not  a  statutory,  but  a  common  law  bond,  hence,  the  covenant  by 
the  deputy  to  collect  and  pay  over  old  taxes  is  not  to  be  governed 
by  the  principles  announced  in  Middleton  vs.  Caldwell,  4  Bush, 
392.  But  the  deputy  having  actually  collected  the  old  taxes  of 
his  principal's  predecessor  is  responsible  therefor,  and  his  having 
done  so  is  a  valuable  consideration  to  fix  the  responsibility  of  his 
securities.  Whilst  neither  he  nor  they  might  have  been  responsible 
for  refusing  to  collect  the  taxes  or  right  to  do  so,  yet  having  actual- 
ly made  the  collections,  so  far  as  he  received  them,  he  and  his 
securities  are  responsible. 

Wherefore,  the  judgment  is  reversed  for  further  proceedings 
consistent  herewith. 

Ireland,  for  appellant. 

Perrin,  for  appellee. 


J.  E.  Mills  v.  Joseph  Ray  et  al. 

Lien  for  Purduise  Money— Waiver  of. 

A  conveyance,  that  fails  to  recite  what  portion  of  the  conflideration  was 
unpaid,  will  retain  no  lien  on  the  land  embraced  therein. 

APPEAL  FBOM  MEADE   OIBCUIT   COUBT. 
February  8,  1870. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

The  deed  from  Ray  and  wife  to  Miller  contains  no  statement  that 
any  part  of  the  purchase  money  remained  unpaid ;  on  the  contrary 
the  recital  therein  that  the  conveyance  was  made  in  consideration 
of  "eight  hundred  dollars"  without  stating  when  or  how  it  was  paid 
the  implication  would  be  that  the  money  was  all  paid  then. 

The  vendors,  Ray  and  wife,  having  conveyed  the  land  and  having 
failed  to  state  what  part  bi  the  purchase  money  was  unpaid  under 
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the  statute  waived  their  lien,  as  was  held  by  this  court  in  Chapman, 
etc.j  vs.  Stockwellj  etc.,  18  B.  M.,  650,  and  subsequent  cases. 
Wherefore,  so  much  of  the  judgment  as  adjudged  to  appellee  a 
lien  on  the  land  for  the  satisfaction  of  his  debt  is  reversed,  and  the 
cause  is  remanded  with  directions  to  dismiss  the  petition  so  far 
as  it  seeks  to  subject  the  land  to  sale  to  enforce  the  lien,  but  the 
personal  judgment  against  appellant  is  affirmed. 

Farleighj  Walker,  for  appellant. 

Coale  &  Johnson,  for  appellees. 


Thompson  Mabion  et  al  v.  Alfred  Duncan's  Adme. 

Principal  and  Surety-— Discharge  of  Surety  by  Acts  of  Obligee  in  Bond. 

The  sureties  in  a  bond  are  held  discharged,  where  the  obligee  interferes 
with  a  sale  of  the  obligor's  lands,  and  thereby  preventing  the  property 
from  bringing  its  real  value. 

APPEAL  FBOM   ALLEN   CIEOUIT    COUET. 
February  21,  1870. 

Opinion  of  the  Coubt  by  Judge  Hardin: 

This  appeal  is  prosecuted  for  reversing  a  judgment  against  the 
appellants  for  $1,511.91  rendered  on  a  bond,  alleged  to  have  been 
executed  by  them  as  sureties  of  S.  B.  Fallis,  under  an  order  of 
the  Allen  circuit  court,  in  three  consolidated  suits ;  the  bond  being 
required  in  consequence  of  the  nature  of  the  defense,  according  to 
section  11  of  the  Civil  Code. 

Waiving  the  consideration  of  several  irregularities,  for  which 
the  correctness  of  the  judgment  is  questioned,  the  only  question 
which  it  is  necessary  to  determine  is,  whether  the  appellants  were 
not  exonerated  from  liability  on  the  bond  by  the  acts  of  the 
obligee,  R.  F.  PuUiam,  in  the  management  of  the  judgment  and 
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proceedings  thereunder  against  Fallis,  which  the  bond  was  intend- 
ed to  secure. 

From  the  vague  and  imperfect  exhibition  of  the  record  of  the 
original  suits,  there  is  much  difficulty  in  determining  the  true 
state  of  those  proceedings,  and  whether  they  affected  the  liability 
of  Fallis'  property  to  sale  under  execution,  as  assumed  by  the 
court  below. 

But  it  sufficiently  appears  that  an  execution  was  issued  and 
levied  on  five  separate  tracts  of  land,  besides  personal  property 
of  Fallis ;  and  after  an  ineffectual  sale  of  the  land,  now  not  import- 
ant except  as  conducing  to  show  its  value,  the  execution  with  the 
levy  endorsed  and  unreleased,  was  returned  to  the  clerk's  office, 
and  PuUiam  then  being  the  clerk,  the  sheriff  who  made  the  levy 
requested  him  to  issue  a  venditioni  exponas  under  which  he  could 
proceed  to  sell  the  land,  but  PuUiam  not  only  refused  to  do  so,  but 
executed  a  written  release  of  the  levy,  as  appears,  withoiit  the 
knowledge  or  consent  of  the  appellants,  and  afterwards  caused  a 
sale  of  the  land  to  be  made  under  a  second  execution,  which  was 
set  aside,  and  the  land  was  finally  sold  by  a  commissioner  under 
a  supplemental  jiidgment  at  apparently  reduced,  if  not  wholly 
inadequate  prices. 

It  does  not  appear,  as  supposed  by  the  court  below,  that  the  levy 
was  invalid  because  the  land  was  in  litigation  between  the  same 
parties.  It  does  vaguely  appear  that  the  plaintiff  had  a  lien  on 
one  of  the  five  tracts  of  land  only,  for  the  debts  in  controversy,  but 
no  sufficient  reason  is  shown  why  the  plaintiff  might  not  havie 
earned  his  right  to  enforce  that  lien  in  equity,  and  have  that  tract 
sold  under  the  levy  which  he  had  caused  to  be  made;  and  be 
this  as  it  may,  no  reason  appears  for  releasing  the  levy  on  the 
other  four  tracts  of  land. 

When  the  levy  was  made,  the  security  it  gave  inured  to  the 
benefit  of  the  appellees,  and  opei*ated  partially  to  indemnify  them, 
and  the  interference  of  the  plaintiff  in  releasing  the  levy  and  pre- 
venting the  sale,  which  the  sheriff  was  about  proceeding  to  make, 
was  legally,  and  we  think,  substantially  prejudicial  to  the  rights 
of  the  appellants,  indeed  it  seems  from  the  evidence  most  probable 
that  if  the  plaintiff  had  not  prevented  the  sheriff  from  proceeding 
to  enforce  the  levy,  the  land  would  then  have  brought  prices  which 
would  have  satisfied  the  execution,  and  discharged  the  appellants 
from  responsibility  on  their  bond. 
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We  are,  theref ore,  satisfied  that  according  to  well  settled  princi- 
ples governing  the  liabilities  of  sureties,  the  appellants  were 
released. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  action  as  to  the  appellants,  Marion 
and  Mitchell 


Leslie,  Bamett,  Edwards,  for  appellants. 
Rodman,  Gatewood,  for  appellee. 


William  H.  Patteeson  v.  William  L.  Epperson^s  Admb. 

Trial— Pleading— Rule  not  Disposed  of. 

The  failure  to  have  a  rule  disposed  of  before  issue  on  the  merits,  and 
the  jury  sworn,  held  as  a  waiver  of  the  rule. 

Same— Answer  to  Cross  BiU  After  Petition  Dismissed. 

Where  a  petition  has  been  dismissed,  the  plaintiff  should  be  allowed  to 
answer  a  cross-petition,  and  put  in  such  defense  as  he  may  have. 

APPEAL    FEOM    ADAIR    CIBCUIT    COURT. 
February  4,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

The  demand  of  the  account  of  appellant  against  decedent  Epper- 
son from  from  his  administrator,  with  the  proper  aflBdavits,  suf- 
ficiently appears.  But  if  it  did  not  it  is  to  late  after  answer  and 
issue  and  jury  sworn,  to  have  the  suit  dismissed  upon  rule  though 
it  was  sued  out  and  response  thereto  before  the  jury  were  sworn. 

The  failure  to  have  the  rule  disposed  of  before  issue  on  the 
merits  and  jury,  must  be  regarded  as  a  waiver  of  the  rule. 

Having  dismissed  the  plaintiff's  petition,  which  confessed  the 
note  and  account  set  up  in  the  cross  action  as  a  set-off  against 
the  plaintiff's  claim,  he  should  then  have  been  allowed  to  answer 
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the  cross  suit  and  set  up  his  account  as  a  defense  to  such  cross 
action. 

For  these  errors  the  judgment  is  reversed  with  directions  to 
proceed  to  trial  on  the  merits,  as  herein  indicated. 


Oarnett,  James,  for  appellant.  . 
Winfrey  J  for  appellee. 


Geoeqe  Kaye  v.  Henbt  Duncan. 

Lease— Contract  of  Landlord  and  Tenant — ^Improyementa. 

A  leaae  containing  that  the  lessee  should  "keep  $2,000  insured  on  the 
premises  for  the  exclusive  benefit  of  the  lessor,  during  its  continuance," 
held  to  mean  that  $2,000  was  the  amount  of  improvements  kept  on  the 
premises  by  the  landlord,  and  the  tenant,  in  a  final  settlement  should 
account  therefor. 


APPEAI.    FBOM    LOUISVILLE    CHANOEET    COUBT. 
February  3,  1870. 

Opinion  of  the  Couet  by  Judge  Williams: 

January  1,  1866,  Fred  A.  Kaye,  appellant^s  deceased  father^ 
leased  to  appellee  a  house  and  lot  in  Louisville  for  thirteen  years, 
at  an  annual  rent,  payable  quarterly,  of  three  hundred  dollars 
for  first  eight  years  and  four  hundred  the  remaining  five  years, 
also  a  bonus  of  $200  cash  paid  and  $62.50  back  rents  on  Metealfs 
lease. 

The  lessee  was  to  ^'keep  two  thousand  dollars  insured  on  the 
premises  for  the  exclusive  benefit  of  the  party  of  the  first  part 
during  the  continuance  of  the  lease,  the  party  of  the  first  part 
to  pay  fifteen  dollars  per  year  in  part  for  the  insurance,"  Another 
provision  of  the  lease  is  that  should  the  lessor  desire  to  sell,  the 
,  lessee  is  to  have  'Hhe  preference  to  purchase  the  lot,  also  improve- 
ments belonging  to  the  party  of  the  first  part/* 
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Another  covenant  is  that  at  the  expiration  of  the  lease  that 
"the  party  of  the  second  part  is  to  have  the  privilege  to  sell  his  por- 
tion of  the  improvements/^ 

These  provisions  of  the  lease  attest  beyond  doubt  that  both 
parties  were  to  be  interested  in  the  improvements. 

The  evidence  establishes  that  there  was  a  brick  dwelling  and 
stable  on  the  premises  and  that  Duncan's  object  was  to  erect  a 
different  house  out  of  these. 

The  provision  as  to  insurance  witnesses  the  amount  of  Kaye's 
interest  in  the  improvements  to  be  made  by  Duncan  and  as  this 
interest  was  to  be  kept  assured  by  insurance  explains  why  the  cove- 
nant, as  originally  in  the  draft  of  the  lease,  was  stricken  out  before 
assigned  that  Duncan  should  restore  the  premises  with  its  improve- 
ments to  Kaye,  for  if  destroyed  it  would  be  unjust  for  Kaye  to 
recover  therefor  from  the  insurance  company  and  also  from  his 
lessee,  Duncan. 

The  arbitrators  having  found  that  the  whole  improvements 
were  worth  only  $2200  when  Dimcan  restored  the  premises  and 
$2000  of  this  belonging  to  the  lessor  left  Duncan  only  two  hun- 
dred dollars  of  interest  therein. 

The  chancellor  erred,  therefore,  in  decreeing  to  appellant  only 
the  value  of  the  old  materials  which  he  fixed  at  $450 — as  the 
covenants  of  the  lease  fiixed  Kaye's  interest  in  the  improvements 
to  be  made  by  Duncan  at  two  thousand  dollars,  probably  the  con- 
ventional value  of  the  buildings  then  on  the  premises,  but  whether 
for  this  or  other  considerations  fixed  it  at  that  sum. 

As  this  is  the  only  perceivable  error  the  judgment  is  reversed 
with  directions  to  correct  it  as  to  this. 


Brown  &  Rodman,  for  appellant, 
Thompson  &  Booth,  for  appellee. 
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H.  H.  McCain  by  et  al  r.  El  J.  Cbabtree  et  al. 

Deeds-Consideration— Assignment  of  Contingent  Dower  by  Wife  in  Exchange 
for  Lands. 

An  assignment  by  a  step-mother  to  her  step -son,  of  her  contingent  right 
of  dower  and  distribution  in  his  father's  estate,  in  exchange  for  lands  he 
owned,  held  to  be  without  consideration,  especially  where  her  husband  had 
not  signed  same. 

Same— Minor's  Contract. 

The  son  being  a  minor,  he  would  have  a  right  to  rescind  the  exchange 
at  a  later  date. 

Wills— Trust— Electiion  as  to  Which,  Devisees  Win  Hold  Under. 

After  devisees  have  accepted  the  benefits  and  provisions  of  a  will,  they 
cannot  then  repudiate  same  in  part,  and  claim  under  a  trust  for  the 
remainder. 


APPEAL    FROM    DAVIESS    CIRCUIT    COURT. 
February  7,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellant  being  a  minor,  by  his  father  as  his  next  friend, 
brought  a  suit  in  equity  to  set  aside  a  certain  written  contract 
made  between  his  step-mother  and  himself,  in  her  life  time,  and 
a  deed  of  conveyance  for  sixty-five  acres  of  land  made  by  him 
to  her. 

She  having  died,  four  children  by  a  former  husband  to  his 
father  were  her  heirs  at  law,  who  were  made  defendants  as  well 
as  a  vendee  under  one  of  them. 

To  this  petition  they  responded  that  their  deceased  father  and 
ancestor,  Joshua  Crabtree,  was  the  equitable  owner,  by  the  title 
bond  of  one  Grifiith,  of  96  acres  including  the  65  acres  in  con- 
troversy; that  their  father  owed  on  this  land  some  seventy  odd 
dollars  and  on  his  death  bed  his  father  Moses  Crabtree,  agreed  to 
pay  off  the  outstanding  vendors  lien  and  secure  the  land  to  his 
wife  and  children  instead  of  66  acres  which  the  old  man  had 
provided  by  will  should  go  to  Joshua  of  his  own  land ;  that  Moses 
37 
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Crab  tree  took  the  deed  for  this  96  acres  to  himseK  and  after- 
wards by  will  left  only  26  acres  of  it  to  Joshua's  widow  for  life 
and  remainder  to  Joshua's  children ;  that  the  widow  and  children, 
however,  had  continued  in  adverse  possession  of  the  entire  tract 
claiming  it  as  their  own;  made  their  answer  a  cross  petition  and 
asked  the  chancellor  to  compel  a  conveyance  from  appellant,  who 
held  title  from  the  devisee  of  Moses  Crabtree.  To  which  a 
response  was  filed  setting  up,  among  other  things,  that  Joshua's 
widow  and  children  had  accepted  the  provisions  of  Moses  Crab- 
tree's  will  and  that  the  widow  had  intermarried  with  his  father 
and  there  was  no  adverse  possession,  etc. 

By  the  written  contract  between  H.  H.  McCain  and  his  step- 
mother, conducted,  of  course,  by  his  father,  but  which  the  latter 
did  not  sign,  the  step-mother  transferred  her  contingent  right 
of  dower  and  distribution  in  his  father's  estate  in  consideration 
of  his  deed  of  conveyance  to  her  in  fee  of  the  sixty-five  acres  of 
land  in  contest  The  step-mother  having  died  before  the  father 
he  would  get  nothing  even  had  her  covenant  been  so  signed  and 
acknowledged  as  to  be  binding  on  her,  which  it  was  not,  for  her 
husband  was  no  party  to  it,  nor  did  he  sign  it,  nor  was  it  legally 
acknowledged  even  had  he  been.  It  was  not,  therefore,  binding 
on  her  and  could  not  constitute,  or  be  a  valuable  consideration 
for  appellants  deed  to  her. 

But  he  was  then  and  still  was  a  minor  when  this  suit  to  avoid 
the  whole  transaction  was  brought,  hence,  neither  her  covenant  nor 
his  deed  presents  any  obstacle  to  his  recovery. 

As  to  the  other  branch  of  the  defense  that  Moses  Crabtree  held 
this  land  in  trust  for  his  son,  Joshua's,  t^ife  and  children,  even 
could  the  court  determine  that  this  was  Moses  relation  to  the 
defendants  on  the  rather  meager  and  conflicting  evidence  in  this 
case,  which  is  quite  doubtful,  still,  when  met  with  the  well  estab- 
lished fact  that  the  defendants  claimed,  held  and  sold  and  con- 
veyed their  interest  in  the  25  acres  under  the  will  of  their  grand- 
father after  they  arrived  at  full  age  any  relation  of  trust  is  fully 
met  and  rebutted  or  waived,  for  they  can  not  take  the  benefit 
of  the  will  as  to  part  of  this  tract  of  96  acres  and  repudiate  it  as 
to  the  remainder,  but  having  elected  to  hold  under  the  will  as  to 
it  they  must  abide  the  consequences  thereof  as  to  the  remainder. 
Neither  the  time  nor  character  of  the  holding  authorize  a  bar  by 
the  statute  of  limitations. 
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The  judgment  dismissing  plaintiffs  petition  and  ordering  a  con- 
veyance from  H.  H.  McCain  to  the  defendants  was  erroneous  and 
is  reversed  with  directions  to  adjudicate  a  cancelment  of  his  deed 
to  his  step-mother  and  for  a  recovery  of  the  land  in  his  behaK. 

Bay  &  Hardin,  for  appellant, 

Sweeney  &  Stuart,  for  appellees. 


James  Tbabue  &  Co.  v.  T.  A.  Tyleb  and  Othebs. 

OfGlcera — Sheriffs'  Duty— Not  Responsible  for  Negligence  of  Clerk. 

A  sheriff  and  his  sureties  cannot  be  held  responsible  for  the  failure  of 
the  clerk  to  enter  the  return  of  executions  made  by  him,  in  the  books 
for  that  purpose. 

APPEAL   FBOM    FULTON    CIRCUIT    COUBT. 
February  18,  1870. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

The  executions  were  found  in  the  oflBce  with  the  returns 
endorsed,  and  it  is  in  evidence  that  the  office  where  they  should 
have  been  returned  was  carlessly  and  negligently  kept  by  the  then 
clerk,  and  it  is  most  probable  from  all  that  appears,  that  the  writs 
were  returned  in  due  time.  It  was  not  the  duty  of  the  sherff 
to  enter  the  returns  on  the  book,  and  he  and  his  sureties  should 
not  be  made  responsible  for  the  failure  of  the  officer  whose  duty 
it  was  to  make  the  entry. 

The  amendment  proposed  changed  the  claim  totally,  from  the 
original  cause  of  action,  requiring  a  diflFerent  defense,  and  is  not 
within  the  class  of  amendments  prescribed  and  required  by  section 
161,  Civil  Code.  And  it  appears  from  the  amendment  tendered 
that  appellants  themselves  were  the  purchasers  of  the  property  sold 
by  the  sheriff,  which  of  course  they  knew  when  they  brought  their 
action;  they  had  taken  no  steps  to  perfect  their  purchase  by 
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getting  a  deed,  and  proceeding  to  obtain  possessions  of  the  prop- 
erty, and  they  could  not  have  been  surprised  at  the  return  on  the 
writ  that  they  were  the  purchasers. 

Under  the  circumstances  of  this  case  it  cannot  be  said  that  the 
court  abused  a  sound  discretion  in  refusing  to  permit  the  amended 
petition  to  be  filed. 

Wherefore  the  judgment  is  affirmed. 


Rodman  <&  Bradley^  for  appellants. 
Randle  &  Tyler,  for  appellees. 


F.  A.  Tabor  v.  H.  A.  Saton. 

Trial— Release  of  One  Defendant  Not  a  Release  of  Others. 

A    release  of  one    tresspasser    does  not  operate    per  se,  as  a  releaae 
of  another. 

APPEAL   FROM    CLINTON    CIRCUIT    COURT. 
February  3,  1870. 

Opinion  of  the  Court  by  Judge  Robertson  : 

A  release  of  one  joint  tresspasser  does  not  operate  per  se,  as 
a  release  of  another. 

The  rejected  answer  does  not  clearly  show  that  the  alleged 
compromise  with  one  of  the  defendants  was  intended  to  release 
all  or  should  so  operate ;  however  this  may  be,  neither  the  proffered 
answer  nor  any  supplemental  affidavit  states  why  the  answer  had 
never  been  offered  until  the  final  calling  of  the  cause.  On  this 
ground  alone  the  circuit  court,  without  abusing  its  discretion, 
could  rightfully  refuse  to  admit  the  answer  so  essentially  changing 
the  phase  of  the  case  as  previously  prepared  and  litigated. 

The  justification  pleaded  in  the  answer  filed  is  not  made  out, 
and  the  evidence  authorizes  the  verdict. 

Wherefore  the  judgment  is  affirmed. 

Bramlette,  for  appellant. 
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Thomas  Toeain  and  Edwabds  v,  C.  M.  Babkeb. 

Pleading— Answer— Demiirrer. 

An  answer  charging  that  the  plaintiff  knowingly  and  fraudulently  sup- 
pressed  and  concealed  facte  in  relation  to  the  contract  in  litigation,  where- 
by they  were  injured,  presents  a  valid  counter-claim,  and  is  not  demur- 
rable. 


APPEAL  FEOM  CHEISTIAN  CIBCUIT  COURT. 
February  26,  1870. 

Opinion  of  the  Coubt  by  Judge  Hardin: 

The  defendants  in  their  answer,  which  is  made  a  counter  claim, 
and  must  be  taken  as  true  on  demurrer,  alleged  in  substance,  that 
at  the  time  of  the  contract  of  hiring  the  slaves  Austin  and  Wash,  the 
man  Wash  was  an  enlisted  soldier  of  the  United  States,  and  bound 
as  such  to  render  military  service  in  the  army  during  the  term 
for  which  he  was  hired,  and  was  then  a  deserter  from  said  ser- 
vice ;  in  consequence  of  which  his  services  were  lost  to  the  defen- 
dants, and  that  said  facts  were  knowingly  and  fraudulently  sup- 
pressed and  concealed  from  the  defendants  by  the  plaintiff  when 
the  contract  was  entered  into,  whereby  they  were  injured. 

These  allegation  of  concealment  and  fraud  constituted  a  valid 
counter  claim,  and  the  demurrer  was  therefore  erroneously  sus- 
tained. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  overrule  said  demurrer,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Rodman,  for  appellants. 

Bullitts,  for  appellee. 
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Sweeney  &  Taylob  v.  A.  Mill  et  ux.  ' 

I 

Sheriff's  Retttrn  WMle  in  OfGlce— Contradicted  by  Affidavit  I 

A  sheriff's  return  while  in  office,  under  sanction  of  the  official  oath^  | 

will  not  be  disturbed,  under  his  affidavit,  after  he  went  out  of  office,  , 

some  four  years  later,  that  the  date  as  mentioned  was  erroneous.  ' 


APPEAL   FBOM   DAVIESS    CIKCUIT    COUBT. 
February  16,  1870. 

Opinion  of  the  Coubt  by  Judge  Williams: 

April  1,  1861  there  issued  from  the  Daviess  circuit  clerk,  an 
execution  in  favor  of  De<?ker  &  Johnson  for  the  benefit  of  Meir 
against  Alex  Mill,  returnable  Saturday  succeeding  the  second 
Monday  in  May  thereafter. 

The  sheriff  levied  this  execution  on  half  of  lot  Xo.  117  in 
Owensboro,  as  shown  by  the  original  return,  on  April  24th,  and 
sold  it  June  12th  thereafter,  and  Meir  became  the  purchaser 
at  $516. 

There  was  no  appraisement  returned  with  the  execution  nor  is 
there  anything  to  show  there  was  one  made  as  required  by  statute. 

Subsequently  Meir  transferred  his  bid  to  Sweeney  &  Taylor 
who  took  the  sheriff's  deed  to  said  lot,  September  14,  1863,  which 
recites  that  the  lot  was  sold  by  virtue  of  said  execution  and  levy, 
June  12,   1863. 

Mill  not  surrendering  the  possession,  the  appellants  brought  suit 
to  recover  it,  and  Mill  put  in  defense,  to  which  a  demurrer  was 
sustained,  and  he  brought  the  case  to  this  court,  see  2  Duvall,  161 
which  reversed  it  because  the  petition  was  defective  as  it  exhibited 
the  title  under  which  the  plaintiffs  claimed  and  averred  that  the 
sale  was  on  June  1,  whilst  the  execution,  sheriff's  levy  and  return 
showed  it  was  on  June  12,  1863,  and  as  the  day  the  petition 
averred  the  sale  took  place  was  on  Sunday  and  the  day  the  sher- 
iff's levy  showed  it  took  place  was  not  the  first  day  of  some  court 
to  be  held  for  the  county  as  required  by  statute,  the  plaintiff 
showed  a  defective  execution  of  the  writ  and  an  informal  and 
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illegal  sale,  hence  the  demurrer  should  have  been  carried  back  to 
the  petition. 

On  the  return  of  the  cause,  though  the  sheriff  had  gone  out  of 
office  the  court  permitted  him  to  amend  his  return,  in  which  he 
sets  out  that  the  former  return  was  incorrect  as  to  the  date  of  the 
sale,  that  it  was  made  Monday  June  9,  1863,  that  being  the  first 
day  of  the  Daviess  county  court. 

In  the  mean  time  the  plaintiffs,  by  some  peaceable  means,  got 
possession  of  the  property  and  added  to  it  valuable  improvements. 

The  cause,  after  its  return  from  this  court,  was  transferred  to 
equity  and  the  chancellor  adjudged  the  sale  illegal  and  directed 
the  master  to  ascertain  the  value  of  the  improvements,  the  value 
of  the  rents  and  after  allowing  improvements  and  interest  to  the 
plaintiffs  and  the  rents  to  the  defendants  to  strike  the  balance  and 
report  to  court,  etc.,  and  by  consent  this  was  subsequently  regarded 
as  a  final  adjudication  for  the  purposes  of  an  appeal. 

The  amended  return  made  after  the  sheriff  went  out  of  office 
is  at  best  but  prima  facie  evidence  and  when  made  near  four  years 
after  the  sale  and  the  original  levy,  and  conflicting  both  with 
the  original  return  and  sheriff's  deed  made  in  pursiiance  therof, 
and  still  making  no  return  of  appraisers  or  appraisement,  and 
being  unsustained  by  other  evidence,  we  cannot  say  that  the  court 
erred  in  adjudicating  that  this  was  insufficient  to  overturn  the 
original  levy  and  recitals  in  the  sheriff's  deed,  for  the  original 
return  and  sheriff's  deed  were  made  imder  sanctions  of  the  official 
oath  and  quite  as  binding  as  the  affidavit  made  to  the  amended 
return. 

Wherefore  the  judgment  setting  aside  the  sale  and  sheriff's 
deed  is  affirmed,  with  directions  to  refer  the  case  to  the  master 
to  ascertain  the  state  of  accounts  including  purchase  money,  inter- 
est and  improvements  for  the  plaintiffs  and  rents  for  the  defen- 
dants,  and  to  secure  any  balance  due  the  plaintiffs  by  lien  on  and 
sale  of  the  property  should  the  defendants  fail  to  pay  the  same. 
The  interest  on  the  purchase  price  will  be  at  the  rates  of  ten  per 
cent,  as  allowed  by  statute.  The  rents  will  be  on  the  improvements 
as  when  appellants  got  possesion,  and  as  they  have  had  the  use  of 
their  own  expenditures  neither  rents  nor  interest  will  be  allowed 
thfereon. 

Sweeney  &  Taylor,  James,  for  appellants. 
Stirman,  for  appellees. 
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J.  A.  J.  Thomas  et  al  v.  J.  Gentby,  Admb. 

Appeal  and  Error — Objections  to  Affidavit. 

It  is  too  late  to  object  to  the  sufficiency  of  an  affidavit,  when  no  ob- 
jections were  made  on  the  trial  to  filing  the  reply  to  which  it  was 
attached,  nor  motion  made  to  strike  it  from  the  files. 

Res  Judicata— Plea  in  Bar. 

Where  the  records  of  a  former  suit  shows  that  the  action  was  dis- 
missed for  want  of  service,  it  cannot  be  pleaded  in  bar  to  a  subsequent 
action  in  another  jurisdiction. 

Foreign  Administrator— Bond  as  Required  by  Act  of  February  a8,  1854,  Second 
Section. 

The  failure  of  a  foreign  administrator  to  execute  a  covenant  to  the 
Commonwealth,  as  prescribed  under  the  Acts,  February  28,  1854,  second 
section,  is  a  fatal  error,  though  the  objection  not  made  in  the  court  below. 

APPEAL    FEOM   DAVIESfe    CIRCUIT    COURT. 
February  4,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

The  authentication  of  the  grant  of  administration  to  appellee  on 
the  estate  of  Robert  Montgomery,  the  payee  in  the  note,  is  suf- 
ficient under  the  18th  section,  chapter  85  Revised  Statutes  1  roZ. 
page  Jf.68,  and  the  appellant's  exception  was  therefore  properly 
overruled. 

The  affidavit  attached  to  tjie  reply  is  regarded  as  sufficient  and 
if  it  were  not,  a  demurrer  would  not  reach  the  objection,  and  the 
record  does  neither  show  that  the  objection  was  made  to  filing  the 
reply,  nor  motion  made  after  it  was  filed  to  strike  it  from  the  files. 
It  is  therefore,  to  late  to  object  to  the  sufficiency  of  the  affidavit 
and  the  objection  can  not  be  now  available. 

The  record  of  the  proceedings  in  the  court  of  common  pleas,  in 
Indiana,  shows  that  the  action  was  dismissed  as  to  appellants 
because  process  was  not  served .  on  them,  and  the  order  of  dis- 
missal can  not  be  regarded  as  a  judgment  in  bar  of  this  action. 

But  under  the  second  section  of  the  act  approved  28th  February^ 
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1864,  before  a  judgment  shall  be  rendered  in  favor  of  a  foreign 
administrator  against  a  citizen  of  Kentucky,  a  covenant  shall  be 
executed,  by  a  sufficient  surety  to  the  commonwealth  to  the  effect 
that  the  plaintiff,  to  the  extent  of  money  that  come  to  him  "in  the 
action''  will  pay  any  debt  due  by  said  decedent  to  any  resident 
of  Kentucky  who  shall  within  three  years  thereafter  commence  an 
action  on  said  covenant  for  his  use  to  establish  and  collect  such 
debt.    1  8ta.  Revised  Statvies  page  6 IS. 

In  this  case  no  such  bond  was  executed ;  the  statute  seems  imper- 
ative, and  no  judgment  should  have  been  rendered;  the  intima- 
tion in  Wayland  vs.  Porterfield.  ext.  1  Mete.  6S8,  that  it  did  not 
appear  that  the  objection  was  made  in  the  court  below  before  or 
after  judgment  is  a  mere  obiter,  this  question  was  not  there 
decided. 

The  failure  therefore,  to  execute  the  covenant  required  by  the 
statute  supra  is  a  fatal  error.  Wherefore  the  judgment  is  reversed, 
and  the  cause  is  remanded  with  directions  for  the  court  below  to 
order  the  covenant  prescribed  to  be  executed,  and  upon  failure  by 
the  plaintiff  to  do  so  to  set  aside  the  judgment  and  dismiss  the 
petition. 

Taylor,  for  appellants. 


Andbew  Scott  v.  John  Pinson  et  xl. 

Parent  ahd  Child— Deeds— Proof  of  Payment  of  Consideration. 

In  the  absence  of  direct  proof  of  payment  of  the  consideration  expressed 
in  a  deed  from  a  father  to  his  son,  he  will  be  held  liable  therefor. 

APPEAL  FROM   PIKE   CIRCUIT   COURT. 
February  10,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

There  is  no  evidence  of  the  existence  of  undue  influence,  nor 
fraud  in  the  procurement  of  the  deed  from  William  Pinson  to 
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appellee,  nor  is  there  any  evidence  of  imbecility,  or  impairment 
of  the  intellect  of  the  grantor,  certainly  no  such  failure  of  mental 
capacity  as  to  incapacitate  him  from  alienating  his  estate. 

The  consideration  expressed  in  the  deed  is  $300,  and  there 
is  no  evidence  that  the  same  was  paid;  appellee  claims  to  have 
settled  it  with  his  father  and  to  have  taken  a  receipt  therefor,  but 
he  neither  files  the  receipt,  nor  accounts  for  his  failure  to  do  so. 

In  several  coversations  appellee  expressed  a  belief  that  he  could 
not  be  compelled  to  pay  said  sum  on  the  ground  that  no  note 
was  given  for  it,  but  did  not  claim  that  it  had  been  paid,  or  that 
his  receipt  embraced  it —  At  the  execution  of  the  deed  the  grantor 
expressed  the  belief  that  the  price  fixed  on  the  land  would  be  paid 
in  a  few  weeks,  and  the  receipt  as  the  evidence  of  Diskins,  the 
draftsman,  strongly  preponderates  to  show  was  only  intended  to 
show  that  whatever  claims  there  might  thereafter  be  set  up  against 
appellee  for  rents  and  personal  estate  of  his  father  used  by  appel- 
lee were  settled.  And  the  non-production  of  the  receipt  strongly 
fortifies  the  conclusion  that  it  did  not,  and  was  not  designed  to 
embrace  the  price  for  the  land — and  there  is  no  pretense  that  the 
price  was  ever  paid. 

And  the  conclusion  must  be  that  appellee  should  be  made  to 
account  for  the  $300  which  is  the  consideration  he  agreed  to  pay. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  render  judgment  against  appellee  for  three 
hundred  dollars,  with  interest  at  the  rate  of  6  per  cent  per  annum 
from  the  19th  of  March,  1866,  till  paid  and  costs —  Which  sum 
will  be  distributed  amongst  the  heirs  of  William  Pinson  to  the 
exclusion  of  appellee,  after  the  pa^Tuent  of  decedent's  debts  and 
for  furher  proceedings  consistent  herewith. 

Dawson,  for  appellant. 

Bums  &  Auxier,  for  appellee. 
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J.  B.  Wilder  &  Co.  v.  John  Ax-lgood. 

Fraudulent  Assignment  of  Stock — ^Allegations  in  Petition — ^Prior  Lien. 

In  the  absence  of  allegations  or  proof,  of  the  existence  of  the  debts 
sued  on,  nor  the.  improper  motive,  fraudulent  design,  or  failure  of  con- 
sideration, an  assignment  of  stocks,  though  the  title  did  not  pass,  will 
not  be  disturbed.    The  assignee  would  have  a  prior  lien  thereon. 

APPEAL   FROM    MARION    OIROUIT    COURT. 
February  9,  1870. 

•  Opinion  of  the  Court  by  Judge  Peters: 

The  alleged  assignment  of  the  three  shares  of  stock  in  the  Louis- 
ville &  Nashville  railroad  company  to  appellee  purports  to  have 
been  made  and  bears  date  prior  to  the  date  of  the  judgments  of 
appellants,  and  it  is  not  alleged  in  any  of  the  petitions  that  it  was 
ante-dated,  nor  that  their  debts  for  which  said  judgments  were 
rendered,  were  in  existence  before  said  assignment  was  made,  it 
is  not  averred  that  it  was  made  with  any  improper  motive,  or 
fraudulent  design,  nor  without  consideration;  the  assignment  is 
in  the  hand  writing  of  the  decedent —  And  although  the  legal 
title  to  the  stock  did  not  pass  thereby  still  appellee  acquired  an 
equitable  right  which  is  prior  in  time,  and  must  prevail  over 
appellants. 

Wherefore  the  judgment  is  affirmed. 

Lisle,  for  appellants. 

LewiSj  Ro  &  Fo,  for  appellee. 
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Elizabeth  Sueratt  v.  A.  N.  Donaldson. 

Land  and  Conyeyances— Entry  Under  Junior  Patent. 

The  entry  on  land  under  a  junior  patent,  outside  of  the  interference, 
does  not  give  the  person  so  entering,  possession  of  any  part  of  the  land 
within  the  interference. 

Same— Constructire  Poasession. 

Mayo  and  those  under  him,  having  the  elder  grant,  were  in  the  con- 
structive possession  to  the  boundary  of  his  grant,^  when  appellee's  vendor 
entered:  Held  that  their  entry  only  operated  to  oust  the  grantee  of  the 
elder  patent  of  the  land  within  the  interference  to  the  extent  of  the 
actual  entry  and  enclosure. 

APPEAL    FROM    MCCRACKEN    COMMON    PLEAS    COURT. 
February  24,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

This  is  a  controversy  about  a  parcel  of  land  supposed  to  con- 
tain about  40  acres  but  no  survey  has  been  made  of  the  land 
claimed  by  the  contending  parties. 

The  action  was  in  the  nature  of  an  action  of  ejectment  brought 
by  appelalnt  in  1866,  claiming  under  a  patent  to  John  Mays, 
bearing  date  of  1806,  the  case  was  submitted  to  a  special  judge 
by  agreement,  a  jury  dispensed  with,  and  all  objection  to  appel- 
lant's derivation  of  title  from  the  patentee  waived,  which  we 
construe  to  mean  that  the  defendant  admitted  that  her  derivation 
of  title  from  the  patentee  was  regular. 

The  court  rendered  judgment  for  the  defendant,  and  the  plain- 
tiff below  prosecutes  this  appeal. 

Appellee  claiming  under  a  patent  to  L.  Wood  issued  on  the  15th 
of  February,  1836,  for  a  quarter  section  of  land  which  interferes 
with  the  patent  of  Mayo  to  the  extent  of  the  land  in  controversy, 
relies  on  a  continuous  adverse  possession  of  more  than  20  years 
by  himself  and  those  under  whom  he  claims  as  a  bar  to  appel- 
lant's right  of  entry. 

The  proof  shows  that  as  early  as  1819,  tenants  had  been  settled 
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on  the  land  covered  by  Mayo's  patent  under  that  claim,  and  con- 
tinued to  occupy  under  hia  claim,  and  were  there  at  the  date  of 
Wood's  patent,  but  none  were  in  the  actual  possession  of  the  lap, 
or  interference,  when  his  patent  issued,  and  perhaps  never  had  an 
actual  possesion  within  the  interference,  that  possession  was  taken 
of  the  land  by  Wood,  granted  to  him  even  before  he  got  his  patent, 
and  from  that  period  on  to  the  commencement  of  this  action 
he  and  those  claiming  under  him  have  been  in  the  occupancy  of 
the  land  claiming  up  to  the  boundary  of  the  patent  for  the  160 
acres,  and  as  early  as  1836,  or  1837,  an  actual  entry  was  made 
within  the  interference  by  Lyle,  and  a  field  of  about  10  acres 
cleared,  fenced,  and  put  in  cultivation,  which  has  been  inclosed, 
and  cultivated  ever  since  by  those  claiming  under  the  patent 
to  Wood,  and  adverse  to  appellant. 

The  entry  on  the  land  under  the  junior  patent  outside  of  the 
interference  did  not  give  the  person  so  entering  possession  of  any 
part  of  the  land  within  the  interference.  Trimble  vs.  Smith  etc., 
U  Bibb  257. 

Mayo  and  those  under  him  having  the  elder  grant  were  in  the 
constructive  possession  of  the  land  to  the  boundary  of  his  grant 
when  appellee's  vendors  entered,  and  their  entry  only  operated 
to  oust  the  grantee  of  the  elder  patent  of  the  land  within  the 
interference  to  the  extent  of  the  actual  entry  and  inclosure  and  no 
farther.  Shrieve  vs.  Summers  1  Dana  239.  Moss  vs.  Currie 
lb  267. 

As  therefore  it  does  not  appear  from  the  evidence  that  appellee 
had  all  the  land  within  the  interference  actually  inclosed,  the 
court  below  erred  in  rendering  judgment  for  appellee. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  award  a  new  trial,  and  for. further  proceedings 
consistent  herewith.  It  seems  to  be  difficult  to  settle  this  contro- 
versy without  a  survey  of  the  land  in  dispute.  There  was  no  error 
in  the  court  in  refusing  to  permit  appellant  to  file  amended  peti- 
tion. 

Crossland,  Boon,  for  appellant. 

Husbands,  for  appellee. 
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James  M.   Stone  v.  Bakton   IIeabn. 

Principal  and  Agent— Payment  of  Funds  in  Agent's  Hands  in  Reasonable  Time 

Where  an  agent  undertakes  to  pay  money  to  his  principal,  when  con- 

yenient  or  as  soon  as  practicable,  he  is  bound  to  pay  in  a  reasonable 

time,  without  regard  to  the  happening  of  a  contingency,  where  none  is 

actually  or  constructively  specified  in  the  contract. 

Same. 

Held,  that  the  waiting  by  plaintiff  from  March  to  the  January  follow- 
ing was  a  reasonable  time. 

APPEAL   FEOM   SCOTT    CIRCUIT    COUBT. 
January  10,  1870. 

Opinion  of  the  Couet  by  Judge  Peters: 

This  action  was  instituted  by  appellee  against  appellant  for 
the  recovery  of  money  which  as  the  attorney  in  fact,  the  latter 
had  in  his  hands  belonging  to  the  former. 

After  pleading  an  alleged  indebtedness  to  him  on  the  part  of 
appellee  for  boarding,  keeping  house,  etc.,  as  a  counter  claim  pro 
tanto  to  the  amount  sued  on,  as  a  further  defense  appellant  alleges 
that  in  part  consideration  of  his  services  as  agent,  appellee  agreed 
in  writing  with  him,  before  the  institution  of  this  action,  that 
"Ae  might  have  his  own  time  within  which  to  pay  him  whatever 
he  might  have  in  his  hands  as  agent  aforesaid,"  and  then  avers 
that  he  would  not  select  the  time  of  filing  his  answer  as  the  time 
to  pay  over  the  money  he  owes  to  plaintiff  as  he  believes  it  is  not 
even  to  the  interest  of  plaintiff  in  his  condition  to  take  the  money 
out  of  defendant's  hands. 

The  court  below  rendered  judgment  in  favor  of  appellee  for  the 
amount  sued  for  and  not  covered  by  appellant's  counter  claim, 
treating  it  as  not  contested  by  the  answer.  And  from  that  judg- 
ment this  appeal  is  prosecuted. 

It  is  insisted  by  counsel  for  appellant  that  even  if  the  answer 
was  insuj£cient  and  failed  to  present  a  good  defense  to  the  whole 
cause  of  action  set  out  in  the  petition,  that  the  court  should  not 
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have  disregarded  it,  unless  it  had  been  demurred  to,  the  defects 
pointed  out,  and  thereby  offered  appellant  an  opportunity  to 
amend  his  defective  pleading.  It  has  often  been  decided  by  this 
court  that  if  a  defendant  files  an  answer  presenting  no  defense  to 
the  action,  or  only  a  partial  defense,  that  the  plaintiff  may  take 
judgment  for  the  whole  of  his  demand,  or  for  such  part  as  is 
not  contested  by  a  sufficient  answer  without  demurring,  since  it 
is  the  business  of  the  defendant  to  present  a  good  defense,  if  he 
has  one,  and  if  he  fails  to  do  so,  he  has  no  right  to  look  to  his 
adversary  to  point  out  to  him  the  defects  in  his  pleading  to  enable 
him  to  defeat  his  own  action.  And  so  if  a  plaintiff  fails  to  set 
forth  in  his  petition  facts  sufficient  to  constitute  a  cause  of  action, 
the  court  might,  upon  motion  of  defendant,  dismiss  it,  without 
demurrer.  Nor  could  such  motion  be  more  prejudicial  to  the 
party  than  a  demurrer  would  be,  because  the  defaulting  pleader 
would  have  the  same  right  to  amend  his  pleading  as  if  the  same 
had  been  demurred  to. 

Next,  did  the  stipulation  in  writing,  executed  by  appellee  to 
appellant,  of  date  March  9,  1868,  and  relied  on  in  the  answer, 
confer  on  appellant  the  right  to  withhold  payment  so  long  as  he 
chose  to  do  so,  or  during  his  life? 

This  we  think  is  not  an  open  question  according  to  the  reason- 
able rule  well  settled,  a  promise,  or  obligation,  to  pay  money,  no 
time  fixed  when  it  is  due,  and  payable  at  the  date  of  the  under- 
taking, so  also  if  one  undertakes  to  pay  money  when  convenient^ 
or  as  soon  as  practicable,  or  as  soon  as  he  can  and  upon  other  vague 
and  undefined  conditions,  or  at  an  indefinite  period,  he  is  bound 
to  pay  within  a  reasonable  period,  at  least  after  the  promise,  if 
not  forthwith,  and  without  regard  to  the  happening  of  any  con- 
tingency, or  event  whatever,  where  none  is  specified  in  the  con- 
tract, actually  or  constructively. 

The  same  principle  is  recognized  in  Hides  vs.  Shouse,  17  B.  M., 
JtSS,  and  in  the  late  case  of  Cecil  vs.  Welch,  2  Bush,  168. 

In  this  case  appellee  waited  from  the  9th  of  March  to  the  6th 
of  January  following,  a  period  of  about  ten  months  before  he  com- 
menced his  action,  which  was  a  reasonable  time  allowed  appellant 
to  prepare  to  pay  the  money,  the  same  length  of  time  deemed 
reasonable  by  this  court  in  Brannin  vs.  Henderson,  supra. 

Wherefore  the  judgment  must  be  affirmed. 

Damaby,  for  appellant 

Bu^chner,  for  appellee. 
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Opinion  of  the  Ck)urt. 


Lee  C.  Smith  v.  John  K.  Houston. 

Bills  and  Notes— Settlement  in  Lands— Usury. 

Where  notes,  upon  which  usurious  interest  is  alleged  to  have  been 
charged,  is  settled  by  payment  in  lands,  only  the  amount  the  land  is 
worth  over  the  amount  of  the  lebt  and  six  per  cent  interest,  constitutes 
the  usury  paid. 

APPEAL   FBOM   SCOTT   CIRCUIT    COURT. 
January  15,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellant  having  loaned  appellee  money  in  1857,  took  his  note 
for  $1000,  payable  in  one  year,  bearing  ten  per  cent  interest 
from  date;  in  1862  and  in  1863  appellant  took  from  him  two 
other  notes,  one  for  $200  and  one  for  $40. 

In  1867  these  parties  came  to  a  settlement,  when  appellee  pro- 
posed to  pay  ten  per  cent  per  annum,  but  appellant  said  he  only 
claimed  six  per  cent  interest,  but  on  appellee's  insisting  a  cal- 
culation was  made  at  ten  per  cent  per  annum  interest,  and  com- 
pounded annually;  when  the  gross  sam  was  thus  ascertained 
appellant  took  lands,  and  interests  in  dower  lands,  at  the  agreed 
sum  of  $2786.66,  as  shown  by  the  deed  of  conveyance  then  exe- 
cuted. Leaving  still  a  balance  of  $251.16,  for  which  he  then  exe- 
cuted his  note  to  appellant 

Within  less  than  year  from  this  transaction  he  sued  appellant 
to  recover  back  amount  of  usurious  interest  so  paid,  which  after 
deducting  the  amount  of  said  note  for  $251.16,  he  claimed  to  be 
$866.46,  and  for  which  he  recovered  a  judgment 

Appellant  resisted  any  recovery,  because  he  said  he  had  taken 
the  land  greatly  over  its  cash  value  which  was  not  sufficient  to  pay 
his  debts  with  cix  per  cent,  interest  thereon. 

The  evidence  shows  that  currency,  when  this  money  was  loaned, 
in  1857,  was  equal  to  gold  and  the  note  was  executed  for  dollars, 
and  under  the  decision  of  this  court,  was  legally  demandable  in 
gold. 
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Opinion  of  the  Court. 


The  evidence  establishes  that  the  land  taken  by  appellant  was 
nominally  worth  its  price  in  the  then  depreciated  currency  of 
the  country. 

So  that  for  lands  worth  the  nominal  amount  in  depreciated 
currency,  appellee  paid  his  large  debt  of  gold  value,  when  created 
and  demandable  in  gold,  even  if  the  smaller  and  last  notes  may 
be  presumed  to  have  been  executed  for  depreciated  currency,  and 
recovered  a  judgment  also  demandable  in  gold. 

As  this  debt  for  $1000  was  of  gold  value  when  created,  and 
demandable  in  gold  when  discharged  by  the  land,  its  value  to 
that  extent,  at  least  as  rated  by  gold  when. the  land  was  traded, 
should  be  ascertained.  Indeed  unless  the  averments  of  plaintiff 
should  show  that  the  last  notes  were  for  a  depreciated  currency, 
the  land  should  be  rated  by  gold,  as  to  these  also. 

It  is  only  what  the  land  was  worth  as  so  rated  over  the  amount 
these  debts  with  six  per  cent,  interest  thereon  that  constitutes  the 
real  amount  of  usury  paid  and  received. 

As  the  parties  were  brothers-in-law  and  seem  to  have  intended 
the  arrangement  in  1867  as  a  settlement  in  full,  we  perceive  no 
evidence  in  this  case  requiring  the  jury  to  go  behind  it  to  estimate 
other  items  brought  in  by  both  parties  after  their  original  plead- 
ing, and  which  so  much  savors  of  after  thoughts  as  fully  to  justify 
the  jury  in  the  disregard  of  them. 

But  as  the  instructions  did  not  comport  with  these  views  and 
the  judgment  is  manifestly  unjust,  it  is  reversed,  with  directions 
for  a  new  trial  and  further  proceedings  consistent  herewith. 


Robinson,  Polk,  for  appellant. 
Shepard,  Damaby,  for  appellee. 
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Opiaiim  ^t  Um  Oovrt. 


B.  Mabks  V,  Sol.  Sohoenfield. 

AppMl  aad  Errov— SemaMiim  fiom  Jvdcmcnt  to  Deprive  Couit  of  Appeil* 
of  Jvxiodlctioa. 

The  remiBsioB  of  $2jOO  from  a  judgment  is  not  sufficient  to  deprive 
the  Court  of  Appeals  of  jurisdiction,  although  it  left  a  balance  of  less 
than  $50. 

APPEAL  FBOM  JEPFEESON  CrRCTIIT  COUET,  0.  P.  DIVISION, 
June  24,  1809. 

Opinion  op  the  Couet  by  Judge  Haedin: 

We  do  not  regard  the  remission  of  $2  of  the  judgment  as 
sufficient  to  deprive  this  court  of  jurisdiction,  although  it  left  a 
balance  of  less  than  $50  which  could  have  been  collected  of  the  sum 
adjudged.  But  it  seems  to  us  the  evidenoe  is  too  conflicting  and 
uncertain  as  to  the  time  for  which  ihe  appellant  should  be  charged 
with  rent,  and  at  least  whether  in  the  settlement  of  the  parties  in 
relation  to  the  purchase  money  and  the  execution  of  the  deed  (ihe 
appellee  did  not  become  entitled  to  claim  rent  for  the  house  before 
the  1st  of  June,  1865,  to  authorize  a  reversal  of  the  small  judg- 
ment rendered  by  the  court  on  a  submission  of  the  law  and  facts 
of  the  case. 

The  judgment  is,  therefore,  a^rmed. 

Harrison  &  Bennett,  for  appellant. 
Muir  &  Bijur,  for  appellee. 
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Opinion  of  the  Court. 


A.  E.  Oeohaoen  v.  S.  B.  Thomas. 

Pleadinga^A  Proper  Co-Plaintiff  Cannot  Be  Made  Co-Defendant. 

Tlie  appellanVB  co^oontractor  was  a  neoeeeary  party  to  Jik  eounter- 
daim  and  without  an  allegation  that  he  would  not  oonsent  to  be  oo- 
plaintiff»  the  36th  section  of  the  Code  did  not  allow  him  to  be  made  a 
co-defendant. 


APPEAL  FROM  HABBIN   CISCUIT  COUBT. 
January  29,  1868. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

The  appellant^s  brother,  R  D.  Goehagen,  as  co-contractor,  was 
a  necessary  party  to  his  counter-claim,  and  without  an  allegation 
that  he  would  not  consent  to  be  co-plaintiff,  the  36th  section  of  the 
Code  did  not  allow  him  to  be  made  co-defendant 

His  name  was,  therfore,  properly  stricken  out  as  defendant. 
And  the  appellant  persisting  in  leaving  him  out  as  so-plaintiff 
in  his  counter-daim,  the  court  rightly  adjudged  that,  as  pleaded, 
the  counter-claim  was  insufficient 

Moreover,  the  alleged  contract  to  rebuild  being  denied  by  the 
appellee's  answer,  the  counter-claim  could  not  have  been  made 
available  without  proof  outweighing  the  answer.  There  is  not 
only  no  such  proof,  but  llie  evidence  fortifies  the  answer  and  tends 
to  show  that  the  appellee  eontributed  to  the  rebuilding  as  far  as, 
according  to  his  answer,  he  had  promised  to  do. 

There  is,  therefore,  no  apparait  injustice  in  the  judgment  on 
the  note,  disregarding  iihe  counter-claixn. 

Wherefore,  the  judgment  is  affirmed. 

WintermnUh,  for  appeUant* 
Cofer,  fcT  appellee* 
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William  H.  Haynes  v.  A.  Ditto. 

Judicial  Sale— Premature  Decree — ^Interest  to  Be  S<dd  Mast  Be  Defined— Per- 
fect Title  to  Purchaser. 

A  chancellor  should  never  subject  laJid  to  danger  of  a  sacrifice  by 
selling  an  uncertain  interest,  but  should  always  have  the  interest  so 
defined  as  to  be  able  to  pass  to  the  purchaser  a  perfect  title. 

APPEAL   FEOM   MEADE   CIECUIT   COURT. 
January  21,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  admitted  assumpsit  by  the  appellant,  W.  W.  Haynes,  being 
an  undertaking  to  pay  his  own  debt  is  not  within  the  range  of  the 
statute  of  frauds  and  perjuries,  and  is,  therefore,  enforcible  with- 
out writing. 

Moreover,  acocrding  to  the  vague  pleadings,  the  vendor  Nichols 
had  a  right  to  hold  the  legal  title  until  his  obligors  or  their 
assignee  paid  the  notes,  and,  whatever  interest  W.  W.  Haynes  may 
have  acquired  in  the  land,  it  is  subsequent  and  subordinate  to  that 
lien,  and  he  cannot  obtain  the  title  or  prevent  an  enforcement 
of  the  lien  for  the  purchase  money  unless  it  shall  be  paid. 

There  is,  therefore,  an  apparent  right  to  sell  the  land  for  satis- 
fying the  debt  on  it  But  the  decree  for  a  sale  was  premature 
and  improvident  A  chancellor  should  never  subject  land  to 
danger  of  sacrifice  by  selling  an  uncertain  interest,  but  always 
ought  to  have  the  interest  ascertained  and  defined,  and  be  able  to 
pass  to  the  purchaser  a  perfect  title  and  not  leave  him  to  future 
litigation  for  perfecting  it  W.  W.  Haynes  having  denied  that  a 
good  title  could  be  made,  the  litigation  on  that  question  ought  to 
have  been  settled  before  a  sale,  and  not  left,  as  it  is  by  the  decree, 
for  ulterior  consideration  and  adjustment  after  the  sale.  The 
decree  in  this  respect  was  erroneous,  and,  for  this  cause  alone, 
must  be  reversed. 
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Opinion  of  the  Court. 


.  Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceeding. 


Gofer,  for  appellant. 
Walker,  for  appellee. 


Benjamin  Stewart  v.  William  Finch. 

Limitation,  Statute  of— Retrospective  Limitation. 

A  retrospective  limitation  to  actions,  allowing  reasonable  time  to  sue, 
does  not  either  impair  the  obligation  of  contracts  or  divest  any  vested 
right. 

APPEAL  FBOM   MUHLENBUEG   CIRCUIT   COURT. 
Jan\\ary  18,  1868. 

Opinion  of  the  Court  by  Judge  Kobebtson  : 

That  a  retrospective  limitation  to  actions  allowing  reasonable 
time  to  sue  does  not  either  impair  the  obligation  of  contracts  or 
divest  any  vested  right  is  conclusively  settled  by  this  court  and 
other  concurrent  authorities. 

The  note  sued  on  in  this  case  became  due  in  the  year  1849. 
The  statute  of  1858  curtailing  the  limitation  to  16  years  left  six 
years  for  suing  on  the  note  without  the  danger  of  thfe  statutory 
bar  of  15  years. 

Consequently,  the  plea  of  the  statute  of  limitations  prescribed 
a  legal  bar  to  the  action,  and  the  circuit  court  did  not  err  in 
overruling  a  demurrer  to  it,  and  adjudging  against  the  appellant 
the  costs  of  the  action. 

"VMierefore,  the  judgment  is  affirmed. 

Pitman  &  Love,  for  appellant. 
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OpiaioB  of  the  Comt. 


A:?DBEW  Justice  r.  Harvey  Justice. 

CeBtracU— Acceptance  of  Confedcnte  Paper  Induced  by  Proniiae  to   See 
that  it  Was  Good  Money— Statute  of  Fianda. 

The  acceptance  of  the  Confederate  paper  was  indaoed  by  the  appellant's 
promise  to  see  that  it  was  good  money,  and  he  thereby  undertook  to  pay 
his  own  debt.  A  written  memorial  of  the  contract  was,  therefore,  an- 
neoessary. 

Same— Contract  not  mcgaL 

As  it  is  not  shown  that  the  place  where  the  contract  was  made  was 
not  under  the  control  of  the  Confederate  army,  it  cannot  be  adjudged 
that  the  contract  was  illegal. 

APPEAL    FEOM    PIKE    CIKCUIT    COTJKT. 
January  14,  1868. 

Opiniox  of  the  Court  by  Judge  Robeetson  : 

This  case  does  not  depend  on  a  collateral  contract  by  the  appel- 
lant to  pay  the  debt  of  another.  The  acceptance  of  the  Confederate 
paper  was  induced  by  the  appellant's  promise  to  see  that  it  was 
good  money.  The  surrender  of  the  note  on  Philips  was  induced 
by  that  promise,  and  all  who  made  it  thereby  undertook  to  pay 
their  own  debt.  A  written  memorial  of  the  contract  was,  there- 
fore, unnecessary,  the  statute  of  frauds  applyig  only  to  an  imder- 
taking  to  pay  the  debt  of  another.  Moreover,  the  writing  exhibited 
was  sufficiently  intelligible  to  take  the  case  out  of  the  statute. 
And  consequently  its  exclusion  by  the  court  was  erroneous,  and 
would  have  been  cause  of  reversal  if  the  verdict  had  been  for  the 
appellant. 

And,  as  the  appellee  never  circulated  the  Confederate  notes,  and 
especially  as  it  is  not  shown  that  the  place  where  the  contract  was 
made  was  not  under  the  control  of  the  Confederate  army,  we 
cannot  adjudge  that  the  contract  was  illegal. 

Wherefore,  the  judgment  is  affirmed. 

Harlan,  for  appellant. 
Bums,  for  appellee. 
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Opinion  of  the  Court. 


Ben  F.  Cbawfokd  v.  Sarah  James. 

Landlord  and  Tenant— Termination  of  Lease— Removal  from  Premises— Pos- 
session  Reverts. 

Upon  the  termination  of  a  lease  and  the  removal  from  the  premises 
by  the  tenant  the  possession  reverts  to  the  landlord. 

Same— Contracts  to  Lease— Actual  Entry— -Action  for  Forci!ble  Entry. 

A  mere  contract  for  a  lease  without  an  entry  does  not  vest  the  posses- 
sion in  the  lessee,  consequently  he  cannot  maintain  an  action  for  forcible 
entry.    The  right  of  action  is  in  the  landlord. 

APPEAL  FROM   CARTER  CIRCUIT  COURT. 
January  13,  1868. 

Opinion  of  the  Court  by  Judge  Peters  : 

Upon  the  termination  of  the  lease  to  Rice,  and  his  removal 
from  the  premises,  the  possession  would  revert  to  Crawford,  the 
landlord  under  whom  he  entered  and  who  owned  the  land,  and 
would  continue  in  him,  until  Armstrong,  with  whom  he  had  made 
a  contract  to  lease  the  premises,  actually  entered,  a  mere  contract 
for  the  lease  without  an  entry  could  not  vest  the  possession  in  him, 
consequently  he  could  not  maintain  an  action  for  a  forcible  entry ; 
but  if  Rice  removed  and  the  traversor  moved  in  before  Armstrong 
entered,  the  right  of  action  for  her  wrongful  entry  was  in  Craw- 
ford, and  not  in  the  lessee,  Armstrong. 

These  facts  should  have  been  submitted  to  the  jury,  consequently 
the  peremptory  instruction  to  find  for  the  traversor  was  erroneous. 
Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial,  and  for  further  proceedings  consistent  with  this 
opinion. 

Dulin,  for  appellant. 

J.  R.  Botts,  for  appellee. 
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Opinion  of  the  Court. 


William  Gummiel  v.  J.  F.  Luke  et  al. 

Attorney  and  Client — Suit    Dismiased    by    Client— Lien    for    Fee— Release 
Pleaded. 

An  attorney  has  a  lien  on  a  claim  placed  in  his  hands  for  collection, 
and  he  may  resist  the  dismissal  in  pursuance  of  an  agreement  of  his 
client,  but  this  does  not  authorize  a  judgment  in  disregard  of  the  release 
pleaded. 

APPEAL   FROM   SCOTT    CIBCUIT    COUET. 

May  27,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  amended  answer  setting  up  the  release  of  the  female 
plaintiffs  and  their  husbands,  presented,  as  we  think,  a  sufficient 
defense  to  the  action,  so  far  as  they  were  concerned,  and  the 
court  properly  overruled  the  objection  made  on  behalf  of  the 
plaintiffs  to  its  being  filed.  And  as  the  release  was  uncontroverted 
by  the  plaintiffs,  the  judgment  rendered  by  the  court  without 
any  disposition  of  the  partial  defense  so  pleaded  was  erroneous. 

The  act,  approved  January  26,  1866,  giving  to  attorneys  a  lien 
for  their  fees. on  claims  in  their  hands  for  collection,  even  if 
construed  to  authorize  the  attorney  to  resist  the  dismission  of  a 
suit  in  pursuance  of  an  agreement  of  his  client,  certainly  did  not 
authorize  the  judgment  in  disregard  of  the  release  pleaded  in  this 
case,  as  no  claim  secured  by  that  act  was  presented  or  disclosed. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Polk  &  Conirill,  for  appellant 

Stevenson,  for  appellee. 
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OiHnion  of  the  Court. 


Emanuel  Patmok  et  al  v.  Hugh  Bahb  et  al. 

Advene  Posseseioii — Squatter's  Possession. 

A  mere  squatter  acquires  no  possessory  right  beyond  his  improvements. 

APPEAL  FIOM  GREENUP  CIRCUIT  COURT. 
April  15,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  boundary  of  Hutcheson's  patent  for  32,000  acres  of  land, 
as  sufficiently  established  by  Scott,  Galbreath,  Andrews  and 
others,  includes  the  land  in  contest  in  this  action,  and  Dupey's 
survey  is  evidently  inaccurate. 

The  record  does  not  show  that  Hutcheson's  conveyance  to  Smith 
was  ever  effectuated  for  Smith's  benefit,  nor  that  any  person 
holding  under  Smith  ever  asserted  claim  to  the  land  from  which 
the  timber  was  taken  for  which  this  action  was  brought.  And  the 
subsequent  conveyance  to  Trimble  by  persons  claiming  to  be 
Hutcheson's  heirs  and  the  long  possession  under  it  apparently 
silence  all  question  of  title  in  Smith,  and  imply  that  it  was 
Hutcheson's  rightful  heirs  who  conveyed  his  title  availably  to 
Trimble.  But,  however  this  may  be,  tiie  evidence  preponderates 
in  favor  of  the  conclusion  that  the  possession  under  trimble's 
claim  was  constructively  coextensive  with  the  boundary  of  the 
conveyance  to  him  of  Hutcheson's  title,  and  had  continued  more 
than  thirty  years  before  this  suit  was  brought. 

The  evidence  preponderates  also  in  favor  of  the  conclusion  that 
Bailey  was  a  mere  squatter,  and  acquired  no  possessory  right 
beyond  his  improvement. 

And,  moreover,  Montgomery,  who  succeeded  him,  waived  any 
claim  to  the  imimproved  land  from  which  the  timber  sued  for 
was  taken  by  the  appellants'  claiming  under  Montgomery  by 
acquiescing  in  the  boundary  fixed  by  the  processioners  and 
excluding  iiis  title  to  that  land. 

It  seems  to  us,  therefore,  that  the  title  of  the  appellees  derived 
from  Trimble  is  so  conclusively  established  that,  had  the  jury. 
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without  any  instruction  by  the  court,  decided  otherwise,  the  ver- 
dict ought  to  have  been  set  aside,  and,  therefore,  the  circuit  court 
committed  no  error  prejudicial  to  the  appellants  in  assuming  that 
the  title  is  in  the  appellees. 

It  seems  to  us,  also,  that,  tested  by  the  evidence  and  the  law^ 
there  was  no  substantial  or  available  error  in  refusing  instructions 
asked  for  by  the  appellants. 

Nor  can  we  reverse  the  judgment  for  $200  damages  as  assessed 
by  the  jury.  The  evidence  authorized  that  assessment  as  merely 
remxmerative. 

Wherefore,  the  judgment  is  affirmed. 


Roe,  Phister,  for  appellant. 
Dulin,  Ireland,  for  appellee. 


Joseph  Sellaes  et  al  v.  Richard  Devee^s  Adme. 

Husband    and    Wife — ^Ante-nuptial    Contracts — ^Personal    Judgment    Against 
Husband  Erroneous. 

It  is  error  to  render  a  personal  judgment  against  a  husband  for  debts 
created  by  the  wife  before  marriage. 

APPEAL  FEOM   SCOTT    CIRCUIT    COURT. 
January  15,  1869. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  allegations  of  the  petition  were  wholly  insufficient  to 
authorize  a  judgment  against  Joseph  Sellars  for  the  debt  of  his 
wife  contracted  by  her,  before  his  marriage  with  her.  And 
although,  in  an  amended  petition,  appellee  stated  that  after  his> 
original  petition  was  filed  he  had  settled  with  Sellars  and  wife 
and  ascertained  the  true  amount  owing  by  her  to  be  $173.27,  and 
proceeded  by  his  several  amended  petitions  in  rem  to  subject  the 
wife's  real  estate  to  the  payment  of  the  last  demand,  he  does  not 
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seek  to  have  the  judgment  rendered  against  the  husband  at  the 
Novmber  term,  1867,  of  the  court  vacated,  but  the  same  remains 
against  him,  and  may  be  enforced  at  any  time  by  appellant. 

The  judgment  of  May,  1868,  is  based  upon  amended  appro- 
priate pleadings  to  subject  the  wife's  estate  to  the  payment  of  her 
debt  contracted  before  marriage,  which  were  taken  for  confessed 
after  service  of  process  thereon,  to  which  appellee  by  his  averments 
shows  himself  entitled,  and  in  which  no  error  is  perceived. 

Wherefore,  the  judgment  rendered  at  the  May  term,  1868,  is 
affirmed,  and  appellee  will  recover  of  appellants  his  cost  in  that 
appeal.  But  the  judgment  against  Joseph  Sellars,  rendered  at 
the  November  term,  1867,  is  reversed,  and  the  cause  is  remanded 
with  directions  to  dismiss  the  original  petition  so  far  as  it  seeks 
a  personal  judgment  against  him,  and  he  will  recover  his  costs  in 
this  court  to  be  levied  of  assets,  etc. 


Prewitt,  for  c^ppellants. 
Shepard,  for  appellee. 


Alex  McIlvain  v.  S.  A.  Day. 

Same— Evidence  Conflicting— Case  for  Jury. 

Where   the   evidence   is   conflicting   and   the   jury   has   been   properly 
instructed,  their  flnding  will  not  be  disturbed. 

APPEAL  FKOM  FLEMING  CIEOTJIT  COUBT. 
April  21,  1869. 

Opinion  of  the  Couet  by  Judge  Williams: 

This  was  a  suit  against  Day  upon  a  note  executed  to  John  D. 
Secrest  and  assigned  by  him  to  appellant,  for  $474.95,  dated  Octo- 
ber 3,  1860,  due  November  5,  thereafter,  and  purporting  to  be 
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signed  by  "^.  Davis  and  Day/'  to  which  Day  responded  that  he 
was  not  the  partner  of  Davis  in  the  purchase  of  hogs  from  Secrest, 
for  which  he  claimed  the  note  had  been  executed,  nor  had  he 
signed  nor  authorized  anyone  to  sign  his  name  to  said  note,  and 
denied  his  responsibility  in  any  manner  for  said  sum.  There  were 
two  mistrials,  but  the  jury  found  for  defendant  on  the  third,  and 
the  court  having  adjudged  accordingly,  McDvain  seeks  a  reversal. 

The  evidence  now  objected  to  as  illegal  was  permitted  to  go  to 
the  jury  without  either  objection  or  exception  so  far  as  this  record 
shows,  it  is,  therefore,  too  late  now  to  complain  of  it,  nor  could 
it  be  taken  advantage  of  on  a  motion  for  a  new  triaL  The  note 
reads  "7  promise  to  pay,"  and  on  its  back  is  endorsed  in  Secrest's 
handwriting  "Davis  Note,"  It  is  abundantly  established  that 
the  name  of  Day  after  E.  Davis  is  not  in  Day's  handwriting ;  the 
preponderating  evidence  is  that  there  were  63  hogs  sold  by  Secrest, 
averaging  150  pounds,  at  $5.25  per  100  pounds ;  that  he  took  from 
Davis  four  head  of  cattle  at  $210  as  part  pay  for  the  hogs,  and 
that  two  notes  were  given,  the  price  of  the  cattle  deducted  from 
the  first,  and  the  other  note  given  for  half  the  amount  of  the  hogs. 
The  entire  lot  of  hogs  would  only  come  to  $496.12,  the  half  of 
which  is  $248.06,  or,  if  there  had  been  but  one  note  given  after 
deducting  the  price  of  the  cattle  it  should  have  been  for  only 
$286.12. 

Had  there  been  100  hogs,  weighing  200  pounds  each,  as  stated 
by  Secrest,  who  was  a  witness,  the  entire  amount  would  have  been 
$1,100,  and  the  note  should  have  been  for  $550.  If  the  hogs  be 
estimated  by  the  weight  of  evidence  their  value  falls  far  below 
the  amount  of  the  note  sued  upon,  if  estimated  by  Secrest's 
evidence  the  note  sued  on  falls  considerably  below  the  proper 
value  of  the  hogs. 

The  evidence  authorized  the  jury  to  find  that  Day  was  not 
Davis'  partner  in  the  purchase  of  the  hogs ;  that  the  hogs  had  been 
paid  for,  and  that  the  note  in  question  was  not  given  on  the  hog 
purchase;  whilst  on  the  other  hand  it  would  have  authorized  a 
contrary  finding. 

As  the  evidence  was  conflicting,  it  was  essentially  a  case  for 
the  decision  of  the  jury,  and  as  the  court  properly  presented  the 
issues,  according  to  the  evidence  of  each  party,  by  instructions, 
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we  see  no  cause  to  disturb  the  finding  or  to  reverse  the  judgment 
Wherefore,  it  is  affirmed. 

Wadsworth,  for  appellee. 

Cord,  for  appellant 


C.   E.   Coffee  v.   Piatt,  Bucklin  &  Co. 

Account— Note,  Basis  of  Settlement. 

Where  both  parties  show  errors  and  their  contracts  are  so  confused  as 
to  render  an  accurate  statement  highly  difficult  the  note  executed  by 
one  to  the  other  wiU  be  taken  as  a  basis  of  settlement. 

APPEAL    FEOM    CASEY    CIRCUIT    COUET. 
June  5,  1869. 

Opinion  of  the  Couet  by  Judge  Williams: 

The  court  below  having  referred  the  settlement  of  accounts 
to  a  master  commissioner  he  reported  the  settlement  in  several 
aspects,  October  5,  1857,  the  accounts  were  ceased  between  the 
parties  by  Coffee's  note  for  $853.56.  Counting  interest  and 
deducting  credits  since  then  the  balance  as  shown  by  the  commis- 
sioner would  be  $258.79,  due  April  27,  1858. 

Both  parties  assert  and  show  errors  and  the  accounts  are  so 
confused  as  to  render  an  accurate  statement  of  the  account  highly 
diflScult  and  improbable.  In  this  state  of  confused  uncertainty 
we  can  not  do  better  than  to  take  the  note  as  the  basis  of  settlement 
and  allow  the  subsequent  credits  and  direct  a  judgment  against 
Coffee  for  the  remainder  of  two  hundred  and  fifty-eight  dollars 
and  seventy-nine  cents,  with  interest  from  April  27,  1858. 

Wherefore  the  judgment  is  reversed  with  directions  for  further 
proceedings  as  herein  dircted. 

James,  Fox,  for  appellants. 
Harlan,  Durham,  for  appellees. 


594  Kentucky  OpiwioNS. 


Opinion  of  the  Court. 


Sally  Davis's  Admb.  v.  Maby  J.  Gbay,  &c. 

Husband   and   Wife— Necestariat   for   Wife— Marriad   Woman'a   Batata  not 
Bonnd^W^ttan  Authority. 

No  judgment  affecting  the  estate  of  a  married  woman,  even  for 
necessaries,  can  be  sustained  without  the  written  authority  or  objection 
prescribed  by  section  1,  article  2,  chapter  47,  Revised  Statutes. 

APPy.AT.  FBOM  MEBGEB  GIBGUIT  GOUBT. 
June  SO,  1869. 

Opinion  of  thb  Coitbt  by  Judge  Bobbbtson: 

"No  judgment  affecting  the  estate  of  a  married  woman,  even 
for  necessaries,  can  be  sustained  without  the  written  authority  or 
obligation  prescribed  by  section  1,  article  2,  chapter  47  Revised 
Statutes. 

The  medical  services  to  Mrs.  Davis  herself  were  certainly  neces- 
saries, but  though  she  was  then  covert,  ye  there  was  no  written 
authority  or  acknowledgment 

The  statute  is  absolute  without  any  express  or  implied  qualifi- 
cation or  exception,  must  be  strictly  construed,  and  operated 
inflexibly.    This  court  cazmot  curtail  or  relax  its  literal  operation. 

Consequently  the  judgment  in  this  case  against  the  administrator 
of  Mrs.  Davis  for  the  JI^^dical  account  against  her  must  be 
adjudged  erroneous,  and  therefore  is  reversed,  and  tihe  cause 
remanded  for  a  new  trial* 

Polkj  for  appetla^* 

Durham  £  Jacohsj  for  appellees. 
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John  W.  Cummins  v.  Bullock  £  Andeeson. 

S«t<q^pel  by  Racord— Default 

Ike  appellant  by  his  default  in  the  aotion  on  the  note,  admitted  the 
all^^tion  that  he  had  received,  by  his  marriage  with  the  principal  obligor, 
more  than  the  debt  sued  for.  Consequently,  he  was  estopped  by  the 
record  from  denying  that  fact  and  putting  it  in  litigation  in  this  case. 

APPEAL   FBOM   WASHINGTON    OIECUIT   COUBT. 
January  29,  1868. 

Opinion  op  the  Couet  by  Judge  Bobebtson: 

The  appellant  CmnminB,  by  his  default  in  the  action  on  the 
note,  admitted  the  all^ation  that  he  had  received,  by  his  marriage 
with  the  principal  obligor,  more  thw  enough  to  pay  the  debt 
sued  for;  and  the  judgment  concluded  him  as  to  that  matter. 
Consequently,  he  was  estopped  by  the  record  from  denying  that 
fact  and  putting  it  in  litigation  in  this.  case.  And  the  demurrer 
to  his  answer  was  therefore  properly  sustained.   •, 

Bosworth  being  a  party  to  this  suit  and  failing  to  deny  the 
allegation  that  Ciunmins  was  entitled  to  one  .half  of  the  debt 
admitted  by  the  garnishee  Cooper  to  be  due  from  him  to  them 
as  partner3,  there  was  no  error  in  adjudging  one  moily  of  it  to 
the  appellees  as  attaching  creditors. , 

So  far  we  perceive  no  available  error  in  the  judgment 

And  as  to  the  judgment  dismissi^  th^  petif^on, against  the 
Hardins,  there  being  no  appeal  from  it  this  court  has  now  no 
revisory  power  over  it 

Wherefore,  on  this  appeal  Cummins,  perceiving  no  error  to  his 
prejudice,  the  judgment  against  him  is  affirmed. 

Thurman,  for  appellant. 

Emmett  Field,  for  appellee. 
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H.  Fletchee  v.  J.  S.  Cain. 

Partnership— Bailment  of  Partnership  Property  After  Partnership  Ceases. 

While  partnership  property  remains  unsold  either  partner  has  the 
right  to  have  it  stored  and  cared  for,  and  the  bailee  should  be  allowed 
a  reasonable  compensation  therefor,  though  the  partnership  may  have 
previously  ceased. 

^*  APPEAL    FBOM    JEFFERSON    COMMON    PLEAS    COUBT. 

September  28,  1860. 

Opinion  of  the  Couet  by  Judge  Williams: 

The  evidence  leaves  no  room  to  doubt  but  that  Durrett,  Cain 
and  Matthew  Fletcher  were  partners  in  the  forage  pressing  busi- 
ness and  that  as  the  presses  were  bought  with  the  profits  of  the 
concern  they  became  partnership  property,  hence,  whilst  unsold 
either  party  had  the  right  to  have  them  stored  and  cared  for  and 
the  bailee  should  be  allowed  a  reasonable  compensation  therefor, 
though  the  partnership  may  have  previously  ceased. 

If  the  suit'  had  been  dismissed  for  want  of  proper  parties, 
because  all  the  partners  were  not  made  defendants  in  the  warrant 
before  the  justice  of  the  peace,  though  before  trial  it  was  dis- 
missed as  to  all  but  Cain,  this  should  have  been  done  without 
prejudice  and  not  by  peremptory  instruction,  as  in  this  case, 
to  the  jury  to  find  for  the  defendant,  which  will  bar  any  other 
suit,  so  whether  upon  the  merits  or  for  want  of  proper  parties 
said  instruction  was  erroneous. 

Wherefore  the  judgment  is  reversed  with  directions  for  a  new 
trial  and  further  proceedings. 

Clemmons  &  Willis,  for  appelalnt. 

Worthington,  for  appellee. 
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N".  G.  Thomas,  &c.  v.  M.  P.  Thomas  Admbx. 

Contracts— The  Hirer  of  a  Slave  Substituted  to  Right  of  Owner  for  the  Time. 

The  hirer  of  a  slave  for  a  specific  time  is  substituted  to  the  right  of 

the  owner  for  that  time,  and  takes  upon  himself  the  risk  of  the  loss  of 

service  by  his  death  or  other  cause  not  provided  against  in  the  contract. 

APPEAX   FBOM   OWEN    CIBCUIT    COUET. 
June  30,   1869. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  only  question  presented,  in  this  case  for  our  determination 
is,  whether  the  court  erred  in  sustaining  the  demurrer  of  the 
plaintiff  to  the  3rd  paragraph  of  the  answer. 

The  answer  exhibits  no  written  contract  between  the  parties, 
nor  does  it  allege  that  in  the  hiring  of  the  slave,  any  reservation 
or  promise  was  made,  exempting  the  defendant  from  the  respon- 
sibility imported  by  their  note,  in  the  then  apparent  contingency 
that  part,  at  least,  of  the  service  of  the  slave  would  be  lost 
by  the  adoption  of  the  constitutional  amendment.  And  the 
contract  as  alleged,  stibstantially  avers  alike  a  sale  of  the  use 
of  the  mill  and  of  the  owner's  title  to  the  services  of  the  slave, 
for  the  term  expiring  on  the  25th  of  December,  1865.  And  we 
perceive  no  suflScient  reason  for  making  this  case  an  exception 
to  the  general  rule,  long  recognized,  and  recently  re-afl5rmed  in 
the  case  of  Hughes  v.  Todd,  2  Duvall  188,  that  generally  the 
hiring  of  a  slave  for  a  specified  time,  was  substituted  to  the  right 
of  the  owner  for  that  time,  and  took  upon  himself  the  risk  of  the 
loss  of  service  by  the  escape  of  the  slave,  or  his  death  or  other 
cause,  not  provided  against  in  the  contract 

Wherefore  the  judgment  is  affirmed. 

Major  &  Montgomery,  for  appellarUs. 
Lillard,  for  appellee. 
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Nancy  0.  White  et  ax,  v.  Thomas  Gbubbs'  Exb.  bt  al. 

Husband  and  Wif»—Willa— Legacy  to  Wife  Vests  in  Husband  at  Her  Deatb. 
Thomas  Grubbs  devised  to  Mrs.  Dillingham  a  part  of  his  estate,  and 
she  died  before  reoeiving  the  entire  amount  due  her,  leaving  a  surviving 
husband,  who,  after  her  death,  claimed  the  balanoe  of  the  legacy  due  hii 
wife,  against  her  surviving  brothers  and  sisters.  Hdd,  that  the  legacy 
vested  immediately  upon  the  death  of  the  testator,  Thomas  Qrubbs,  and 
Mrs.  Dillingham's  right  to  it  was  not  postponed  until  distribution,  henge, 
upon  her  death  it  vested  in  the  husband  and  became  a  part  of  his  estate. 

APPEAT.  FEOM   MONTGOMEKY   CIBCUIT   COUET. 
April   16,  1869. 

Opinion  of  the  Couet  by  Judge  Williams: 

By  his  last  will  Thomas  Gnibbs  deceased  devised  to  the  children 
of  his  deceased  brother  James  Grubbs  an  equal  share  with  his 
other  brothers  and  sisters  or  their  children,  of  the  estate  owned 
by  him  at  his  death  and  not  devised  to  his  wife  or  otherwise 
disposed  of.  There  were  two  sisters  and  a  brother  of  these 
children,  all  of  whom  survived  the  testator,  one  of  them  Mrs, 
Dillingham  did  not  receive  the  entire  amount  due  her  when  she 
died,  leaving  a  surviving  husband,  who  after  his  wife's  death, 
without  administering  on  her  estate,  collected  a  portion  of  what 
still  remained  due  her,  and  he  died;  neither  he  nor  his  wife  left 
descendants,  one  of  his  collateral  kindred  administered  both  upon 
his  and  his  wife's  estate,  and  that  suit  seeks  to  settle  whether 
her  surviving  brother  and  sister  or  her  husband's  heirs  are 
entitled  to  the  remainder  of  her  unpaid  legacy  at  her  death. 

The  third  clause  of  section  11,  chapter  30,  1  8tant.  Revised 
Statutes  page  ^23  provides  that  ''a  husband  shall  have  the  whole 
surplus  of  a  deceased  wife's  personal  estate,  except  he  shall  have 
only  a  life  interest  in  her  slaves." 

This  legacy  vested  immediately  upon  the  death  of  the  testator, 
Thomas  Grubbs,  and  Mrs.  Dillingham's  right  to  it  was  not  post- 
poned until  distribution,  hence,  upon  her  death  it  vested  in  the 
husband  and  became  a  part  of  his  estate,  though  to  protect  her 
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creditors  it  would  have  been  proper  that  he  should  have 
administered,  but  this  does  not  affect  his  right  to  the  money 
when  collected,  for  had  any  one  else  administered  thereon  after 
payment  of  the  wife's  debts  the  husband  would  have  been  the 
sole  distributee,  and  his  death  before  it's  collection  could  in  no 
wish  to  disturb  his  right  to  it,  therefore,  whilst  the  administration 
upon  the  wife's  estate  was  right,  after  the  husband's  death,  yet 
his  distributees  are  entitled  to  the  legacy  when  collected,  which  the 
circuit  court  properly  adjudged. 

^Vherefore  the  judgment  is  affirmed. 


Hazelrigg  &  Winn,  for  appellant. 
Turner  &  Cornelison,  for  appellee. 


J.  C.  Johnson  v.  W.  W.  Cox. 

War— Taking  Property  by  Military  OfSicer»— Power  of  Impressment— Peace- 
able non-Combatant. 

To  justify  the  taking  of  property  from  a  peaceable  non-oombatant 
citizen  by  a  military  officer,  it  must  appear  that  it  was  done  under  a 
legitimate  proceeding  and  exercise  of  the  power  of  impressment 

Same— Law    of    War    and    of    Nationa— Indiscriminate    Plunder— Inferior 
OfiOcers. 

Neither  the  law  of  war  nor  of  nations  sanction  indiscriminate  plunder, 
nor  does  the  right  of  impressment  belong  to  inferior  officers,  but  must 
come  from  the  commander  of  a  post. 

Same— Justification  by  Inferior  Officer-Criminal  Intent 

The  order  of  a  major  in  command  of  a  smaU  expedition  to  a  subordi- 
nate officer  to  take  horses  from  the  citizens  generaUy  to  mount  his  men, 
could  be  no  justification  in  a  eivfl  suit  by  the  owner  for  the  value  of 
the  horse,  whilst  it  would  disrobe  the  case  of  that  criminal  intent  neces- 
sary to  establish  a  felony. 

APPEAL  FBOM  MORGAN  CIBCUIT  OOUBT. 
June  16,  1800. 
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Opinion  of  the  Couet  by  Judge  Williams: 

As  decided  by  this  court  in  Terrill  v.  Rankin,  2  Bush,  ^56,  and 
in  Lewis  v.  McG-uire,  3  BiLsh,  202, 

"To  justify  the  taking  of  property  from  the  peaceable 
noncombatant  citizens  of  Kentucky  by  a  military  officer,  it 
must  appear  that  it  was  done  under  a  legitimate  proceeding 
and  exercise  of  the  power  of  impressment,  or  of  military 
contribution,  or  exercise  of  some  other  legitimate  belliger- 
ent right" 

That  neither  the  laws  of  war  nor  of  nations  sanction  indis- 
criminate plunder,  nor  does  the  right  of  impressment,  or  right 
to  exact  military  contribution  belong  to  inferior  officers  of  limited 
command,  but  must  come  from  the  commander  of  a  district,  or 
a  post,  or  an  army,  and  not  from  those  in  command  of  small 
expeditions  sent  out  for  particular  purposes. 

That  as  the  "Confederate  States"  recognize  a  provisional 
government  in  Kentucky  as  belonging  to  its  family  of  states, 
drawing  from  her  bosom  a  full  representation  in  both  branches  of 
its  Congress,  it  was  thereby  procluded  from  regarding  Kentucky 
soil  as  enemies'  country,  or  treating  as  enemies  her  peaceable 
citizens,  who  continued  the  pursuit  of  their  usual  avocations  and 
did  not  make  themselves  actual  belligerents,  but  submitted  to  the 
legitimate  rules  and  regulations  of  that  military  force  which 
might  be  in  possession  for  the  time  being  of  their  neighborhood 
and  home,  during  the  late  war. 

And  as  decided  at  our  last  term  in  Sellard  v.  Zones,  5  Busli, 
60;  Ferguson  v.  Loos,  5  Bush,  689,  which  was  an  expedition 
gotten  up  by  a  Federal  officer,  the  right  of  impressment  was  con- 
fined within  narrow  limits  to  save  an  army  from  danger  and 
disaster  from  a  sudden  and  unexpected  emergency,  and  not  to 
undertake  an  expedition  however  advj^ntageous  it  might  be,  and 
which  was  the  rule  recognized  by  the  Supreme  Court  of  the 
United  States  in  Mitchell  v.  Hannowy,  13  How.  113.  The 
second  instruction  given  in  this  case  was  in  conflict  with  these 
views  and  essentially  erroneous.  The  order  of  a  major  in  com- 
mand of  a  small  expedition  to  a  subordinate  officer  to  take  horses 
from  the  citizens  generally  to  mount  his  men,  could  be  no  legal 
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authority  to  do  so  and  no  justification  in  a  civil  suit  by  the 
owner  for  the  value  of  the  horse,  whilst  it  would,  as  heretofore 
decided  by  this  court,  disrobe  the  case  of. that  criminal  intent 
necessary  to  establish  a  felony. 

Appellee,  though  a  regularly  commissioned  captain,  in  the 
Confederate  army,  and  having  orders  from  the  major  in  command, 
could  not  by  reason  thereof  justify  the  taking  the  appellant's  horse 
without  showing  some  reason  to  authorize  his  being  r^arded  and 
treated  as  an  enemy,  or  because  of  some  unlooked  for  emergency 
it  was  essential  to  impress  to  save  his  forces  from  sudden  and 
impending  danger  of  calamity. 

Wherefore  the  judgment  is  reversed  with  directions  for  a  new 
trial  and  further  proceeding  consistent  herewith. 

Hazelrigg,  for  appellant, 

Elliott  &  Cooper,  for  appellee. 


A,  E.  HUBBABD  AdME.  V.  S.  D.  WiTEEBOWEE. 

Sale,  BiU  of,  Absolute  on  Its  Face — ^Presumption — ^Delivery  of  Possession. 

A  biU  of  sale,  absolute  on  its  face,  and  the  delivery  of  possession  under 
it,  together  with  the  legal  capacity  of  the  vendor,  have  the  legal  pre- 
sumptions in  their  favor,  which  must  be  overcome  by  proof,  before  it 
will  be  rescinded. 

APPEAL  FEOM  HAEDIN   CIECUIT   COUET. 
April  15,  1869. 

Opinion  of  the  Couet  by  Judge  Williams: 

This  suit  was  filed  by  the  appellant  in  May,  1850,  to  rescind 
an  absolute  bill  of  sale  made  by  decedent  in  August,  1846,  to 
Winterbower,  for  a  slave  girl,  nine  years  of  age,  at  the  price 
of  $275,  alleging  that  it  was  but  a  mortgage  and  that  there  were 
included  in  the  consideration  usury  and  false  fees  as  a  constable 
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by  appellees.  The  suit  lingered  until  June,  1868,  when  the  court 
dismissed  it  absolutely  and  which  appellant  seeks  to  reverse. 
About  one  half  the  purchase  price  was  paid  at  the  making  of  the 
bill  of  sale,  in  claims  then  in  Winterbower's  hands  for  collection 
as  a  constable,  and  for  the  remainder  he  executed  his  note,  and 
made  payments  thereon  from  time  to  time  until  finallly  he  dis- 
charged it  in  full.  Shortly  before  Hubbard's  death  which  occurred 
some  eighteen  months  after  the  date  of  the  bill  of  sale. 

The  possession  of  the  slave  was  delivered  on  the  making  the 
title  thereto.  The  circumstances  and  evidence  in  defendant's  behalf 
are  so  nearly  equal,  if  not  preponderating  over,  those  in  plaintiff's 
behalf  that  it  would  be  entirely  unsafe  for  the  exercise  of  judicial 
power  to  rescind  the  sale  as  manifested  by  the  written  memorial 
of  title  at  this  date  especially  as  the  parties  could  not  be  put 
in  statu  quo  because  the  negro  is  now  dead  and  if  she  were  alive 
would  be  freed  by  the  constitutional  amendment  abolishing 
slavery. 

It  is  not  necessary  to  attempt  an  analysis  of  this  volume  of 
evidence,  for  both  sides  present  some  rather  imposing  facts  to 
sustain  their  side  of  the  issue;  but  the  bill  of  sale,  absolute  on 
its  face,  and  the  delivery  of  possession  under  it,  together  with  the 
legal  capacity  of  the  vendor,  have  the  legal  presumption  in  their 
favor;  besides  being  sustained  by  many  imposing  proven  facts, 
this  volume  of  proof  and  the  legal  presumtions  are  not  overcome 
by  the  plaintiff's  proof  which  they  must  be  in  order  to  a  recovery 
by  her. 

Wherefore  the  judgment  is  affirmed. 

Read,  Wilson  &  Montgomery,  for  appellant 
Wintersmith,  Shean,  for  appellee. 


Lewis  W.  Gwith  v.  G.  A.  Champlin^  &c. 

Actions— Action  at  Law  and  Proceeding  in  Equity  at  Same  Time — ^Lien  Note. 
An  action  at  law  on  a  note  and  a  proceeding  in  equity  for  enforcing 
a  lien  for  securing  payment  may  both  be  prosecuted  at  the  same  time. 
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APPEAIi   FEOM   TODD   CIECUIT    COUET. 
April  16,  1869. 

Opinion  of  the  Couet  by  Judge  Eobeetson: 

The  pending  of  the  petition  in  equity  filed  by  the  appellees  in 
the  suit  by  thie  appellant  against  Arnold  for  enforcing  a  mortgage 
partly  for  the  benefit  of  the  appellees,  was  not  available  ground  for 
abating  or  barring  the.  action  at  law  on  the  note  for  securing  the 
payment  of  which  the  petition  in  equity  was  filed.  An  action  on 
the  note  and  a  proceeding  in  equity  for  enforcing  a  lien  for 
securing  payment  may  both  be  prosecuted  at  the  same  time. 

But,  had  it  been  otherwise  in  this  case,  the  appellant  was 
relieved  from  any  possible  peril  by  the  dismission  of  the  petition 
in  equity  before  any  evidence  had  been  given  before  the  jury 
sworn  to  try  the  issue  on  the  plea  of  non  est  factum. 

Under  the  code  such  dismission  was  allowed  and  proper,  and 
not  prejudicial  to  the  appellant.  And  the  evidence  authorized 
the  verdict  for  the  appellees  on  the  issue  tried. 

Wherefore  the  judgment  is  affirmed. 

Petrie,  for  appellant. 
McPherson,  for  appellees. 


Lucy  Haecouet  et  al,  v.  H.  G.  Baxteb. 

Husband  and  Wife— Feme  Covert— Judgment  by  Defendant 

It  is  erroneous  to  adjudge  by  default  against  a  feme  covert  on  an 
executory  contract  to  purchase  land  without  averring  in  the  petition  that 
she  had  separate  estate  or  that  the  purchase  was  necessary  for  herself 
and  family. 

APPEAL  FEOM   MADISON    CIECUIT   COUET. 
June  15,  1869. 
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Opinion  of  the  Court  by  Judge  Williams: 

As  this  was  an  executory  sale  of  a  house  and  one  acre  of 
ground  Ly  appellee  to  appellant,  Lucy,  at  the  price  of  $2300,  of 
which  $1000  was  paid  at  the  time,  and  the  residue  to  be  paid 
March  1,  1868,  when  the  deed  was  to  be  made  as  evidenced  by 
a  memorandum  signed  by  Baxter,  Mrs.  Harcourt  and  her  husband, 
dated  January  11,  1868,  and  much  of  the  deferred  payment  being 
paid.  Still,  according  to  the  long  recognized  rules  as  settled  by 
this  court  in  Johnson  and  wife  v.  Jones,  12  B.  Mon.,  S26,  it 
was  erroneous  to  adjudge  by  default  against  the  feme  convert  on 
such  a  contract  without  averring  in  the  petition  that  she  had  a 
separate  estate,  or  that  the  purchase  was  necessary  for  herself 
and  family  regarding  her  pecuniary  situation  and  her  condition  as 
to  family,  etc.,  so  as  to  bring  the  case  within  the  common  law 
rules,  or  the  provision  of  our  statute,  neither  of  which  is  so 
averred. 

But  as  the  husband  signed  the  contract  it  is  enforceable  as 
against  him. 

Whether  it  shall  finally  appear  that  the  payments  were  the 
separate  estate  of  Mrs.  Harcourt  and  therefore  the  contract 
binding  on  her,  or  whether  it  was  such  general  estate  as  legally 
to  vest  .in  her  husband  and  therefore  irreclaimable  by  her,  will 
depend  on  the  pleadings  and  evidence,  and  to  the  end  that  a  full 
and  fair  adjustment  of  the  legal  and  equitable  rights  of  these 
parties  may  be  had,  the  plaintiff  should  be  allowed  to  amend  his 
petition  and  the  defendants  to  make  issue  thereon,  and  then  the 
cause  finally  adjudicated  upon  such  issues  and  the  evidence. 

TVTierefore  the  judgment  is  reversed  for  further  proceedings 
consistent  herewith. 

Turner,  for  appellants. 

Burman,  for  appellee. 
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Michael  Kilday  v.  James  Leytxe. 

Damages— Default  Judgment. 

No  judgment  by  default  can  be  taken  for  damages  without  proof  before 
a  jury  or  commissioner. 

APPEAL  FBOM  KENTON  OIBOTIIT  OOUBT. 
September  30,  1869. 

Opinion  op  the  Couet  by  Judge  Williams: 

There  are  various  items  in  appellee's  set-off  which  sound  entirely 
in  damages  as  for  a  tort  and  are  not  of  mere  contract,  hence  no 
judgment  by  default  could  be  taken  on  such  without  proof  before 
a  jury,  or  reference  to  a  commissioner. 

Wherefore  the  judgment  being  erroneous  is  reversed,  with 
directions  for  further  proceedings. 

Menzies  &  Furber,  for  appellant 

Dawson,  for  appellee. 


John  Mabdis  v.  E.  B.  Keedee  and  Klette. 

Ejectment — Claim  by  Long  Uccnpancy — Muniments  of  Title  not  Considered. 

Where  land  is  claimed  by  long  occupancy,  and  the  verdict  of  the  jury 
is  founded  on  that  ground  alone,  the  question  of  documentary  evidence 
of  title  need  not  be  considered. 

APPEAL  FBOM  KENTON   CIBCUIT   COURT. 
November  20,  1869. 

Opinion  of  the  Court  by  Judge  Eobertson: 

After  the  appellees   and  those  under  whorii  they  claim  had 
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enjoyed,  for  about  thirty  years,  the  continuous  possession  of  a 
large  tract  of  land  in  Kenton  county  granted  in  1786,  by 
Virginia  to  Henry  Field,  the  appellant,  without  proof,  of  posses- 
sory or  documentary  title,  took  and  still  forcibly  holds  a  portion  of 
it  for  the  restitution  of  which  the  appellees  obtained  a  verdict 
and  judgment  in  this  action  of  ejectment. 

The  appellees  claim  by  derivative  conveyances  from  persons 
claiming  to  have  been  the  devisees  of  the  patentee,  and  also  by 
long  occupancy;  and  the  verdict  was  demonstrably  founded  on 
the  latter  ground  alone  and  authorized  by  the  evidence. 

It  is  useless,  therefore,  to  consider  the  questions  discussed 
concerning  the  will  and  the  conveyances  introduced  on  the  trial 
and  extensively  argued  in  this  court;  for  however  we  might  dis- 
pose of  any  of  those  questions,  the  verdict  is  right  and  could  not 
have  been  superinduced  by  any  error  in  the  rulings  of  the  circuit 
court  respecting  documents,  and  there  is  no  plausible  pretense 
of  error  in  its  decisions  respecting  the  question  of  possession. 

^^^lerefore,  without  unnecesary  elaboration,*  this  court  affirms 
the  judgment  of  the  circuit  court. 


Carlisle  &  O'Hara,  for  appellant. 
Stevenson  &  Myers,  for  appellees. 


C.  E.  AuLioK,  &o.  V.  James  Edwabds. 

Auction  and  Auctioneers— Warranty  of  Sonndness  by,  the  Act  of  the  Seller— 
Affirming  a  Thing  to  a  Fact  Which  Is  False— Constructive  Fraud. 

If  an  auctioneer  warrants  the  soundness  of  the  property  sold  by  him, 
his  act  is  that  of  the  seller,  and  if  that  does  not  imply  a  warranty,  it 
would  be  constructively  fraudulent,  for  to  affirm  as  a  fact  that  which 
is  false,  whether  known  to  be  so  or  not,  is,  in  law,  a  fraud. 

Same— Failure  of  Consideration. 

Where  property  sold  by  an  auctioneer  is  of  no  ralue,  on  account  of 
unsoundness,  at  the  time  of  the  sale,  there  is  a  total  failure  of  oonsid- 
eration  which  exonerates  the  purchaser  from  liability. 

APPEAL    FROM    PENDLETOX    CIRCUIT    COURT. 
January  13,  1868. 
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Opinion  of  the  Court  by  Judge  Robertson: 

If  the  auctioneer,  who  sold  the  colt  for  which  the  note  sued 
on  was  given,  warranted  the  soundness  of  the  colt,  his  act  was 
that  of  the  appellee  for  whom  the  sale  was  made  to  one  of  the 
appellants,  and,  if  the  auctioneer's  affirmation  that  the  colt  was 
sound  did  not  imply  a  warranty,  it  may  have  been  constructively 
fraudulent;  for,  to  affirm  positively  as  a  fact  that  which  is  false, 
whether  known  to  be  so  or  not,  is,  in  law,  a  fraud. 

The  facts  established  on  the  trial  conclusively  proved  that  the 
colt  was  unsound  when  sold,  and  died  of  that  unsoundness  about 
a  week  after  the  day  of  sale.  It  was  therefore  of  no  value.  And 
consequently,  even  if  there  had  been  neither  warranty  nor  fraud; 
the  total  failure  of  consideration,  often  adjudged  by  this  court 
exonerated  the  purchaser  from  legal  liability  for  the  price  or  any 
portion  of  it.  The  instruction  to  the  jury,  essentially  inconsistent 
with  the  principles,  was  therefore  erroneous.  Consequently,  both 
on  the  law  and  the  evidence,  the  circuit  court  ought,  on  the 
motion  of  the  appellants,  to  have  set  aside  the  verdict  against 
them  and  awarded  a  new  trial,  and  erred  in  overruling  their 
motion. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 


McManama,  for  appellant. 
Records,  for  appellee. 


Wilson  Reeves  v.  Elizabeth  Reeves. 

Divorce — ^Neither  Without  Fault— Allowance  Reasonable— Decree  Will  Not  Be 
Distnrbed. 

Where  neither  party  is  shown  to  be  without  fault  and  the  allowance 
for  maintenance  is  rea<M>nable,  a  decree  of  divorce  will  not  be  disturbed 
on  appeal. 

APPEAL    FROM    MARSHALL    CIRCUIT    COURT. 
January  15,  1868. 
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Opinion  of  the  Coubt  by  Judge  Petebs: 

The  domestic  troubles  which  ultimately  resulted  in  a  separation 
might,  and  doubtless  could  have  been  avoided  by  the  exercise  of 
more  patience  by  the  one,  and  a  more  conciliatory  course  by  the 
other.  While  the  evidence  shows  that  appellee  was  exacting  and 
censorious  towards  the  children  of  appellant  it  also  shows  that  he 
indulged  in  threats  of  violence  of  an  extraordinary  character 
towards  her,  and  actually  manifested  an  intention  to  execute  them. 

The  first  two  years  of  their  married  life  seem  to  have  been 
passed  in  harmony,  and  i)eace,  and  at  the  commencement  of  their 
difficulties  if  any  efforts  had  been  made  mutually  or  even  by  either 
of  the  parties  to  reconcile  them,  and  a  spirit  of  forbearance,  and 
kindness  manifested,  the  evil  consequences  which  have  followed  a 
different  course  would  have  been  avoided.  But  the  facts  as 
presented  in  the  record  do  not  show  either  to  be  without  fault; 
and  since  appellant  is  not  blameless,  and  the  allowance  for  six 
months  for  the  maintenance  of  appellee  and  her  child,  who  is  also 
the  child  of  appellant,  for  whose  support  he  is  morally  and  legally 
bound,  is  very  reasonable  especially  as  a  part  of  it  is  by  the  terms 
of  the  order  to  be  applied  to  the  payment  of  the  cost  of  this  suit 
no  substantial,  or  sufficient  reason  is  manifested  for  disturbing 
that  order.     Wherefore  the  judgment  is  affirmed, 

Gilbert,  for  appellant. 

Palmer,  for  appellee. 


Thomas  A.  Berryman  v,  W.  B.  Egberts. 

Parties  to  Foreclosure  Proceedings— Mortgages. 

Morrow  gave  Berryman  a  mortgage,  as  a  lien  for  B,  becoming  M-'s 
surety  on  a  note  to  Ireland.  The  note  was  transferred  to  Stair.  In 
a  suit  by  the  administrator  of  Morrow  to  settle  the  estate  and  have  the 
mortgage  foreclosed,  hdd,  that  Berryman  was  the  only  necessary  party  to 
fluch  foreclosure  proceedings. 

Same— Judicial  Sale — ^Excepting  to  Commissioner's  Report. 

While  the  mortgagee  could  have  had  his  lien  asserted  prior  to  other 
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creditors,  no  exceptions  having  been  made  to  the  commissioner's  report 
at  the  time,  a  purchaser  under  the  foreclosure  proceedings  cannot  after- 
wards be  ousted. 

Same. 

The  mortgagee  would  only  have  the  right  to  have  the  judgment  of  dis- 
tribution of  assets  corrected. 


.      APPEAL   FROM   OWEN    CIBCUIT   COUBT. 
January  14,  1870. 

Opinion  of  the  Coubt  by  Judge  Williams: 

Berryman  having  become  security  for  Hiram  Morrow  in  a 
debt  of  $348  to  Thomas  A.  Ireland,  took  a  mortgage  on  Morrow's 
land  to  secure  him.  The  note  had  been  several  times  assigned 
until  Stair  became  its  owner.  Morrow  having  died  insolvent,  his 
administrator  filed  a  petition  against  his  heirs  and  creditors  to 
settle  tho  estate  wherein  he  made  Berryman  a  defendant,  set  up 
the  mortgage,  and  called  on  him  to  manifest  his  lien  if  the  debt 
still  rmained  unpaid,  prayed  for  a  sale  of  the  land,  etc. 

Berryman  answered  asserting  his  mortgage,  saying,  however, 
that  the  debt  had  passed  by  assignment  to  Stair,  and  that  he  did 
not  know  whether  it  was  paid  or  not.  He  niade  Stair  a  party  to 
this  cross  petition,  but  took  out  no  process  against  him.  Nor 
was  Stair  made  a  party  by  name  to  the  original  petition  of  the 
administrator. 

Stair,  however,  presented  and  authenticated  his  debt  before  the 
master  commissioner,  who  reported  it  among  the  general  creditors 
not  entitled  to  priority.  The  land  was  adjudged  to  be  sold  and 
Roberts  became  the  purchaser  at  the  judicial  sale,  paid  the. 
purchase  price,  which  was  subsequently  distributed  according  to 
the  unexcepted  to  commissioner's  report,  and  a  deed  of  conveyance 
made  him. 

Stair  having,  in  this  proceeding,  only  received  a  'pro  rata 
allowed  the  general  creditors,  afterwards  recovered  the  remainder 
of  his  debt  from  Berryman,  who  thereupon  brought  this  suit 
against  Roberts,  the  purchaser  at  the  judicial  sale,  to  enforce  hi& 
said  mortgage  against  Morrow,  the  decedent,  which  however,  the 
court  dismissed  absolutely,  and  Berryman  seeks  a  reversal. 


610  Kentuokt  Opinions. 


Opinion  of  the  Court. 


The  sole  question  is  whether  this  land,  in  the  hands  of  the 
purchaser  at  a  judicial  sale,  in  proceedings  to  which  the  adminis- 
trator and  heirs  of  the  mortgagor  and  the  mortgagee  were  parties, 
is  now  subject  to  said  mortgage. 

It  was  not  only  the  privilege  but  the  duty  of  the  administrator 
of  this  insolvent  intestate  to  seek  a  foreclosure  of  the  mortgage 
or  a  release  of  the  land  and  sale  of  the  intestate's  interest  therein. 
And  although  Stair  holding  the  debt  was  equitably  entitled  to 
Berryman's  lien  thrpugh  him,  still,  as  Berryman  wns  the  mortgagee 
and  had  procured  the  mortgage  for  his  own  security,  he  was  the 
only  essential  party  to  its  foreclosure,  at  the  instance  of  the 
mortgagor  or  his  representatives. 

All  the  essential  parties  being  before  the  court,  a  sale  by  its 
direction  in  the  administrator's  suit  secured  to  the  purchaser  a 
good  legal  and  unencumbered  title  as  to  such  parties. 

Berryman  or  Stair  could  have  excepted  to  the  commissioner's 
report  and  thereby  secured  the  payment  of  said  debt,  out  of  the 
proceeds  of  the  sale  of  the  land,  but  having  failed  to  do  so  it  is 
now  too  late  to  assert  the  mortgage  as  against  the  purchaser  at 
the  judicial  sale. 

If  any  remedy  is  left  Berryman  it  is  by  the  correctioA  of  the 
judgment  of  distribution  in  the  suit  of  Morrow's  administrator. 

Wherefore  the  judgment  is  affirmed. 


Lindsey,  for  appellant, 
Craddock,  for  appellee. 


Clayton  Andebson's  Heibs  t.  William  J.  Lusk. 

Sstoppd— Judgment— Motion  to  Set  Aside  a  Sale  of  Land. 

After  recovery  of  a  judgment  for  a  wrongful  oouTersion  of  property, 
the  plaintiff  would  not  be  estopped  to  have  a  sale  of  lands  made  under 
the  original  attachment,  set  aside,  unless  the  amount  of  said  judgment 
had  been  actually  paid. 

Same— Equitable  Settlement 

Where  more  land  was  sold  than  necessary  to  settle  the  amount  a 
defendant  owed,  it  should  be  set  aside  on  equitable  principles,  adjudging 
the  purchaser  a  lien  for  the  amount  he  actually  paid  therefor. 
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APFEAI.  FROM  GABBABD   CIECUIT   COURT. 
January  15,  1870. 

Opinion  of  the  Court  by  Judge  Peters  : 

This  is  a  proceeding  by  motion  to  set  aside  the  sale  of  41  acres, 
1  R.  and  30  poles  of  land  sold  as  the  property  of  Clayton  Anderson 
now  deceased  and  purchased  by  appellee  under  a  decretal  sale. 
The  motion  of  appellants,  the  heirs  of  Clayton  Anderson,  having 
been  overruled,  and  the  court  below  having  refused  to  set  aside 
said  sale,  this  appead  is  prosecuted  to  reverse  said  judgment. 

A  number  of  persons  professing  to  be  creditors  of  decedent 
Anderson  instituted  suits  with  attachments  against  his  estate 
while  ho  was  absent  and  within  the  Confederate  lines,  among 
whom  was  appellee;  judgments  were  recovered  in  said  actions  in 
the  court  below,  and  a  large  portion  of  the  estate,  real  and  per- 
sonal, of  said  Anderson  was  sold  to  satisfy  said  judgments,  and 
the  41  A.  1  E.  and  30  poles  of  land,  the  subject'  of  this  controversy, 
included  in  the  sale. 

An  appeal  from  said  judgment  was  prosecuted,  and  they  were 
reversed  by  this  court ;  after  the  mandates  were  entered,  Anderson 
filed  his  answer  in  the  suit  of  appellee  and  in  most  of  the  other 
actions;  and  in  appUee's  action  he  afterwards  very  candidly 
avowed  that  he  had  become  satisfied  that  he  was  mistaken  and  had 
no  cause  of  action  against  Anderson  for  the  watch  which  he  had 
gotten  from  other  parties,  and  permitted  judgment  to  be  entered 
against  him  in  favor  of  Anderson's  administrator  for  the  estimated 
value  of  the  watch. 

Others  claiming  to  be  creditors  of  Anderson,  and  whose  judg- 
ments had  been  reversed  in  this  court,  appear  in  this  record  to 
have  abandoned  their  actions,  and  some  have  admitted  that  their 
judgments  were  for  more  than  they  were  entitled  to.  From 
which  it  is  evident  that  more  land  was  sold  of  said  Anderson 
than  was  necessary  to  pay  off  the  debts  actually  subsisting  against 
him,  and  as  appellee  contributed  in  some  degree  to  produce  that 
result,  although  at  the  time  honestly  believing  doubtless  his  claim 
was  just,  and  being  a  purchaser  at  the  sale,  he  cannot  retain  the 
land.  If  Anderson  in  his  life  time  had  received  the  amount 
from  appellee,  that  he  recovered  judgment  for,  or  if  his  heirs  had 
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done  so,  after  his  death  they  would  have  been  estopped  thereby 
from  prosecuting  this  motion;  but  the  judgment  is  in  favor  of 
the  administrator,  and  cannot  therefore  have  that  effect 

As  therefore  more  land  was  sold  than  was  necessary  to  pay  the 
amounts  that  Anderson  actually  owed,  and  as  appellee  was  a  party 
to  said  proceeding,  and  is  the  purchaser  of  the  land  in  controversy, 
the  court  below  should  have  set  aside  the  sale  on  equitable  terms, 
giving  appellee  a  lien  on  the  land  for  all  the  money  he  had  paid 
out  therefor,  including  the  amount  for  which  judgment  was 
rendered  against  him  in  favor  of  Anderson's  administrator,  if 
he  has  paid  the  same,  which  fact  the  court  below  will  ascertain. 
Lusk  to  account  for  reasonable  rents  during  the  time  he  has  had 
possession  of  the  land,  with  a  credit  for  valuable  and  lasting 
improvements. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  for  further  proceedings  consistent  herewith. 

Turner,  Hill  &  Alcorn,  for  appellants, 

Dunlap,  Owsley  &  Burdett,  for  appellee. 


Moses  McCluke  v.  B.  F.  Hume. 

Contracts— Minor— ConatTuctive  Frand. 

A  purchaser  of  cattle  from  the  son  of  plaintiff,  who  was  under  age, 
and  known  to  the  defendant,  renders  him  liable  for  the  highest  market 
value  thereof. 

APPEAL   FROM   GRANT    CIECUIT    COURT. 
July  6,   1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  appellee's  minor  son  had  no  authority  to  sell,  and  this  the 
appellant  knew;  and  he  was  therefore  liable  to  the  appellee  for 
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the  market  value  of  the  cattle  thus  converted  by  a  constructive 
fraud  to  his  own  use,  subject  to  a  credit  for  the  amount  paid  to 
the  appellee.  The  appellee  had  a  right  to  maintain  his  action, 
as  brought,  for  that  balance.  And  the  verdict  and  judgment  are 
for  no  more  than  the  maximum  amount  authorized  by  the  testi- 
mony. Nor  do  we  perceive  any  error  in  instructing  or  refusing  to 
instruct  the  jury. 

Wherefore  the  judgment  is  affirmed. 

Scott,  for  appellant. 

McManama,  for  appellee. 


G.   D.   McMlCHAEL  V.  ROBEKT  McMlCHAEL. 

Pleadings— Demurrer  to  Answer— Ap^kation  to  Petition. 

The  application  to  the  petition  of  the  demurrer  of  the  plaintiff  to  the 
answer,  does  not  dispose  of  the  answer. 

Mortgages— Mortgagee  in  Possession. 

A  mortgagee  in  poesesison  cannot  be  ousted  until  the  mortgage  be 
satisfied. 

APPEAL  FBOM  ANDEESON  CIECUIT  COURT. 
July  7,  1809. 

Opinion  of  the  Coust  by  Judge  Williams: 

The  application  to  the  original  petition,  of  the  demurrer  of  the 
plaintiff  to  the  defendant's  original  answer  by  no  means  disposed 
of  the  answer  which  still  remains  as  a  defense  and  raises  issues 
to  be  tried  by  the  court  of  an  equitable  nature,  therefore,  it  was 
erroneous  on  the  dismissal  of  the  second  answer  to  adjudge  by 
default  against  the  defendant  and  the  judgment  is  reversed  for 
this  error  with  directions  to  permit  the  defendant  to  answer  the 
amended  petition  and  then  proceed  to  try  the  equitable  and  legal 
40 
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issue.     A  mortgagee  in    possession    cannot  be  ousted    until  Ike 
mortgage  be    satisfied,  hence  it  is.  essential  to  determine    the 
mortgage  set  up  by  defendant 
Judgment  reversed. 


Draffin,  for  appellant. 
Hank,  for  appellee. 


Charlotte  Robinson  v.  C.  A.  McLaughlin^  &c. 

Estoppel— Judicial  Sale— Purchase  on  Faith  of  Allegation  in  Petition. 

Appellant  alleged  in  her  petition  that  her  husband  gave  her  the  prop- 
erty in  litigation,  and  the  appellee  purchased  on  the  faith  af  that 
allegation.    Held,  to  estop  her  to  allege  or  prove  the  contrary. 

APPEAL   FROM   KENTON   CIRCUIT   COURT. 
April  26,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

It  seems  to  this  court  that  the  appellant  is  concluded  by  the 
decree  under  which  the  appellee  McLaughlin  purchased  her  house 
and  lot. 

Her  i)etition  in  that  case  alleged  that  her  husband  gave  her 
the  property,  and  McLaughlin's  purchase  on  the  faith  of  that 
allegation,  estops  her  to  allege  or  prove  the  contrary.  Then, 
according  to  the  17 th  section,  article  4,  chapter  28,  Revised 
Statutes,  she  might  alienate  her  interest,  with  consent  of  the  donorj 
which  was  given  to  that  decree. 

"Wherefore,  the  judgment  dismissing  her  petition  for  redama- 
tion  is  affirmed. 

Pryor  &  Chambers,  for  appellant. 

Carlisle  &  O'Hara,  for  appellees.  ^ 
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L.  L.  ZowELL  V.  L.  0.  Graves  et  al. 

Pleadings— Amendment  Changing  Issue  After  Proof  Taken. 

After  imue  thereon  has  been  furnished  and  the  facts  stated  disproved, 
to  permit  amended  pleadings  after  a  lapse  of  four  years  would  be  a 
practice  wholly  incompatible  with  the  administration  of  justice  and  a 
due  regard  for  the  rights  of  the  parties. 

APPEAL   FROM   BOONE   CIBCUIT    COUBT. 
April  26,   1869. 
Opinion  of  the  Court  by  Judge  Williams: 

We  make  the  following  suggestion  in  addition  to  the  facts  set 
out  in  the  opinion  of  the  judge  who  adjudicated  this  case. 

1.  There  is  no  written  contract  between  Willis  Graves, 
appellee's  ancestor,  and  Zowell  set  up  by  Huey's  heirs  in  their 
answer  to  the  cross  petition  but  only  a  "valid  contract"  which  is 
not  equivalent  to  setting  up  a  written  one,  especially  as  Zowell, 
under  whom  they  claim,  says  in  his  pleading  the  contract  was  by 
parol. 

2.  Eouse  having  filed  his  answer  in  1861,  to  the  pleading  of 
his  vendees  and  assignees  of  Zowell's  bond,  which  he  held  for  130 
acres  of  this  land,  and  in  which  they  charged  that  he  represented 
that  Graves  and  Buckner  and  wife,  to  whom  the  title  had  descended 
from  W^illis  Graves,  would  make  the  title,  and  which  he  conceded 
was  true  should  not  be  permitted  four  years  thereafter  to  change 
the  issue  especially  as  Buckner's  deposition  had  been  taken  in  the 
mean  time  disproving  that  Thomas  C*  Graves  had  ever  agreed 
to  make  the  title  and  that  he  had  only  done  so  on  condition  that 
the  purchase  price  promised  by  Zowell  should  be  paid  and  Buckner 
also  having  died. 

Eouse  knew  whether  he  had  so  represented  or  not  when  he  swore 
to  the  answer  and  if  he  permitted  erroneous  statements  to  go  into 
it,  it  was  his  own  negligence  and  folly. 

However  innocent  such  mistakes  may  be  after  issues  thereon 
have  been  formed  and  then  the  facts  stated  disproved,  to  pemit 
amended  pleadings  after  such  lapse  of  time  tmder  such  circum- 
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stances  would  be  a  practice  wholly  incompatible  with  the 
administration  of  justice  and  a  due  regard  for  the  rights  of  the 
parties.  It  would  be  far  better  that  the  person  committing  such 
errors  under  such  circumstances  should  suffer  them  a  policy  so 
detrimental  to  the  administration  of  justice  and  the  rights  of 
litigants  should  be  introduced. 

Approving  the  judgment  as  we  do  it  is  affirmed. 

Stevenson  &  Meyers,  Carlisle  &  O'Hara,  for  appellant. 

Craddoch,  Pryor  &  Chambers,  for  appellee. 


Commonwealth  v.  Nathan  Holt. 

Criminal  Law— Altering  Counterfeit  Notes  Not  Pnnialiable. 

There  is  no  statute  in  this  State  prescribing  punishment  for  altering 
counterfeit  notes  on  national  banks. 


APPEAL    FROM    LAWRENCE    CIRCUIT    COURT. 
June  8,  1860. 

Opinion  of  the  Court  by  Judge  Hardin  : 

As  we  construe  the  act  of  December  5,  1863,  (Myers  Supple- 
ment, 17 Jf)  it  does  not  embrace  this  case,  but  applies  to 
prosecutions  alone  in  relation  to  United  States  legal  tender  notes 
and  postal  currency.  We  have  been  referred  to  no  statute 
prescribing  punishment  in  our  state  courts  for  altering  counterfeit 
notes  on  national  banks,  and  we  are  aware  of  none. 

The  judgment  of  the  circuit  court  sustaining  a  demurrer  to  the 
indictment  is  therefore  affirmed. 

Attorney  General,  for  appellant. 
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E.  H.  Lansdale,  &c.  v.  Chaeues  G.  Wintebsmith. 

Contract— Pan^  Agreement  Different  from  Note. 

Without  an  allegation  of  mistake  or  fraud,  a  contract  or  agreement  in 
parol  different  from  that  expressed  in  the  note,  cannot  be  relied  on  and 
proved. 

APPEAL  FBOM  HARDIN   CIBOUIT  COUBT. 
April  23,  1869. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

The  answer  did  not  present  a  good  defense  to  the  action,  if  the 
facts  as  stated  be  admitted  as  is  done  by  the  demurrer,  it  would 
seem  that  the  services  which  appellee  undertook  to  render,  had 
been  performed,  as  the  case  has  been  tried  in  the  circuit  court, 
and  in  this  court. 

There  is  neither  fraud  nor  mistake  alleged,  and  without  an 
allegation  of  the  one  or  the  other,  a  contract  or  agreement  in  parol 
different  from  that  expressed  in  the  note  cannot  be  relied  on  and 
proved. 

Wherefore  the  judgment  is  affirmed. 

A.  H.  Field,  for  appellant. 
Wintersmithj  for  appellee. 


W.  H.  ScBivENEB  V.  W.  P.  Poland. 

Actions— Action  at  Law  When  Same  Should  Have  Been  by  Suit  in  Equity- 
No   Objection. 

It  is  not  reversable  error  to  try  the  issues  of  fact  by  a  jury  in  a 
common  law  coart,  in  an  action  that  should  have  been  brought  in  a 
court  of  equity. 

APPEAL  FBOM  ESTILL   CIBCUIT   COTJBT. 
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June  15,  1869. 

Opinion  of  the  Coubt  by  Judge  Peters: 

As  the  execution  of  the  writing  sued  on  was  admitted  by  the 
appellant,  and  the' payment  of  the  debt  by  appellee  is  shown  by 
the  proof,  for  which  appellant  by  said  writing  undertook  to 
indemnify  him,  and  it  is  also  shown  by  the  prof  that  the  paper 
was  procured  to  be  destroyed  by  the  representations  of  Hazzard 
P.  Poland,  the  onus  of  proving  that  the  debt  was  paid  rested  on 
him.  And  the  instructions  of  the  court  fairly  submitted  that 
question  to  the  jury,  and  we  cannot  say  that  their  finding  is  not 
sustained  by  the  evidence. 

Although  the  action  might  have  been  brought  in  equity,  still 
as.no  objections  were  made  to  the  jurisdiction  of  the  common  law 
court,  and  there  was  no  motion  to  transfer  the  case  to  the  equity 
docket,  it  is  not  a  reversible  error  to  try  the  issues  of  fact  by  a 
jury,  and  the  judgment  in  conformity  to  their  finding,  should  not 
be  disturbed.     Section  12  Civil  Code, 

As  to  the  credit  of  $20  on  the  execution,  appellee  alleges  that 
the  amount  he  paid  was  $52.19.  It  does  not  appear  from  the 
endorsement  on  the  execution  who  paid  it,  and  there  is  no  evidence 
that  it  was  paid  by  either  of  the  other  defendants,  who  wre  alleged 
to  be  insolvent,  and  the  jury  might  therefore  have  concluded 
appellee  paid  the  whole  debt 

Judgment  affirmed. 
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Perry  Wherritt  v.  'N.  M.  Durbin. 

Vendor  and  Purdiaser— Deficit— "More  or  Less"  Annexed  to  Designation  of 
Quantity. 

Appellee  being  the  vendee  of  White,  who  was  vendee  of  Fowler,  who 
was  vendee  of  Whemtt,  who  was  vendee  of  Crow,  of  a  tract  of  land 
described  by  metes  and  bounds  in  the  several  deeds,  but  recited  that  it 
contained  164  acres,  "more  or  less,"  when  it  contained  less  than  130  acres. 
The  appellant  knew  nothing  of  its  boundariee,  but  Fowler  did,  and 
attempted  to  make  the  purchase  by  the  acre,  which  appellant  refused, 
hence,  he  bought  by  the  gross,  with  the  words  "more  or  less"  annexed 
to  the  designation  of  the  quantity.  Appellee  sued  Crow,  in  equity,  on 
the  covenant  of  general  warranty  in  his  deed  to  appellant;  Crow  proved 
by  appellant  that  it  was  understood  between  him  and  Crow  that  there 
was  a  deficiency,  hence,  the  words  "more  or  less"  in  the  deed.  Appellee 
then  by  amendment  sued  appellant  on  hU  deed  to  Fowler,  and  dismissed 
as  to  Crow.    Held,  that  the  sale  was  in  gross  and  not  by  the  acre. 

APPEAL  FROM  HARRISON   CIRCUIT   COURT. 
February  19,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Durbin  being  the  vendee  of  White,  who  was  vendee  of  Fowler, 
who  was  vendee  of  ^Vherritt,  who  was  vendee  of  Crow  and  wife,  of 
a  tract  of  land  described  by  metes  and  bounds  in  the  several 
deeds  but  reciting  that  it  contained  164  acres  "more  or  less"  when 
in  fact  it  contained  something  less  than  130  acres. 

Wherritt  had  never  lived  on  the  land  and  knew  nothing  of  its 
boundaries  but  Fowler  was  tenant  thereon  when  or  soon  after 
Wherritt  bought  it  and  knew  its  boundaries  and  knew  that  it  was 
generally  understood  in  the  neighborhood  around  the  land  that 
there  was  a  deficiency,  and  he  attempted  to  make  the  purchase  by 
the  acre,  which  Wherritt  peremptorily  refused,  hence,  he  bought 
by  the  gross  and  described  boundaries,  with  the  words  "more  or 
less"  annexed  to  the  designation  of  the  quantity. 

On  survey  it  was  ascertained  to  contain  only  about,  129  3-4  acres 
when  Durbin  sued  Crow  in  equity  on  the  covenant  of  general 
warranty  in  his  and  his  wife's  deed  to  Wherritt ;  Crow  proved  by 
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Wherritt  that  it  was  understood  between  him  and  Crow  that  there 
was  a  deficiency,  hence  the  words  more  or  less  in  the  deed.  Durbin 
then  by  amendment  sued  Wherritt  on  his  deed  to  Fowler  and  dis- 
missed as  to  Crow,  and  the  court  adjudgd  against  him  the  value 
of  the  deficiency  from  which'  he  has  appealed. 

There  was  evidently  neither  fraud  nor  mistake  in  Wherritt*s 
sale  to  Fowler,  for  he  made  no  representations  as  to  the  quantity 
and  refsued  to  sell  otherwise  than  by  the  designated  boundaries^ 
which  are  correct  Fowler  knew  there  was  a  deficiency,  as  well 
as  ^VheITitt;  perhaps  neither  knew  the  exact  amount  of  this, 
but  still  it  indicates  the  meaning  of  the  words  more  or  less  in 
connection  with  the  recited  boundaries  and  quantity. 

As  there  is  neither  fraud  nor  mistake  shown  nor  to  be  presumed 
from  the  facts  the  judgment  was  erroneous  and  is  reversed  with 
directions  to  dismiss  the  petition  as  to  Wherritt. 


Chary  <&  West,  for  appellant. 
Trimble^  for  appellee. 


Hugh   Peiesslee  v.   Anthony   Shwabekton^  &c. 

Vendor  and  Purchaser— Fraudulent  Representation  as  to  Quantity—- Defidt. 

Appellant's  deed,  under  which  he  claimed,  contained  only  20d  acres,  and 
he  represented  the  tract  to  appellees  as  containing  250  acres^  which  repre- 
sentation may  be  inferred  from  the  fact  that  in  his  deed  he  conveyed  it 
as  containing  260  acres,  more  or  less.  Heid,  that  the  appellant  had  reasons 
to  believe  that  there  were  not  250  acres  in  the  tract,  and  he  should, 
therefore,  be  made  responsible  for  the  deficit,  at  the  price,  pro  rata,  at 
which  he  sold  it. 

Pleadings— Averment  and  Prayer  not  Sufficient. 

Where  the  averments  and  prayer  are  not  sufficient,  no  judgment  can 
be  rendered  thereon. 

APPEAL  FBOM  HARDIN   CIRCUIT   COURT. 
February  5,  1870. 


Peiesleb  v.  Shwabjbton,  &c.  621 

Opinion  of  the  Court. 
Opinion  of  the  Coubt  by  Judge  Petebs: 

If  as  charged  in  appellees'  amended  answer  and  cross  petition, 
appellant's  deed  under  which  he  claims  from  Coe's  heirs,  contained 
only  205  acres,  and  he  represented  the  tract  to  them  as  containing 
260  acres,  which  may  be  inferred  from  the  fact  that  in  his  deed 
he  conveys  it  as  containing  260  acres,  more  or  less,  and  he  had 
reason  to  believe  there  were  not  that  number  of  acres  in  the  tract, 
he  should  be  made  responsible  for  the  deficit,  at  the  price  pro  rata 
at  which  he  sold  the  land,  for  he  does  not  deny  in  his  answer  to  the 
amended  cross  petition  that  Coe's  deed  to  him  only  contained  205 
acres,  the  fraudulent  representation.  And  the  judgment  should 
have  been  sustained  if  their  cross  action  had  contained  a  prayer 
authorizing  the  relief. 

But  in  both  their  cross  actions  they  pray  for  a  judgment  on  the 
express  terms  and  conditions  that  Wale  shall  recover  of  them  for 
said  deficit  in  the  tract  And  although  appellant  in  his  answer 
to  the  amended  cross  petition  controverted  their  right  to  recover 
against  him,  on  the  ground  that  Wale  had  dismissed  his  suit 
against  them  and  had  not,  and  could  not,  recover  against  them 
for  said  deficit;  they  do  not  amend  and  charge  that  they  had 
paid  Wale  and  settled  his  demand,  nor  allege  that  they  ought,  and 
pray  unconditionally  for  a  judgment,  and  even  after  they  were 
thus  warned  they  failed  to  amend. 

Wherefore  for  the  want  of  suflBcient  averments  and  prayer,  the 
judgment  is  reversed  and  the  cause  is  remanded  with  directions  to 
dismiss  appellee's  cross  petition,  unless  they  shall  within  reason- 
able time,  offer  to  amend  the  same. 

0.  H.  Strattofij  for  appellant. 

Cofer,  for  appellees. 
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K.  H.  Sebbee  v.  W.  D.  Sebbee's  Admb. 

Szecntora    and   Administiaton— Account    Against    Decedent — Sufficiency   of 
AffidaTit. 

The  affidavit  of  appellee  that  the  account,  sued  on,  against  decedent 
was  just  and  fair  and  included  no  usury,  nor  was  there  any  just  set-offs, 
and  the  affidavit  of  a  disinterested  witness  that  it  was  just,  substan- 
tially conformed  to  the  requirement  of  the  statuee. 

APPEAI.   FBOM   DAVIESS    CIBCUIT    COUBT. 
February  5,  1870. 

Opinion  of  the  Couet  by  Judge  Williams: 

The  aflSdavit  of  appellee  that  the  account,  sued  on,  against 
decedent  was  just  and  unpaid  and  included  no  usury  nor  was  there 
any  just  off-set  and  the  aflSdavit  of  a  disinterested  witness  that  it 
was  jusr,  were  made  December  13,  1866,  therefore  evidence  that 
in  the  spring  of  1868,  the  defendant  said  that  plaintiff  had 
presented  his  account  authorized  the  inference  that  it  was  pre- 
sented with  the  proper  aflSdavits,  especially  as  the  aflSdavit  of  the 
defendant  to  obtain  the  rule  was  so  peculiarly  guarded  for  it  says 
"that  no  demand  was  made  of  him  upon  the  account  accompanied 
by  the  presentation  of  the  account  with  the  aflSdavit  and  proof 
required  by  law." 

As  there  seems  to  have  been  some  doubts  as  to  the  conformity 
of  the  flrst  aflSdavits  to  the  statute,  the  plaintiff  subsequently, 
July  15,  1868,  made  an  aflSdavit,  one  which  was  probably 
superinduced  by  the  objections  of  the  defendant  to  the  first  ones, 
as  indicated  by  the  proof  of  what  he  had  said. 

The  first  aflSdavits  substantially  conformed  to  the  requirements 
of  the  statutes  and  the  proof  on  the  rule  was  suflScient  to  establish 
a  demand  and  the  bill  of  exceptions  leaves  no  doubt  but  that  all 
the  evidence  heard  on  the  trial  of  the  rule  is  certified  therein. 

Wherefore  the  judgment  dismissing  the  petition  on  the  rule 
is  reversed  with  directions  for  further  proceedings  as  indicated 
herein. 
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The  interlineations  in  the  original  account  probably  made  at 
the  time  of  the  last  affidavit  are  not  at  all  important  or  significant, 
being  only  the  more  particularly  to  identify  the  original  items. 


Sweeney  <&  8.,  for  appellant. 
Ray  <&  Hardin,  for  appellee. 


Thomas  Cabman  v.  Z.  D.  Johnson. 

BonndAries — Surveyor's  Field  Notes. 

The  field  notes  of  the  original  surveyor  are  competent  evidence  to 
establish  a  boundary  line. 

APPEAL  FROM  GBAVES   CIBCUIT   COUET. 
February  16,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

Appellant,  claiming  the  southwest  quarter  of  section  one, 
township  3,  range  one,  W.  one  the  waters  of  little  Mayfield  creek 
bearing  date  Ist  of  December,  1852,  instituted  this  suit  in  equity 
on  the  2nd  of  June  1863,  against  appellee,  alleging  that  he  being 
the  owner  of  the  lands  adjoining  his  on  the  West  caused  the  pro- 
cessioners  of  Graves  county  to  go  upon  his  said  appellee's  land  and 
procession  the  same,  making  the  comer  for  sections  35  and  36, 
township  1,  W.  the  beginning,  or  starting  point,  and  run  South, 
one  mile,  where  there  was  no  trace  of  an  original  line,  and  where 
in  fact  no  line  was  ever  run  before,  changing  the  true  line  as  shown 
by  visible  marks,  and  by  their  report  fixed  a  comer  in  a  line 
dividing  townships  3  and  4  fixing  the  corner  69  poles  east  of  the 
true  comer,  and  seeks  in  this  action  to  have  this  alleged  error 
corrected. 

The  defendant  being  the  owner  of  North-east  and  South-east 
quarters  of  section  2,  township  3,  range  1,  W.   answered,  and 
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denied  the  alleged  errors  in  fixing  the  comer  by  said  processioners, 
resists  the  relief  sought,  charges  that  he  has  been  in  possession 
of  the  land  up  to  the  comer  fixed  by  the  processioners  for  20 
years  adverse  to  all  claims  and  relies  on  the  statute  of  limitations 
as  a  bar. 

Appellant's  petition  was  dismissed  by  the  court  below  and  he 
has  appealed. 

Waiving  for  the  present  the  legal  effect  which  the  report  of  the 
processioners  is  entitled  to  between  the  parties  to  this  controversy, 
we  propose  very  briefly  to  consider  what  influences  certain 
established  facts  in  the  record  must  have  in  determining  this 
controversy. 

First.  C.  Anderson  proves  that  he  was  then,  and  has  been  since 
1844  receiver  of  public  money  for  land  district  west  of  the  Tennes- 
see river,  and  that  Henderson's  field  notes  show  as  far  as  his 
experience  goes  all  parallel  lines,  and  township  lines  in  Graves 
county,  with  their  comers,  unless  in  places  where  the  country 
was  open  barrens,  and  in  such  places  lines,  and  comers  are  hard 
to  trace.  That  he  had  copied  the  field  notes  for  all  the  counties 
except  McCracken,  doing  the  work. as  carefully  as  he  could,  and 
never  found  that  two  adjoining  sections  had  each  its  separate 
comer;  on  the  contrary  there  are  always  four  sections  cornering 
at  the  same  section  comer;  and  in  copying  the  field  notes,  there 
were  very  few  cases  where  the  two  parallels  did  not  meet ;  but  the 
notes  generally  give  the  distance  East,  or  West  as  the  case  may  be. 
He  never  found  but  one  comer  for  both  lines,  and  that  Henderson's 
field  notes  show  that  sections  35  and  36,  township  4,  and  sections 
1  and  2,  township  3,  have  the  same  comer  and  the  comer  being 
fixed  at  "A"  on  Cook's  plat  suits  for  a  common  comer  for  all  of 
said  sections,  in  the  two  townships  named.  This  fact  the  pro- 
cessioner's  report  also  shows. 

Second.  There  are  natural  objects  called  for  in  Henderson's 
field  notes  which  seem  to  fix  with  almost  unerring  certainty  the 
comer  at  "A"  on  Cook's  plat.  To  begin  at  the  point  designated 
by  A  and  run  north  by  Henderson's  field  notes,  Mayfield  creek  is 
reached  at  the  several  distances  called  for,  and  the  creek  crossed 
three  times  as  described  by  said  field  notes  sections  1,  2,  35,  36. 
this  is  shown  by  the  testimony  of  A.  A.  Boswell,  who  also  proves 
that  the  comer  at  A  is  a  common  comer  to  section  1  and  2,  35. 
36.     And  to  begin  at  the  same  point  and  nm  east  162  poles  as 
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called  for  in  the  field  notes  of  Henderson  the  creek  is  again 
reached  as  therein  described — ^this  Black  proves — and  the  line 
from  the  letter  A  to  0  on  the  plat  is  an  old  marked  line. 

Third.  Gregory,  appellant's  vendor,  proves  when  he  traded  the 
land  to  him,  he  showed  him  the  Bush  line,  which  is  the  line  from 
A  to  C  as  the  true  line  between  the  sections  and  never  knew  any 
other  line,  and  this  was  in  1852.  So  it  is  shown  that  appellant 
in  fact  only  bought  up  to  that  line,  and  it  furthermore  appears 
that  he  gets  his  full  quantity  and  more,  to  stop  at  this  line. 

Besides  it  is  safe  to  say  that  appellee  was  at  least  constructively, 
and  the  proof  preponderates  that  he  was  in  the  actual  possession 
of  the  disputed  territory,  clearing  and  building  on  it  when  appel- 
lant took  his  deed,  and  has  been  so  possessed  for  more  than  fifteen 
years  before  this  action  was  brought. 

Leaving  the  report  of  the  processioners  out  of  view  appellant 
has  failed  to  show  himself  entitled  to  the  relief  he  seeks. 

Wherefore  the  judgment  is  affirmed. 


Bradley  &  Rodman,  for  appellant. 
Tice,  for  appellee. 


Isaac  Copeland,  &c.  v.  John  Eakeb^  &o. 

Contracts— Rescission— Equitable  Settlement— Rent  Set-off  Against  Interest 
Where  a  contract  for  the  purchase  of  a  mill  has  been  rescinded,  the 
rents  wiU  be  set-ofF  against  the  interest  on  the  purchase  price,  in  the 
absence  of  fraud. 

APPEAL  FBOM  GRAVES  CIRCITIT  COURT. 

February  18,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

On  the  15  August  1853,  appellant  and  partner  sold  to  appellees 
160  acres  of  land  situate  in  Graves  county  with  mills  thereon, 
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for  $1450,  one  half  of  which  sum  was  paid  down  and  a  note 
executed  for  the  residue  due  12  months  from  date.  On  the  4rth 
October  1854,  this  suit  was  brought  to  collect  the  last  payment  by 
enforcing  a  lien  on  the  land.  On  the  16  of  June  1855  an  agree- 
ment of  the  parties  to  rescind  the  contract  was  entered  of  record. 
The  stipulations  of  which  are  that  the  plaintiffs  were  to  take 
immediate  possession  of  the  land  and  mills  and  defendants  to 
have  a  lien  on  the  properly  for  what  should  be  found  due  them  on 
an  equitable  adjustment  of  their  respective  rights,  as  to  interest, 
rents,  profits,  improvements,  repairs,  etc. 

On  the  9th  of  May  1868,  a  final  judgment  was  rendered  in 
favor  of  defendants  for  $963.68  being  the  principal  and  interest 
of  $725  paid  down  by  them  at  the  time  of  the  contract  less  $150 
deducted  from  the  last  named  simi  for  timber  consumed  while 
defendants  had  possession  of  the  property,  and  $36.25  interest  on 
the  deferred  payment  from  the  time  it  was  due  imtil  the  contract 
was  rescinded.  And  on  the  12th  of  May  1868,  a  supplemental 
judgment  was  rendered  allowing  plaintiffs  a  further  credit  of 
$75.29,  which  was  as  is  expressed  in  the  judgment,  for  one  year's 
interest  on  the  deferred  payment  from  the  date  of  the  note  of 
defendants  until  it  was  due,  and  interest  thereon  from  date  of 
rescission  until  date  of  judgment  and  plaintiffs  below  have 
appealed. 

According  to  the  equitable  rule  on  the  subject,  upon  the 
rescission,  where  there  has  been  no  fraud,  the  rent  is  to  be  set  off 
against  the  interest  on  the  purchase.  And  as  a  credit  of  12  months 
was  given  on  one  half  the  purchase  price  appellees  got  the  use  of 
the  property  from  that  time  till  the  deferred  payment  was  due, 
for  the  use  of  one  half  the  price,  that  was  the  contract  and 
neither  party  has  a  right  to  complain.  From  the  time  the  last 
payment  was  due  till  they  rescinded  appellees  were  chargeable 
with  interest  on  what  they  had  not  paid  and  that  interest  with  the 
use  of  the  payment  appellants  had  received  went  against  the 
butt,  or  use  of  the  properly  so  that  the  account  stood  thus, 
appellants  Dr.  to  Ist  payment  $725  less  12  months,  interest  $36.25, 
balance  $688.75,  deduct  price  of  timber  consumed  $160,  balance 
$538.75,  this  sum  with  the  interest  till  date  of  judgment  appellees 
were  entitled  to  if  $150  was  enough  for  timber  consumed  by  them 
while  they  had  the  mill,  which  according  to  the  evidence  seems 
to  be  as  much  as  they  are  entitled  to;  if  not  the  additional  $75.29 


Keith  &  Co.  v.  Elliott,  &o.  627 

Opinion  of  the  Court. 

will  cover  any  deficiency  on  that  account  and  for  waste,  etc. 

There  is  tiierefore  no    error  in  the  judgment    prejudicial  to 
appellants,  and  the  same  is  affirmed. 

Judge  Williams  not  sitting. 

Anderson  &  Bradley,  for  appellant. 
Williams^  for  appellee. 


Habvey  Keith  &  Co.  v.  H.  Elliott,  &o. 

Vendor  and  Purchaser— Deficit— "More  or  Less"  Annexed   to   a   Designated 
Attachment  Claim  of  Third  Person— Burden  of  Proof. 

AppeUant  sued  out  an  attachment  and  had  it  levied  on  an  undivided 
interest  in  a  store,  as  the  property  of  Z.  Elliott,  who  was  in  the  posses- 
sion of  the  goods  and  managing  the  business.  Appellee  cdaimed  to  be 
the  owner  of  the  goods,  and  made  himself  a  party  to  the  suit.  Held,  that 
the  burden  of  proof  was  on  him. 

APPEAL  FBOM   BALLABD   OIBOITIT   COUBT. 
February  24,  1870. 

Opinion  of  the  Couet  by  Judge  Williams: 

Appellant  sued  an  attachment  out  of  chancery  and  had  it  levied 
on  an  imdivided  interest  in  a  store  as  the  property  of  Z.  Elliott, 
who  was  in  the  ostensible  possession  of  the  goods,  and  managing 
the  business. 

Appellee  claimed  to  be  the  owner  and  presented  his  petition  and 
became  a  party  to  the  suit 

Upon  the  issue  out  of  chancery  he  held  the  affirmative  and  on 
his  failure  to  establish  his  ownership,  the  goods  being  found  in 
Z.  Elliott's  ostensible  possession,  should  have  been  subjected  to  his 
indebtedness.  Henry  Elliott  could  only  take  them  out  of  the 
sheriff's  possession  by  establishing  his  claim,  hence,  upon  this 
issue  the  court  properly  held  that  he  had  the  affirmative. 
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The  jury  having  found  the  title  of  the  goods  in  Henry  Elliott, 
and  that  they  were  his  and  not  his  father's,  we  cannot  disturb 
the  finding  upon  the  weight  of  the  evidence  unless  it  greatly 
preponderated  against  the  verdict,  whereas  in  this  case  its  weight 
goes  to  vphold  the  finding. 

The  questions  propounded  to  the  witness  Utterback,  and  desired 
to  be  answered  were  as  to  matters  which  occurred  in  Henry 
Elliott's  absence  and  therefore  not  competent  unless  grounds  had 
been  laid  in  the  examination  of  Z.  Elliott  when  as  contradictory 
to  his  statements  it  might  have  been  admitted. 

The  facts  were  competent  and  were  stated,  what  Z.  Elliott 
said  in  Henry  Elliott's  absence  could  not  be  admitted  as  evidence 
save  to  contradict  Z.  Elliott's  statements  as  a  witness,  and  no 
grounds  were  laid  for  this. 

The  court  therefore  did  not  err  in  refusing  to  let  the  question 
be  answered. 

Wherefore  the  judgment  is  affirmed. 


White,  Bigger  &  Moss,  for  appellants. 
Turner,  Bullock,  for  appellees. 


L.  Myees  v.  John  Happeeton  &c. 

Jndidal  Sales— Right  of  Dower  in  Land  Sold. 

The  husband's  title  to  land  sold  under  decree  niay  be  acquired,  but  this 
does  not  divest  the  wife  of  her  right  of  dower  therein. 

APPEAL  FBOM  GEANT   CIEOUIT   OOUET. 
May  25,   1868. 

Opinion  of  the  Coubt  bt  Judge  Habdin  : 

Although  the  purchase  of  the  appellant  imder  the  decree  in 
favor  of  Hemdon  and  Henrys  administrators  may  have  enabled 
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the  appellant  to  acquire  the  title  of  Bartlett  to  the  land  in  con- 
troversy subject  to  the  rights  of  Mrs.  Ann  T.  Bartlett,  wife  of  E. 
B.  Bartlett,  and  thus  have  obviated  the  necessity  of  conveyance 
from  Bartlett  and  Happerton  in  compliance  with  their  bonds, 
so  far  as  the  legal  title  was  concerned,  it  does  not  appear  that 
the  appellant  did  or  could,  by  virtue  of  that  purchase  acquire  a 
divestiture  of  Mrs.  Bartlett's  right  of  dower.  Nor  did  he,  in  our 
opinion,  waive  his  right  to  such  a  conveyance  as  would  invest  him 
with  said  right  of  dower,  by  making  said  purchase,  nor  did  he 
do  so  by  receiving  from  Plapperton  the  title  bond  of  Bartlett  to 
deliver  to  him  in  case  he  conveyed  the  land  to  appellant,  and  to  be 
returned  if  he  did  not  so  convey  it;  nor  did  the  mere  failure  of 
appellant  to  restore  said  bond  to  Happerton  release  the  latter  from 
his  obligation  for  title  according  to  the  terms  of  the  contract 

And  as  it  is  substantially  admitted  by  the  pleadings,  that  said 
Ann  T.  Bartlett  was  the  wife  of  E.  B.  Bartlett,  who  was  dead 
on  the  30th  day  of  October,  1863,  and  it  does  not  appear  that  she 
was  not  still  living  at  the  date  of  the  judgment,  it  seems  to  us 
that  the  judgment  renderd  for  the  plaintiff  without  regard  to  said 
incmnbrance  of  dower,  on  the  land,  is  erroneous  and  must  on  that 
account  be  reversed.  But  as,  upon  the  return  of  the  cause,  it  may 
be  shown  that  said  incumbrance  has  been  removed  by  the  death 
of  Mrs.  Bartlett  or  her  release,  or  other  fact  constituting  a  bar  to 
her  claim,  if  asserted,  the  parties  may  file  amended  pleadings  on 
the  return  of  the  cause,  and  bring  other  parties  before  the  court 
if  necessary,  to  determine  the  question  whether  the  debt  of  thr- 
plaintiff  should  or  not  be  abated  by  the  value  of  said  right  of 
dower. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Carlisle  &  O'Hara,  Smith,  for  appellant. 
Ranhin,  for  appellee. 
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Thomas  Hog  an  v.  John  Hog  an. 

Gifts— Grataitous  Promise. 

The  alleged  promise  by  appellee  to  appellant  to  give  him  all  he  could 
make  by  attending  to  the  suit  was  gratuitous  and  could  not  be  enforced. 

APPEAL   FROM   WABBEN    CIBOUIT   COTTBT. 
June  23,  1868. 

Opinion  of  the  Coubt  by  Judge  Eobebtson: 

It  being  equally  the  duty  of  each  partner  to  attend  to  the 
collection  of  the  Herrigan  debt  the  alleged  promise  by  the  appellee 
to  the  appellant  to  give  him  all  he  could  make  by  attending  to 
the  suit  for  it,  was  gratituous  and  could  not  be  enforced. 

The  circuit  court  therefore  did  not  err  in  either  instructing  or 
refusing  to  instruct  the  jury. 

And  therefore,  the  credits  claimed  by  the  appellant  having  been 
conceded,  the  verdict  was  authorized  by  the  law  and  the  facts. 

Wherefore  the  judgment  is  affirmed. 

Wilkins,  for  appellant. 


N.   Habbis  v.  Elijah  Vanabsdall. 

Executions — Sale  Under  Different  Ezecutions— Motion  to  Quash— Necessary 
Parties. 

Where  a  sale  is  made  under  different  executions,  aU  the  parties  to  be 
affected  by  a  motion  to  quash  the  sale  should  be  notified  of  the  motion 
and  the  irregularity  of  restricting  the  notice  to  the  parties  to  the  separate 
executions  is  not  cured  by  an  order  of  consolidation,  as  the  purchaser 
of  the  equity  of  redemption  was  a  necessary  party. 

APPEAL  FBPM  MEBCEB  CIBCUIT  COUBT. 
June  5, 
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Opinion  of  the  Coubt  by  Judge  Habdin  : 

This  court  has  decided  recently,  in  several  cases  from  the  same 
court  from  which  this  appeal  is  prosecuted,  that  where  a  sale  is 
made  under  different  executions,  all  the  parties  to  be  affected  by 
a  motion  to  quash  the  sale  should  be  notified  of  the  motion,  and  we 
do  not  perceive  that  4:he  irregularity  of  restricting  the  notice  to 
the  parties  to  the  separate  executions,  was  cured  in  these  cases, 
by  the  order  of  consolidation.  But  be  this  as  it  may,  as  it  appears 
that  Hutcheson  the  purchaser  of  the  equity  or  redemption  of  the 
land,  was  an  interested  party  and  not  brought  before  the  court,  it 
seems  to  us  the  motion  was  properly  dismissed.  But  as  the  proper 
parties  were  not  before  .the  court  we  do  not  regard  the  order  of 
dismission  as  a  bar  to  another  proceeding  for  the  same  purpose. 

Wherefore  the  judgment  is  affirmed. 

Thompson  &  Kellar,  for  appellant. 
Hardin,  for  appellee. 


H.  C.  Gasney  v.  W.  A.  Downton. 

Forcible  Entry  and  Detainer— Trayerse— Adverse  Possession— Deed  of  Parti- 
tion Competent  Evidence  to  Establish  Boundary  and  Possession. 

On  a  traverse  of  the  finding  of  a  jury  in  the  country,  a  oonunisflioner's 
deed  of  partition,  by  which  the  premises  in  contest  were  assigned  to 
traverse,  may  be  admitted  as  evidence  to  establish  boundary  and  elucidate 
possession. 

Same— Instmction  Ezj^ained. 

The  instruction  of  the  court  that  the  jury  must  find  for  Dowton,  '^unless 
they  shall  believe  from  the  evidence  in  the  whole  case  that  McLaughlin 
took  the  possession  originally  as  the  tenant  of  J.  H.  Yelton,"  was  simply  * 
tantamount  to  saying  that  though  this  was  proven  by  one  witness,  yet 
upon  the  whole  evidence  in  the  case,  "you  beUeve  this  is  not  the  fact, 
you  will  find  for  Dowton." 

APPEAL    FEOM    CAMPBELL    CIRCUIT    COUBT. 
February  18,  1870. 
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Opinion  of  the  Court  by  Judge  Williams: 

On  this  traverse  of  the  finding  of  the  jury  in  the  country  on  a 
warrant  of  forcible  entry  by  appellee  against  appellant,  the 
commissioner's  deed  on  partition  of  lands  descended  to  the  heirs 
of  Swope,  by  which  the  premises  in  contest  were  assigned  to  Mrs. 
Downton,  was  properly  admitted  as  evidence  to  estabiisli 
boimdaries  and  elucidate  appellee's  possession. 

As  McLaughlin  for  some  year  or  more  before  his  death,  and 
his  widow  and  children  for  several  years  after  his  death,  had 
remained  in  possession  of  the  land  as  appellee's  tenants,  and  she 
had  left  the  premises  on  the  false  representations  and  fraudulent 
procurement  of  appellant  who  paid  her  to  do  so,  and  he  very  soon 
afterward  entered  under  Yelton,  and  as  he  attempted  to  prove  as 
a  defense  that  JilcLaughlin  originally  entered  as  tenant  to  Yelton 
and  had  afterwards  illegally  attorned  to  appellant,  the  instruction 
of  the  court  that  they  must  find  for  Downton  "unless  they  shall 
believe  from  he  evidence  in  he  whole  case  that  McLaughlin,  the 
husband  of  Mrs.  J^IcLaughlin,  took  the  possesion  originally  as  the 
tenant  of  J.  H.  Yelton,"  was  proper  and  could  scarcely  have 
mislead  the  jury.  It  was  simply  tantamount  to  saying  that  though 
Gasney  has  proved  this  by  one  witness,  yet  if  upon  the  whole 
evidence  in  the  cause,  *^you  believe  this  was  not  the  fact,  whether 
from  the  misrecol lection  or  otherwise  of  the  witness,  you  will 
find  for  Downton." 

Wherefore  the  judgment  is  affirmed, 

Carlisle,  Hallam  &  Hodge,  for  appellant. 
Landram,  Baker,  for  appellee. 


EvEETOx  V.  Beckham.  633 


Opinion  of  the  Court. 


H.    W.    EVEESTOX    V.    W.    L.    BXTCKHAM. 

Principal  and  Surety — ^Money  Borrowed  Used  to  Discharge  Obligation  of  Surety 
— Statute  of  Limitation, 

-  Appellant  and  Winston  were  partners  and  upon  the  dissolution  of  the 
partnership  Winston  assumed  the  debts  of  the  firm.  Afterward  Winston 
borrowed  money  from  the  appellee,  with  appellant  as  his  surety,  a  part 
of  which  he  used  to  discharge  one  of  the  partnership  debts.  The  appellee 
sued  appellant  on  the  note  executed  to  him  as  Winston's  surety,  to  which 
action  the  appellant  pleaded  and  relied  on  statute  of  limitation  as  a  bar. 
HeLdy  that  the  payment  of  the  partnership  debt  by  Winston  out  of  a 
part  of  the  money  borrowed  from  appellee  did  not  change  the  true  condi- 
tion of  appellant  on  the  note. 

APPEAL   FROM   UNION    CIRCUIT    COUUT. 
October  3,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

The  note  sued  on  matured  the  15th  of  October  1854,  and  this 
atcion  was  not  brought  to  enforce  its  colection  until  March  12, 
1862.  Appellant  pleads  that  he  was  only  surety  of  Winston 
the  principel  obligor  in  the  note,  and  relies  upon  the  statute  of 
limitations  as  a  bar  to  the  action  against  him. 

The  evidence  conduces  to  prove  that  Winston  borrowed  the 
money  of  appellee,  and  that  appellant  was  in  fact  his  surety  and 
this  fact  was  known  to  appellee.  From  this  conclusion  the  testi- 
mony of  Finnic  and  others,  leaves  no  escape.  Nor  can  the  fact 
that  a  part  of  the  money  borrowed  of  appellee  was  applied  to  the 
satisfaction  of  a  debt  upon  which  appellant  was  bound,  change  the 
responsibility  of  the  parties.  By  the  terms  of  the  dissolution  of 
the  partnership  theretofore  existing  between  appellant,  and 
Winston,  the  latter  was  bound  to  pay  that  debt,  and  as  between 
them  it  was  the  individual  debt  of  W^inston,  and  the  payment  of 
it  by  him,  out  of  the  money  borrowed  of  appellee,  could  not  change 
the  true  condition  of  appellant  on  the  note,  any  more  than  the 
payment  of  the  money  to  any  other  creditor  of  W^inston  could  do. 

^NTor  does  the  act  approved  May  24,  1861  entitled  ''An  Act  to 
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suspend  the  circuit,  and  other  courts  in  this  commonwealth  and  for 
other  purposes/'  have  the  effect  to  suspend  the  running  of  the  act 
of  limitations  for  the  benefit  of  sureties,  as  was  held  by  this  court 
Rhodes  v.  Letcher's  executors  Mss.  opinion,  1863. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  award  a  new  trial,  and  for  further  proceedings 
consistent  with  this  opinion. 

D.  H.  Hughes,  for  appellant. 

Huston,  for  appellee. 


Hexby  p.  Bottom  &c.  v.  K.  H.  Caij)well's  Trustee. 

Bond  to  Commonwealth  to  Secnie  Payment  to  Indiyidnal,  Virtnally  a  Bond 
to  that  Person. 

A  bond  to  the  Commonwealth  for  securing  payment  to  the  person 
entitled  to  receive  it,  i?  virtually  a  bond  to  that  person;  and  is,  therefore, 
a  good  statutory  bond  in  substance  and  effect. 

APPEAL  FBOM  BOYLE   CIRCUrr   COURT. 
June  16,  1868. 

Opnsrioif  OF  the  Court  by  Judge  Robertson: 

The  statute  does  not  expressly  require  the  bond  to  be  executed 
to  the  superintendent,  but  only  to  be  payable  to  him.  The  bond 
to  the  commonwealth  for  securing  payment  to  the  person  entitled 
to  receive  it  is  virtually  a  bond  to  that  person;  and  is  therefore 
a  good  statutory  bond  in  substance  and  effect. 

But,  if  technically  not  good  as  a  statutory  obligation,  stilL 
being  given  to  the  commonwealth  for  fulfilling  the  prescribed 
trust  and  executed  voluntarily,  it  is  enforcible  as  a  good  common 
law  bond. 

And,  although  the  petition  did  not  explicitly  aver  an  order  by 
the  county  court,  to  pay  to  the  plaintiff,  yet,  by  law,  he  was 
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entitled  to  payment,  and,  under  the  general  averment  of  demand 
and  refusal,  proof  by  the  exhibit  of  the  orders  as  made  by  the 
county  court  on  Botom  to  pay  over  the  fund  to  his  successor 
entitled  the  latter  to  maintain  this  action  in  the  name  of  the 
commonwealth  as  the  only  obligee  in  the  bond,  and  sustains  the 
judgment  as  rendered. 

Wherefore  the  judgment  is  affirmed. 

J.  B.  &  P.  B.  Thompson,  for  appellant. 

Durham,  Jacobs,  for  appellee. 


P.  R  Dunn's  Exors.  v.  P.  B.  Thompson,  &o. 

Actiona-^ffer  to  Confess  Judgment— Election— DismissaL 

When  the  defendant  offers  to  confess  judgment  and  the  court  required 
the  plaintiff  to  elect  to  allow  him  to  do  so,  and  on  the  refusal  of  the 
plaintiff  to  accept  of  a  judgment  against  the  defendant,  the  action  as 
to  him  was  properly  dismissed. 

APPEAL  FROM   MERCER   CIRCUIT   COURT. 
June  26,  1869. 

Opinion  of  the  Court  by  Judge  Hardin: 

As  the  defendant,  P.  B.  Thompson,  offered  to  confess  judgment, 
it  seems  to  us  the  court  properly  required  the  plaintiff  to  elect 
to  allow  him  to  do  so,  or  have  the  action  dismissed  as  to  him. 
And  on  the  refusal  of  the  plaintiff  to  elect  or  to  accept  of  a  judg- 
ment against  Thompson,  the  action  as  to  him  was  properly 
dismissed.  Thompson's  testimony,  which  we  regard  as  competent, 
clearly  establishes  such  a  mountain  of  debt  as  to  release  the 
appellees  who  did  not  assent  to  it,  according  to  principles 
repeatedly  recognized  by  this  court 
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Wherefore  the  judgment  is  affirmed. 

Hardin,  for  appellant. 

J.  B.  &  P.  B.  Thompson,  for  appellees. 


Geobge  W.   Green  v.   T.   Merriweatheb's  Abmrs. 

Action  Against  Administrator— Proper  Donand— Affidavits. 

A  creditor's  petition  against  an  administrator  may  be  dismissed  upon 
a  rule  to  show  proper  demand,  but  this  would  not  be  a  bar  to  another 
suit  after  such  proper  demand. 

APPEAL  FROM   SHELBY   CIRCUIT   COURT. 
September  30,  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

As  the  appellant's  petition  was  discharged  on  a  rule  to  show 
whether  he  had  made  the  proper  demand  of  the  iidministrator  of 
T.  Merriweather  accompanied  with  the  necessary  aflSdavits,  the 
judgment  thereon  could  not  he  a  bar  to  another  suit  aft«r  such 
proper  demand. 

Whether  or  no  the  aflSdavit  of  the  justice  of  this  account  would 
have  justified  the  administrator  in  settling  the  account  had  he 
seen  proper  to  do  so,  need  not  be  determined,  for  it  was  certainly 
no  evidence  in  court  on  issue. 

The  rule  being  properly  granted  and  made  absolute,  there  is 
no  error  perceived,  hence  the  judgment  is  affirmed. 

Roberts,  for  appellant. 

Robinson  &  Foree,  for  appellees. 
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Gideon  Wai-keb  v.  Eiohabd  Christmas  and  Wife. 

Adverse  Possession— Defect  in  Documentary  Title  Cnred  by  Long  Possession. 
An  apparent  defect  in  a  chain  of  documentary  title  may  be  supplied 
by  the  corroborative  presumption  arising  from  long  and  continuous  pos- 
session and  from  the  acquiescence  in  the  occupancy. 

Same-— Vendor  and  Purchaser— -Grantor  Liable  for  Trespass  Committed  by  His 
Vendees  Under  Hiss  Wrongful  Conveyance. 

Although  the  occupants  under  the  appellant  might  be  held  liable  for 
not  only  the  use  of  the  land,  but  the  conversion  of  the  timber  and  the 
wood,  yet  as  they  entered  under  him  and  acted  under  the  licenes  of  his 
wrongful  conveyance,  he  is  responsible  to  the  appellee  for  all  damages 
resulting  from  his  unlawful  entry  and  license. 

APPEAL    FROM    LOUISVILLE    CHANCERY    COURT. 
September  29,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  apparent  defect  in  the  technical  authentication  of  two  links 
in  the  chain  of  documentary  title  may  be  supplied  by  the  cor- 
roborative presumption  arising  from  long  and  continuous 
possession  under  that  concatination,  and  from  the  acquiescence 
of  the  appellant  in  that  claim  and  occupancy. 

But  independently  of  the  derivative  title,  the  adverse  posses- 
sion under  it  suflSciently  established  the  possessory  right  of  the 
appellees  and  the  tortiosness  of  the  appellant's  entry.  The  old 
division  fence  included  all  the  land  recovered,  and  for  more 
than  thirty  years  had  defined  the  actual  possession  of  the  apf)ellees. 
This  is  too  well  established  to  need  argument  on  the  testimony. 

The  judgment  for  restitution  was  therefore  right. 

Nor  can  we  perceive  any  available  error  in  the  judgment  for 
rent  and  removal  of  timber  and  wood.  The  amount  adjudged  is 
supported  by  the  evidence.  And,  although  the  occupants  imder 
the  appellant  might  be  held  liable  for  not  only  the  use  of  the 
land,  but  the  conversion  of  the  timber  and  the  wood,  yet  neverthe- 
less, as  they  entered  under  him  and  acted  under  the  license  of 
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his  wrongful  conveyance,  he  is  responsible  to  the  appellees  for  all 
damage  resulting  from  his  unlawful  entry  and  license. 

And  if,  as  between  him  and  his  authorized  tenants,  they  may 
be  liable  to  him,  that  matter  was  neither  litigated  between  them, 
nor  is  complained  of.  Their  cross-petition  against  him  afforded 
him  a  suitable  opportunity  for  adjustment.  And  perhaps  their 
judgment  against  him  might  be  subject  to  some  abatement  or  set- 
off. But  as  he  does  not  now  complain  of  that  judgment,  no  contest 
between  them  is  cognisable  on  this  appeal. 

The  judgment  for  the  appellees  against  him  being  right  he  must 
look  to  his  tenants  for  redress,  if  he  be  entitled  to  any. 

Wlierefore  the  judgment  is  affirmed. 


Caldwell,  for  appellant. 
Rodman,  for  appellees. 


George  Dorch  v.  Anthony  Thompson's  Heirs. 

Appeal    and    Error— Judgment    Perpetuating    Injunction    Final— Statute    of 
Limitation. 

A  judgment  perpetuating  an  injunction  is  final,  and  limitation  on  appeal 
from  that  judgment  begins  to  run  upon  its  entry  of  same. 

APPEAL  FROM  GREENUP   CIRCUIT   COURT. 
September  13,  1867. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  judgment  of  1863  virtually  confirming  the  judgment  and 
evidence  in  the  action  of  ejectment,  by  a  perpetuation  of  the 
injunction,  was  final  as  to  the  right  to  the  land  and  to  quiet 
enjoyment  thereof.  And  therefore  the  statute  of  limitation  being 
pleaded  and  more  than  three  years  having  elapsed  without  any 
established  disability  from  the  date  of  that  judgment  to  that  of  the 
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appeal,  the  appeal  was  so  far  barred  and  this  court  cannot  take 
cognizance  of  the  errors  assigned  to  the  judgment  settling  the 
rights  of  the  parties  to  the  land. 

Both  parties  appeal  from  the  subsequent  judgment  for  rents, 
timbers,  etc. 

But  though  the  correctness  of  this  judgment  is  somewhat 
questionable  on  either  side,  yet  the  record  presents  no  groimd 
suflBciently  certain  to  justify  a  reversal  for  either  party. 

Wherefore  the  judgment  is  affirmed, 

Ireland,  for  appellant 
Dulin,  for  appellees. 


Kentucky  University  v.  Woods,  &c. 

Colleges   and   Universities— Endowment — ^Removal— Constmction   of   Act    to 
Consolidate — ^Return  of  Subscription. 

This  action  was  brought  by  appellees,  citizens  of  Mercer  county,  holders 
by  assignment  of  a  certificate  of  stock  for  the  permanent  endowment  of 
Bacon  College,  against  appellant  to  compel  the  payment  of  the  attached 
coupons.  Certificates  of  stock,  for  subscriptions  to  said  Bacon  College, 
were  isued  to  citizens  of  Mercer  county,  and  afterwards  by  an  act  of 
the  Legislature,  said  college  was  consolidated  and  removed  to  Fayette 
county,  and  providing  a  refund  to  the  citizens  of  Mercer  county  the 
nominal  value  of  unpaid  coupons,  and  all  scholarships  subscribed.  Held 
that  as  the  certificates  are  transferable  on  their  face;  the  citizens  of 
Mercer  county  holding  same,  were  entitled  to  collect  same  in  money 
instead  of  tuition  benefits. 

Same. 

The  same  right  conferred  upon  the  donor  to  collect  the  subscription, 
would  be  conferred  on  their  assignee,  a  resident  of  Mercer  county. 

APPEAL  FROM   FAYETTE   CIRCUIT    COURT. 
January  9,  1869. 
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Opinion  of  the  Coubt  by  Judge  Petees: 

This  action  was  brought  by  appellees,  citizens  of  Mercer  county, 
holders  by  assignment  of  a  certificate  of  stock  of  $200  for  the 
permanent  endowment  of  appellant  with  coupons  attached  of  the 
nominal  value  of  $250,  which  certificate  was  issued  to  J.  J. 
McQee ;  against  appellant  to  compel  the  payment  of  said  attached 
coupons. 

The  defense  set  up  in  the  answer  is,  after  admitting  the  granting 
of  the  certificate  of  stock  as  charged,  with  the  attached  coupons, 
of  the  nominal  value  of  $250  and  the  assignment  thereof  to 
appellees  for  the  benefit  of  New  Providence  church  as  a  donation 
by  McGree,  that  the  real  value  of  said  coupons  was  $10  each, 
though  their  nominal  value  was  $30.  That  said  transfer  was  made 
prior  to  the  removal  of  appellee  from  Harrodsburg,  and  that 
McGee  died  long  before  the  passage  of  the  act  of  the  Legislature, 
entitled  An  Act  to  consolidate  Kentucky  University  and  Transyl- 
vania University,  1  Vol.  Sess.  Acts  1865  page  66,  and  that 
appellees'  claim  "is  not  included  within  the  scope,  and  terms  of 
said  Act." 

"That  said  subscription  by  McQee  was  not  made  on  any  con- 
dition concerning  the  permanent  continuance  of  Kentucky 
University  at  Harrodsburg,  and  the  removal  to  Lexington  was 
legal  and  not  in  violation  with  any  contract  with  any  one."  That 
by  virtue  of  said  act,  no  one  but  a  "donor"  could  claim  a  return 
of  a  subscription,  and  that  appellant  is  not  bound  to  return  such 
subscription  to  a  donor  unless  claimed  by  him. 

To  this  answer  a  demurrer  was  sustained,  and  no  other  defense 
having  been  offered,  judgment  was  rendered  for  the  sum  claimed 
in  the  petition,  and  that  judgment,  appellant  seeks  now  to  reverse. 

The  substance  of  the  defense  is  that  no  one  but  a  donor  can  by 
virtue  of  the  act  supra  collect  the  nominal  amount  of  the  attached 
coupons,  when  he  himself  claims,  or  demands  the  amount  thereof. 

The  Ut^  section  of  the  act  referred  to  provides,  that  Kentucky 
University  shall  be  located  in  Fayette  county,  in  or  near  the  city 
of  Lexington,  and  in  said  county  shall  be  located  all  its  colleges. 
It  is  expressly  declared  however,  that  said  Kentucky  University 
is  bound  to  refund  to  the  citizens  of  Mercer  county  the  full 
nominal  value  of  all  unpaid  coupons  subscribed,  and  paid  by  them 
to  the  endowment  of  said  University  which  may  be  claimed  by 
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them;  and  also  refund  to  said  citizens  all  of  the  Bacon  College 
scholar-ships  subscribed,  and  paid  in  full  by  any  citizen  of  said 
county,  and  which  may  be  claimed  by  them. 

If  it  were  admitted,  that  a  literal  construction  of  the  statute, 
looking  only  to  its  language,  would  restrict  the  right  of  reclaiming 
the  scholarships  subscribed,  and  the  nominal  value  of  all  unpaid 
coupons,  to  the  donors  alone,  when  demanded  by  them.  Still 
looking  to  the  certificates  of  stock,  with  the  attached  coupons  and 
other  facts,  such  construction  would  be  giving  to  the  statute  a 
much  more  limited  operation  than  the  Legislature  intended. 

Bacon  College  had  been  located  at  Harrodsburg  in  Mercer 
county,  citizens  of  that  county  were  induced,  as  we  must  assume, 
to  take  stock  in  the  institution,  because  it  was  located  there,  its 
removal  to  a  different  county,  as  the  Legislature  knew,  would 
create  dissatisfaction  with  those  citizens  of  Mercer  who  had  paid 
for  the  stock  in  the  institution  and  while  it  was  believed  by  the 
Legislature  to  be  for  the  interest  of  all  parties,  and  the  citizens 
of  the  whole  state  that  the  removal  should  be  made.  It  at  the 
same  time  intended  to  make  reparation  to  the  Mercer  county 
stockholders  as  far  as  could  consistently  be  done  by  conferring 
upon  them  the  right  to  collect  the  coupons  attached  to  the  cer- 
tificates of  stock  in  money  at  their  nominal  value.  These 
certificates  are  on  their  face  made  transferrable  by  the  holders, 
which  fact  the  Legislature  must  be  presimied  to  have  known,  and 
with  that  knowledge,  the  intention  must  have  been,  to  confer 
on  the  citizens  of  Mercer  county  holding  the  certificates  and 
coupons  described,  the  right  to  collect  the  nominal  value  of  such 
coupons  in  money,  instead  of  tuition  benefits.  This  interpretation 
of  the  act  does  no  violence  to  its  language,  and  harmonizes  with  its 
spirit,  and  intent,  as  the  same  reason  which  would  induce  the 
Legislature  to  confer  the  right  of  collecting  the  nominal  value  of 
the  coupons  on  the  original  Mercer  coimty  donor,  would  apply 
equally  to  the  Mercer  county  holder  of  his  certificates  for  a  good, 
or  valuable  consideration.  This  privilege  however  is  restricted  to 
certificates  of  stock  originally  issued  to  citizens  of  Mercer  county 
and  held  and  owned  by  citizens  of  said  county  when  demanded. 

Wherefore  the  jud^ent  is  affirmed, 

W,  C,  P.  BrecTcinridge,  for  appellant, 
Kinkead  &  Damall,  for  appellee. 
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Sabah  L.  Smith  bt  al  v.  Thomas  B.  Smith's  Exors. 

Wills— Dower— Worda  and  Phrases. 

By   the   word  "dower"   is   meant   the   widows   legal    portion   in   both 
kinds  of  an  estate,  real  and  personal. 

APPEAL  FBOM  FLEMING  CIECUIT  COURT. 
June  25,  1868. 

Opinion  of  the  Court  by  Judge  Bobertson: 

It  seems  to  this  court  that,  considering  the  separate  provisions 
as  illustrated  by  the  context,  the  testator's  entire  intention  is  quite 
plain. 

The  first  clause  imports  that,  the  previous  gift  of  the  life 
policy  of  insurance,  being  imperfect,  the  testator  intended  to 
recognize  and  confirm  it  as  an  advancement  to  the  accounted  for 
as  such  in  the  distribution,  and,  consequently,  to  be  treated  as  no 
portion  of  the  distributable  fund. 

The  same  intent  is  even  more  manifest  as  to  the  $32.00  advanced 
a  short  time  before  the  publication  of  the  will. 

Whether  the  land,  when  sold  under  testamentary  authority  with 
the  widow's  consent,  should  be  considered  as  personalty  or  realty 
is  not  material;  because,  by  the  word  "dower"  the  testator  evi- 
dently intended  the  widow's  legal  portion  in  both  kinds  of  estate, 
and,  as  such,  devised  her  whole  interest  to  her  children  after  her 
death,  and  it  would  be  inconsistent  with  the  letter  of  the  will  and 
the  testator's  notion  of  equality  to  allow  to  those  devisees  a 
remainder  interest  during  the  widow's  life,  any  more  than  to 
charge  some  advancements  excepted  by  the  will  and  the  bequests 
of  the  piano,  two  cows,  and  horse  and  buggy  specifically 
bequeathed,  as  not  chargeable,  in  the  distribution.  Concurring, 
as  we  do,  in  all  the  conclusions  of  the  circuit  judge,  his  judgment 
is  affirmed. 

Phister,  fer  appellant. 
Boits,  for  appellee. 
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Samuel  Twyman^s  Exoes.  et  ax  v.  L.  B.  Walkeb. 

Adverse  Possession— Complicity  Patents— Possession  Within  the  Interference. 
Appellants  brough  suit  in  equity  against  the  appellee  to  quiet  their 
title  to  a  tract  of  land  embraced  by  a  patent  issued  in  1785.  The  appellee 
claiming  a  part  of  the  land  under  a  patent  issued  in  1827,  resisted  the 
relief  sought.  Held,  that  as  the  appellee  failed  to  show  that  he  had  had 
the  actual  possession  of  the  land  within  the  interference  forj^ore  than 
twenty  years,  appellants  claims  should  prevail. 


APPEAL  FBOM  HARDiy   OIBCUIT   COURT. 
April  15,  1809. 

Opinion  of  the  Coubt  by  Judge  Hardin  ; 

This  suit  in  equity  was  brought  by  the  executors  and  heirs  of 
Samuel  Twyman,  deceased,  against  the  appellee,  Lewis  B. 
Walker,  to  quiet  their  title  to  a  tract  of  land  embraced  by  a 
boundary  of  680  acres  patented  to  John  Reed  in  1785,  from  which 
through  a  succession  of  conveyances,  the  plaintiffs  derived  their 
title. 

The  defendants  claiming  part  of  the  land  under  a  patent  for 
240  acres  issued  to  Joseph  Vanmeter  and  Elander  Best  in  1827, 
resisted  the  relief  sought  by  the  plaintiffs,  setting  up  in  his  answer 
that  he  was  equitably  entitled  to  the  land  under  a  bond  from  Best 
to  him  for  one  moiety,  and  a  like  bond  executed  by  Vanmeter  to 
one  Briscoe  for  the  other  and  assigned  to  the  defendant,  which 
bonds  he  alleged  were  lost,  or  had  been  accidentally  burned. 

The  evidence,  we  think^  authorizes  the  conclusion  that  Bead's 
patent  covers  the  land  in  controversy. 

•  The  defendant  failed  to  prove  the  execution  or  destruction  of 
the  bonds  under  which  he  claims,  or  to  establish  a  continued 
adverse  occupancy  of  the  land  in  controversy  for  twenty  years 
before  this  suit  was  brought;  but  it  appears  that  for  more  than 
twenty  years  he  had  been  in  the  actual  possession  of  part  of  the 
patent  boundary  of  Vanmeter  and  Best  claiming  it  all,  including 
that  which  seems  to  have  interferred  with  Seed's  patent,  and  had 
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gotten  himself  logs  and  other  timber  from  it  from  time  to  time, 
and  built  a  house  on  it,  which  was  occupied  by  his  tenant  Slack, 
and  perhaps  others,  for  some  five  or  six  years,  when  the  house  was 
burned.  It  does  not  appear  how  much  of  the  land  was  in  actual 
occupancy  with  the  house;  and  it  sufficiently  appears  that  during 
the  same  time  the  plaintiffs  and  those  under  whom  they  claim 
were  in  actual  occupancy  of  part  of  their  tract  claiming  it  aU. 

The  circuit  court  expressing  the  opinion  that  the  land  in  con- 
troversy was  not  within  the  boundary  to  which  the  plaintiflFs  had 
title,  dismissed  the  petition. 

For  the  reasons  already  stated,  we  do  not  concur  in  the  con- 
clusion of  the  court. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  render  a  judgment  for  the  plaintiffs  conformable 
with  this  opinion. 


Wintersmith,  for  appellants. 
Cofer,  for  appellee. 


^  H.  J.  Craycroft  v.  T.  B.  Greenly. 

Boundaries— Lines  Coindde—Undistnrbed  Fence— Ancient  Marks— Poasesaion. 
The  line  running  S.  60V&  East  to  three  beech  trees  is  precisely  coincident 
with  the  line  designated  in  the  conveyance  from  Floyd  to  Dubberley 
in  the  year  1820.  This  being  a  strong  fact  and  corroborated  by  the 
long  and  undisturbed  fence  on  the  line,  by  the  ancient  marks  upon  it  and 
by  the  actual  possession  for  many  years,  held  to  establish  a  boundary. 

Gamishmient — Garnishee  Entitled  to  Attorney  Fee. 

A  defendant,  proceeded  against  only  as  garnishee  and  who  does  not 
resist,  is  entitled  to  have  his  attorney's  fee  adjudged  against  a  plaintiff 
who  made  the  attachment  necessary. 

APPEAL  FTOM  JEFFERSON  OIROUIT  OOTJRT^  CHANCERY  DIVISION. 
January  8,  1868. 
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Opinion  of  the  Court. 

Opinion  of  the  Coubt  by  Judge  Robebtson: 

The  decree  defining  the  true  line  between  Craycrof  t  and  Greenly 
seems  to  be  sustained  by  a  preponderance  of  the  facts  exhibited 
in  the  record.  The  line,  as  thus  established,  running  south  60^^ 
east  to  three  beech  trees  is  precisely  coincident  with  the  line 
designated  in  the  conveyance  by  Floyd  to  Dubberly  in  the  year 
1820.  This  alone  is  a  strong  fact  and  is  sufficiently  corroborated 
by  other  concurrent  facts,  and  especially  by  the  long  and  undis- 
turbed fence  on  that  line,  by  the  ancient  marks  upon  it  and  by 
the  actual  possession  of  it  for  many  years.  Consequently  so  much 
of  the  decree  as  establishes  that  line  as  the  boundary  between 
Greenly  and  Craycroft  is  affirmed. 

On  Greenly's  cross-appeal  we  perceive  no  essential  error.  On 
the  face  of  his  deed  and  the  pleadings  we  cannot  decide  that  the 
sale  was  by  the  acre  or  that  240  acres  were  guaranteed.  Nor  is 
the  amount  adjudged  against  him  in  favor  of  Hawes  apparently 
excessive. 

On  the  appeal  by  Hawes,  we  are  of  the  opinion  that  the  judg- 
ment for  costs  is  substantially  right.  Rudd,  as  creditor  of  Hawes, 
had  a  right  to  attack  any  fund  in  Greenly's  hands  as  the  debtor 
of  Hawes,  and  was,  therefore,  entitled  to  his  costs  against  Hawes, 
who  made  the  attachment  necessary. 

And,  as  Greenly  was  proceeded  against  only  as  garnishee  and 
did  not  resist  otherwise  than  by  his  pending  controversy  with 
Hawes  and  Craycroft  6n  his  bill  quia  timet  concerning  his  title, 
he  was  entitled  to  the  adjudged  fee  to  counsel  as  against  Hawes. 

It  is  difficult  to  make  a  precise  calculation  of  the  amoimt  due  by 
Greenly  to  Hawes.  The  commissioner's  report  on  that  subject 
was  wrong  in  allowing  credit  for  the  same  $200  twice  and  also  in 
one  calculation  of  interest.  But,  considering  the  deficit  of  about 
five  acres  and  the  fact  that  it  is  not  absolutely  certain  that  the 
vendor  is  not  equitably  bound  for  it  But  the  fact  that,  in  any 
event,  only  a  very  small  sum  would  be  due  to  Hawes  over  the 
$403  allowed  by  the  decree,  we  cannot  judiciously  say  that  he  is, 
in  iconscience,  entitled  to  more.  Wherefore,  we  affirm  the  judg- 
ment so  far  as  he  is  concerned. 

42 
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Craycroft  must  pay  the  cost  of  his  appeal,  and  Greenly  and 
Hawes  respectively  the  costs  of  their  appeals. 

Riley,  for  Craycroft, 

Sternian,  for  Greenly. 

Harrison  &  Bennett,  for  Hawes. 


Samuel  Reynolds  v.  Q.  A.  Keith's  Admb.  et  al. 

Railroads — Written    Proposition  to  Sefl    Lot  to  Railroad — ^Long    Occupancy 
Without  Objection — ^Parol  Evidence. 

The  circumstances  established  go  to  fortify  the  parol  evidence  that 
appellant  made  a  written  proposition  to  the  railroad  to  sell  the  lot  sued 
for  which  was  accepted  and  paid  for.  The  appellant  permitted  the 
railroad  company  to  build  its  depot  on  the  lot  and  use  it  for  twelve  years 
without  objection:  Held,  that  the  judgment  dismissing  the  petition  was 
right. 

APPEAL   FROM    KENTON    CIECUIT    COURT. 
October  11.  1869. 

Opinion  of  the  Court  by  Judge  Williams: 

The  circumstances  established  in  this  case  go  to  fortify  the 
parol  evidence  that  appellant  made  a  written  proposition  to  the 
railroad  company  to  sell  the  lot  now  sue<l  for,  which  was  accepted 
and  the  sale  fully  made,  and  that  the  company  paid  him  for  the 
lot,  hence,  he  permitted  the  railroad  company  to  build  it,s  depot 
on  said  lot  and  to  use  it  some  twelve  or  fifteen  years  before  bringing 
this  suit  without  complaint  or  demand  for  rent,  and  this,  too, 
with  his  full  knowledge,  as  he  lived  within  about  200  yards  of  it 
during  all  this  time,  and  was  often  at  the  depot  and  paaaed  i* 
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almost  daily;   therefore,   the  judgment  dismissing  the  petition 
absolutely  was  right,  and  is  affirmed. 

Carlisle  <&  O'Hara,  for  appellant, 

Stevenson  &  Myers,  Benton,  for  appellee. 


Makoabet  a.  Willis  v.  John  W.  Sewell  et  al. 

Fraud — Suit  for  Relief— Allegation  and  Prayer. 

Where  the  allegations  show  fraud  and  a  right  to  the  cancellation 
of  an  entire  contract,  and  a  restoration  of  the  appellants  land,  the  prayer 
for  a  re -conveyance  of  title  and  also  for  general  relief  authorizes  any 
decree  which  the  facts  show  to  be  equitable. 

APPEAL  FROM  TBIMBLE  CIBCUIT  COUBT. 
June  23,  1S68. 

Opinion  of  the  Coubt  by*  Judge  Robebtson  : 

A  more  elaborate  and  heartless  fraud  has  rarely,  if  ever,  been 
exposed  in  a  court  of  justice  than  that  which  the  appellees  per- 
petuated on  the  appellant  in  this  case.  On  every  feature  of  the 
contract  shameless  fraud  by  Sewell  and  his  wife,  and  Timherlake, 
all  co-operating,  is  palpably  and  indelibly  imprinted.  It  is  too 
glaring  to^require  or  justify  in  this  opinion  argument  to  prove  it. 
And  every  element  of  the  contract  being  equally  tainted,  the 
appellant  is  clearly  entitled  to  exoneration  and  cancellation  as  to 
the  whole  of  it,  and  a  reconveyance  of  her  land. 

We  must  presume  that  her  petition  for  relief  was  dismissed  only 
because  the  circuit  court  thought  that  her  prayer  was  not  suffi- 
ciently comprehensive  or  specific.  But  we  think  otherwise.  The 
allegations  show  fraud  and  a  right  to  the  cancellation  of  the 
entire  contract,  and  a  restoration  of  the  appellant's  land  in  Trim- 
ble.   And  thereupon  the  prayer  for  a  reconveyance  of  her  title  and 
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also  for  general  reief  authorize  any  decree  which  the  facts  show 
to  be  equitable. 

Timberlake  was  an  efficient  coadjutor  in  the  fraud;  and  is 
consequently  entitled  to  no  compensation  for  his  fraudulent 
services. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  decree  rescinding  the  entire  contract  and  placing  the  parties, 
as  nearly  as  possible,  in  statu  quo. 

Scott,  Carlisle  &  O'Hara,  for  appellant. 

^yinslow,  for  appellees. 


W.  H.  Ballard  et  al  v.  Squire  Turner  et  al. 

Attorney  and  Client — Compensation  and  Lien  of  Attorney. 

An  attorney  has  a  statutory  Hen  on  the  fund  in  litigation  and  an  order 
for  paying  his  allowance  out  of  that  fund  is  not  erroneous. 

APPEAL  FROM  MADISON   CIRCUIT  COURT. 
December  21,  1869. 

Opinion  of  the  Court  by  Judge  Robertson  : 

As  the  parties  appeared  and  introduced  testimony  as  to  the  value 
of  the  services  of  the  appellee  attorneys  and  the  record  does  not, 
by  bill  of  exceptions,  or  otherwise,  show  what  the  evidence  was, 
this  court  cannot  adjudge  that  the  allowance  by  the  circuit  court 
was  exorbitant  or  that  the  attorneys  had  engaged  for  less. 

Holding,  as  they  did,  a  statutory  lien  on  the  fund  in  litigation, 
the  order  for  paying  their  allowance  out  of  that  fund  does  not 
appear  to  be  erroneous. 

N'or  does  the  record  afford  a  sufficient  means  for  determining 
that  $75,  as  allowed  to  the  commissioner,  was  excessive. 
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Wherefore  the  judgment  is  affirmed. 
Goodhe,  for  appellants. 
Turner,  for  appellees. 


James  Pointeb  et  ux  v.  John  B.  Cassady. 

Executors  and  Administrators— Time  to  Pay  Debts— Presumption  as  to  Use 
of  Money. 

At  the  expiration  of  two  years  from  the  date  of  the  qualification  of 
an  administrator,  the  law  presumes  he  will  have  had  time  to  have  paid 
the  debts  and  be  ready  to  make  distribution,  and  from  that  time  will 
be  presumed  to  have  used  the  money. 

Dower— Improvements  After  Contract  to  Purchase  Annulled— Pending  of  Suit 
to  Settle  Estate. 

It  was  erroneous  to  allow  a  credit  for  improvements,  as  this  suit  was 
not  only  then  pending,  but  the  contract  for  the  purchase  of  the  dower 
interest  in  the  land  had  been  rescinded.  Appellee  made  the  improvement 
after  this  suit  was  pending  and  the  contract  annulled.  Held,  that  he  has 
no  right  to  compensation  therefor. 

APPEAL  FEOM  METOALF  CIBCUIT  COUKT. 
February  18,  1870. 

Opinion  of  the  Couet  by  Judge  Peters: 

The  relation  of  appellee  to  appellants  forbids  his  entering  into 
any  negotiation,  and  trade  with  them  for  the  estate  which  he  as 
administrator  of  his  intestate  had,  to  pay  debts  of  and  then  to  the 
distibutee,  and  the  deed  should  have  been  set  aside  on  that  ground, 
if  the  other  had  not  existed. 

Intestat-e  died  and  letters  of  administration  were  granted  on 
his  estate  to  appellee,  as  is  charged  and  denied,  in  1860,  but  what 
month  of  that  year  does  not  appear. 

At  the  expiration  of  two  years  from  the  date  of  his  qualification. 
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the  law  presumes  he  will  have  had  time  to  have  paid  the  debts 
and  be  ready  to  make  distribution  to  those  entitled  to  receive  the 
surplus  in  his  hands,  and  from  that  time  he  will  be  presumed  tu 
have  used  the  money,  if  he  fails  to  settle  and  pay  over. 

It  is  charged,  and  not  denied  by  him,  that  appellee  made  no 
settlement  at  all,  although  it  is  apparent  from  the  master's  report 
that  there  was  nothing  to  have  prevented  or  delayed  a  settlement. 

The  report  of  the  master  and  the  judgment  are,  therefore, 
palpably  erroneous  and  prejudicial  to  appellants,  in  charging  them 
with  interest  on  all  payments  to  them  from  the  respective  dates 
thereof  and  allowing  interest  to  appellants  on  $1,034.43,  the 
amount  of  the  distributive  shares  of  the  personal  estate  for  only 
two  years  from  October  17,  1868.  It  is,  in  effect,  allowing  appel- 
lee interest  on  appellant's  money  while  he  was  using  it. 

The  proper  basis  is  to  ascertain  when  appellee  administered  on 
said  intestate's  estate.  And  two  years  from  that  date  charge  him 
with  $1,634.43,  and  then,  credit  him  by  payments  to  appellants, 
and  if  any  were  paid  before  the  expiration  of  two  years  from 
the  date  of  the  grant,  allow  him  interest  from  date  of  payment  on 
the  sums  paid  to  the  expiration  of  the  grant  of  letters  of  adminis- 
tration— and  then  calculate  interest  on  balance  to  date  of  next 
payment 

As  to  rent  of  dower  land,  the  rents  are  properly  charged 
according  to  the  proof,  but  there  are  errors  in  the  credits.  It  was 
erroneous  to  allow  the  item  of  $110  as  a  credit  for  improvements 
for  the  year  1808.  This  suit  was  not  only  then  pending,  but  as 
early  as  the  9th  of  June,  1868,  the  contract  for  the  purchase  of 
the  dower  interest  in  the  land  had  been  rescinded,  and  if  appellee 
improved  it  after  the  suit  was  pending  and  the  contract  annulled, 
he  has  no  right  to  compensation  therefor.  He  did  it  in  his  own 
wrong,  and  this  is  the  more  jiist,  as  the  deed  bears  date  in  the 
spring  of  1863,  when  he  doubtless  took  possession,  and  he  is 
not  charged  with  rents  till  1865.  In  the  judgment  appellee  is 
allowed  a  credit  for  $30  for  improvements,  when  the  witnesses 
prove  that  they  paid  him  $92  cash  rent  and  $30  in  improvements 
for  1865.  And  the  commissioner  charges  appellee  with  $122.00 
for  the  rent  for  that  year,  and  credited  him  by  the  $30  for  the 
improvements,  and  then  in  the  judgment  he  gets  credit  again  for 
$30,  by  which  he  makes  $30  clear,  and  then  sets  off  the  improve- 
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ments  against  rents  for  1869,  when  he  was  improving  lands  which 
he  knew  did  not  belong  to  him,  against,  or  certainly  without,  the 
consent  of  the  owner. 

And  as  he  failed  to  settle  his  accounts  in  proper  time  he  must 
pay  the  cost  of  this  litigation. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  settle  the  rights  of  the  parties  as  herein  set 
forth,  and  for  further  proceedings  consistent  herewith. 

James,  for  appellants. 

Dehoney,  for  appellee. 


A.  M.  Ferguson  v.  M.  V.  Tomlinson. 

Vendor  and  Purchaser — ^Deficit — Fraud  or  Mistake — ^Parol  Evidence. 

The  answers  so  far  as  they  intimate  that  Ferguson  was  to  have  120 
acres  are  inconsistent  with  the  deed  and  without  a  direct  and  positive 
averment  that  such  was  the  trade  and  that  the  written  instrument 
through  mistake  or  fraud  did  not  see  it  out,  could  not  be  established 
by  parol  evidence. 

Partition — Equitable  Division. 

Appellant  understood  he  had  purchased  only  an  undivided  interest  in 
the  land  and  by  getting  the  most  valuable  part,  but  a  less  quantity  of 
acres,  this  was  equivalent  to  getting  a  pro  rata  number  of  average 
acres. 

APPEAL  FROM  HICKMAN  CIRCUIT  COURT. 
February  21,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Ferguson  bought  of  Ray  an  undivided  three-fourteenths  in  thi'iio 
quarter  sections  of  land,  two  adjoining  and  the  other  some  distari'-e 
therefrom,  and  being  on  the  Mobile  &  Ohio  Railroad ;  the  former 
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described  as  containing  200  acres  each  and  the  latter  160  acres, 
aggregate  560  acres.  A  deed  was  executed  for  this  undivided 
interest,  but  misdescribed  the  two  adjoining  quarters,  it  recited 
the  consideration  of  $1,800,  part  of  which  was  paid  and  the 
remainder  to  be  paid  in  two  installments,  for  which  notes  were 
executed,  the  first  payment  was  made  and  the  last  note  was 
assigned  to  appellee;  the  deed  further  recites  that  the  land 
conveyed  is  supposed  to  contain  120  acres,  the  deeds  by  which 
Kay  became  owner  are  refered  to  in  said  deed. 

A  few  days  before  the  bringing  if  this  suit  Eay  executed 
another  deed  containing  the  misdescription  of  the  land  and 
delivered  it  to  Tomlinson  to  be  tendered,  as  may  be  presumed,  to 
appellant  In  the  meantime  Ferguson  had  settled  on  the  separate 
quarter  and  used  timber  therefrom,  having  established  a  wood- 
yard  on  the  railroad,  and  by  a  county  court  proceeding  the  land 
had  been  partitioned  to  Ferguson,  the  commissioner's  deed  reciting 
that  they  had  divided  it  according  to  quantity  and  quality,  and 
no  complaint  of  this  division  had  been  made,  at  least,  the  county 
court  division  had  not  been  reversed. 

Appellant  put  in  a  long,  original  and  amended  answer,  in 
which  he  attempts  to  reason  that  he  was  induced  by  Ray  to 
believe  he  would  have  120  acres  of  the  land  assigned  him  on  the 
railroad,  that  Eay  knew  he  wanted  to  establish  a  wood-yard 
thereon,  and  that  the  timber  was  peculiarly  valuable  to  him,  that 
he  purchased  at  the  rate  of  $15  per  acre,  and  that  he  wanted  it 
so  recited  in  the  deed,  but  that  Ray  insisted  the  deed  showed  this 
by  reciting  the  120  acres  conveyed  for  $1,800,  and  that  in  all 
this  a  fraud  had  been  practiced  on  him,  that  he  had  not  got  the 
land  originally  conveyed,  and  he  claimed  a  rescission  for  the 
deficit  in  the  number  of  acres  and  because  he  had  not  gotten  the 
land  first  conveyed,  to  all  of  which  the  court  very  properly  sus- 
tained a  demurrer.  '  The  original  and  corrected  deeds  of  Ray 
were  made  exhibits,  and  the  latter  tendered  with  all  due  acknowl- 
edgements certified,  also  the  county  court  commissioner's  deed  to 
Ferguson  was  made  an  exhibit  and  part  of  Tomlinson's  petition. 

The  evasive  character  of  Ferguson's  answer,  taken  with  the 
exhibits  and  averments  of  the  petition  leave  no  doubt  but  that 
Ferguson  well  understood  that  he  was  purchasing  an  undivided 
interest  in  the  land,  and  if  capable  of  making  a  purchase  at  all 
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must  have  understood  that  neither  Kay  nor  himself  could  separate 
that  undivided  interest  and  assign  to  him  an  equal  number  of 
acres  of  the  best  land.  Had  he  realy  purchased  120  acres  of  the 
quarter  on  the  railroad,  the  deed  would  so  have  expressed  it, 
instead  of  an  undivided  interest  in  all  the  three  quarters  equivalent 
to  120  acres. 

The  commissioner's  report  shows  there  were  really  566  acres 
instead  of  560  acres  in  the  whole,  or  six  acres  more  than  recited  in 
the  deed,  hence,  Ferguson  got  fully  120  acres  of  average  land. 
The  answers  so  far  as  they  intimate  that  Ferguson  was  to  have 
120  acres  of  the  railroad  quarter  are  inconsistent  with  the  deed 
and  without  a  direct  and  positive  averment  that  such  was  the 
trade  and  that  the  written  instrument,  through  mistake  or  fraud, 
did  not  so  set  it  out  could  not  be  established  by  parol  evidence. 
Not  only  Ferguson's  conduct,  as  averred  in  his  answer,  but  the 
whole  answer  and  the  exhibits  in  the  petition  show  that  Ferguson 
understood  he  had  only  purchased  an  undivided  interest;  and  if 
he  got  the  most  valuable  land,  but  a  less  quantity  of  acres,  still 
this  was  equivalent  to  the  getting  a  pro  rata  number  of  average 
acres,  so  his  86  acres  of  the  best  land  was  equivalent  to  120  acres 
of  average  land. 

When  the  petition  and  exhibits  and  the  answer  are  all  taken 
together  no  legal  or  equitable  defense  is  perceived,  whether  the 
deficit  in  the  number  of  acres  assigned  to  Ferguson  or  the  misde- 
scription in  the  first  deed  and  its  correction  compelled  them  to 
accept  the  corrected  deed  at  Eay's  expense. 

Wherefore,  the  judgment  is  affirmed, 

Bullock,  for  appellant. 
Lindsey,  for  appellee. 
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K".  D.  MooBE  r.  M.  D.  Moobe. 

N.  D.  Moobe  v.   W.  J.  Moobe. 

W.  W.  GoDDABD  et  al  V.  M.  D.  Moobe. 

Appeal  and  Error— A  Defendant  Cannot  Maintain  an  Appeal  Asainat  a  Co-- 
defendant 

The  appellants,  Goddard  and  others,  neither  attacked  the  mortgage  nor, 
hj  impleading,  litigated  with  the  appellee,  K.  D.  Moore,  the  question  of 
priority,  nor  claimed  any  judgment  against  him.  Held,  that  as  co-defend- 
ants with  him,  they  cannot  maintain  an  appeal  against  him. 

Indemnity— Mortgage — Surety  of  Replevin  Bond— Priority. 

Held,  that  where  the  mortgagee's  suretyship  on  a  replevin  bond  was 
simultaneous  with  the  mortgage  for  his  indemnity,  his  claim  on  account 
of  the  replevin  bond  had  priority  over  all  others. 

APPEAL  FBOM  HABBISON  CIBCUIT  COUBT. 
February  17,  1870. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

In  these  consolidated  cases  there  are  four  several  appeals — 
Ist,  an  appeal  by  N.  D.  Moore  from  M.  D.  Moore's  judgment 
against  him — 2nd,  a  cross  appeal  by  the  latter  against  the  former 
— 3rd  an  appeal  by  I^.  D.  Moore  against  W.  J.  Moore,  and  4th 
an  appeal,  by  Goddard,  Berry  and  Glove  against  ^M.  D.  [Moore. 

All  the  judgments  appealed  from  by  the  original  appeals  must 
be  affirmed  and  the  cross  appeal  must  prevail,  for  reasons 
applicable  to  each  in  its  numerical  order — 

First  appeal —  The  land  mortgaged  by  K  D.  Moore  to  i£.  D. 
Moore  was  fairly  sold  for  a  full  price  and  the  proceeds  applied 
to  the  liabilities  of  X.  D.  Moore  who  therefore,  has  no  equitable 
claim  for  damages  merely  because  he  did  not  assent  to  all  the  sales 
as  necessary,  when  they  were  so — ^nor  is  there  any  just  ground 
for  his  objecting  to  the  distribution  of  the  proceeds — ^nor  can  he 
question,  in  this  case,  the  settlement  in  the  county  court  confirmed 
by  the  circuit  court  by  which  he  is  now  concluded  as  the  entire 
evidence  on  which  that  judgment  was  rendered  does  not  appear 
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in  this  case  record  by  bill  of  exceptions  or  otherwise.  Perceiving 
no  error  to  the  prejudice  of  'N.  D.  Moore  the  judgment  on  the 
appeal  is  therefore  affirmed. 

Second  .  As  cross  appellant's  counter  claim  was  not  traversed 
he  was  entitled  to  a  judgment,  as  prayed  for — and  the  judgment 
against  him  on  thaft  claim  was  erroneous. 

Third  appeal.  The  record  will  not  allow  us  to  recide  that  too 
much  was  allowed  to  W.  J.  Moore  against  N.  D.  Moore  or  that  N". 
D.  Moore  has  been  wronged  by  the  judgment  of  the  circuit 
court  in  W.  J.  Moore's  favor. 

Third  appeal.  The  record  will  not  allow  us  to  decide  that  too 
neither  attacked  the  mortgage  nor,  by  impleading,  litigated  with 
the  appellee,  N.  D.  Moore,  the  question  of  priority,  nor  claimed 
any  judgment  against  him — and,  as  co-defendants  with  him, 
they  can  not  maintain  an  appeal  against  him.  Moreover,  as 
most  of  the  land  was  subject  to  a  lien  for  the  consideration  owed 
by  the  mortgagor,  and  the  mortgagee's  suretyship  on  the  replevin 
bonds  was  simultaneous  with  the  mortgage  for  his  indemnity — 
and  the  proceeds  of  the  sale  were  distributed  according  to  the 
equitable  priorities,  these  appellants  do  not  appear  to  have  been 
injured  by  the  mode  of  distribution  which  was  equitable  and 
apparently  right — and  so  lift  the  deficit  to  which  they  and  M. 
D.  Moore  were  required  to  contribute  ratably,  because  his  claim 
on  account  of  the  replevin  bonds  had  priority  over  all  others,  and 
these  appellants  had  no  right  to  participate  in  it.  The  judgment 
of  which  they  complain  is,  therefore,  affirmed. 

But  the  judgment  on  M.  D.  Moore's  cross-appeal  is  reversed, 
and  for  that  reason  the  cause  is  remanded  for  a  proper  judgment 
in  his  favor. 

The  unsuccessful  party  in  each  appeal  must  pay  the  costs 
of  his  own  appeal  to  be  equitably  apportioned,  and  so  distributively 
taxed. 

Trimble^  for  appellants. 

Ward  J  for  appellees. 
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James  A.  Hall  v.  T.  F.  Hazelbigo's  Admb.  et  al. 

Trial— Continuance — Statue  of  Limitation. 

Appellant  having  obtained  at  least  one  continuance  because  of  the 
absence  of  his  counsel,  when  the  cross-petition  against  him  could  have 
been  taken  for  confessed,  and  then  at  the  next  term  also  applying  for 
another  continuance.  Held,  that  the  court  had  a  right  to  put  him  under 
terms,  and  did  not  abuse  a  sound  discretion  in  then  rejecting  that  part 
of  his  answer  setting  up  the  statute  of  limitation. 

appeal   FKOM   MONTGOMERY   CIECUIT   COURT. 
June   18,  1869. 

Opinion  of  the  Couet  by  Judge  Williams: 

Appellant  having  obtained  at  least  one  continuance  because  of 
the  absence  of  his  counsel,  when  Tenny  was  pressing  for  a  trial 
and  when  he  could  have  taken  his  cross-petition  as  confessed,  and 
then  at  the  next  term  also  applying  for  another  continuance,  the 
court  had  a  right  to  put  him  under  terms,  and  did  not  abuse  a 
sound  discretion  in  then  rejecting  that  part  of  his  answer  setting 
up  the  statute  of  limitations,  if  indeed  it  were  apparent  he  could 
avail  himself  thereof,  which  by  no  means  appears  certain,  for  as 
he  had  claims  against  Tenny,  the  general  rule  is  to  apply  barred 
items  where  mutual  accounts  exist  as  payments  on  the  adversary's 
accoimt 

Neither  can  we  say  the  judgment  for  fifteen  dollars  was  too 
large,  the  evidence  allowed  the  court  quite  a  range  in  fixing  the 
value  of  the  rent  of  Tenny's  house,  and  though  the  court  did  not 
take  the  mean  sum  as  fixed  by  all  the  witnesses  of  its  value,  yet 
we  cannot  reverse  for  that  reason. 

Judgment  affirmed. 


W.  H.  Holt,  for  appellant 
Tenney,  for  appellees. 
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Weeden  Lawson  v.  James  W.  Hopkins. 

Attachments — ^Burden  of  Proof. 

The  grounds  of  attachment  having  been  controverted  by  the  answer, 
the  burden  of  proving  it  thus  devolved  on  the  plaintiff. 

APPEAL  EBOM  BULLITT  CIBCUIT   COITBT. 
September  30,  1869. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

The  appellant  sued  out  his  attachment  on  the  25th  of  April, 
1867,  on  the  grounds  that  the  defendant  was  "about  to  sell, 
convey  and  dispose  of  his  property  with  the  fraudulent  intent  to 
cheat,  hinder  and  delay  his  creditors."  This  was  controverted 
by  the  answer,  and  the  burden  of  proving  it  thus  devolved  on  the 
plaintiff. 

It  seems  to  this  court  that  there  was  no  sufficient  evidence 
before  the  court  to  sustain  said  grounds  of  attachment,  and  the 
court,  therefore,  properly  adjudged  that  the  plaintiff's  attachment 
created  a  lien  only  from  the  8th  day  of  February,  1869,  when 
his  supplemental  affidavit  was  filed. 

Wherefore,  the  judgment  is  affirmed. 

W.  H.  Thompson,  for  appellant. 
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RoBEKT  Smith  v.  Thomas  Raymond's  Adme.  and  Heies. 

Descent  and  Distribution— -Administrator  and  HeiTB— Ancestors'  Covenant  of 
Warranty. 

Appellant  sued  RaTmond's  adminiBtrator  and  heirs  for  a  breach  of  a 
covenant  of  warranty  binding  the  vendor  and  his  heirs.  The  administrator, 
after  answer,  was  permitted  to  withdraw  it  and  move  a  dismission  of  the 
petition,  because  the  sufficient  demand  had  not  been  made  of  the  admin- 
istrator. And  the  court  accordingly  dismissed  the  petition  without  preju- 
dice. Held,  that  before  full  preparation  such  an  answer  may  be  with- 
drawn and  a  dismission  ordered,  although  the  heirs  could  not  require  such 
statutory  demand. 

APPEAL  FEOM  HAEEISON  CIECUIT  OOUET. 
October  6,  1869. 

Opinion  of  the  Couet  by  Judge  Kobeetson  : 

Smith  sues  Kaymond's  administrator  and  heirs  for  a  breach  of 
a  covenant  of  warranty  binding  the  vendor  and  his  heirs. 

The  administrator,  after  answer,  was  permitte'd  to  withdraw  it 
and  move  a  dismission  of  the  petition,  because  a  sufficient  demand 
on  the  proper  statutory  affidavit  had  not  been  made  of  the  admin- 
istrators. And  the  court  accordingly  dismissed  the  petition  with- 
out prejudice. 

It  has  been  already  adjudged  that,  before  full  preparation,  such 
an  answer  may  be  withdrawn,  and  such  a  dismission  may  be 
ordered. 

And,  though  the  heirs  could  require  no  such  statutory  demand, 
yet,  as  their  liability  is  ulterior  and  joint,  the  dismission  as 
against  the  administrator  must  prevent  a  separate  proceeding 
against  them  also.  The  personal  assets  must  be  exhausted  before 
the  real  can  be  made  liable.    Hill  v.  Oolden,  16th  B.  M.,  555. 

Wherefore,  the  judgment  is  affirmed. 

Trimble  for  appellant. 
Ward,  for  appellees. 


Staples  v.  Leonard.  659 


Opinion  of  the  Court. 


David  Staples  v.  Peter  Leonard. 

Evidence— Oral  Testimony  to  Prove  Contents  of  Account  Book. 

Oral  teatimony  is  incompetent  to  prove  the  contents  of  an  account  book, 
without  first  accounting  for  the  non- production  of  the  book  itself. 

Appeal  and  Error— Affidavit  of  Juror  as  Grounds  for  New  Trial. 

The  affidavit  of  a  juror  as  to  the  grounds  of  a  verdict  is  inadmissible 
in  a  motion  for  a  new  trial. 

Accounts — Payment — ^Burden   of  Proof — ^Instructions. 

Where  the  appellant  pleads  payment,  the  affirmative  is  upon  him,  and 
an  instruction  predicated  thereon  is  proper. 

appeal  from   SHELBY  CIRCUIT   COURT. 
September  22,  1869. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  memorandum  on  which  this  action  is  brought  acknowledges 
that,  on  a  former  settlement,  the  appellant  owed  the  appellee  a 
balance  of  $300  and  agrees  to  pay  him  $100  unless  his  check 
had  paid  that  sum  instead  of  only  $200,  as  claimed  by  the  appellee. 
And  it  also  acknowledges  indebtedness  for  services  for  the  year 
1858,  unless  that  account  had  been  included  in  a  subsequent 
settlement  or  otherwise  satisfied.  On  those  issues  the  appellant, 
therefore,  held  the  affirmative  of  payment  as  claimed  by  him,  and, 
on  that  subject,  the  instruction  to  the  jury  was  right,  and,  there 
being  no  proof,  the  verdict  as  reduced  by  the  remitter  of  an  excess 
was  proper. 

The  affidavit  of  a  juror  was  inadmissible  as  the  grounds  of  the 
verdict,  and  oral  testimony  was  incompetent  to  prove  the  contents 
of  the  account  book  without  accounting  for  the  non-production  of 
the  book  itself. 

Wherefore,  perceiving  no  substantial  error,  the  judgment  is 
affirmed, 

J.  L.  Caldwell,  for  appellant. 

Harwood  <&  Carpenter,  for  appellee 
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Lucy  F.  Sueed's  Heibs  v.  S.  D.  Payne's  Admb. 

Forcible  Entry  and  Detainer— Right  of  Revivor— Abatement. 

An  action  of  forcible  entry  and  detainer  was  instituted,  and  before  tml, 
the  defendant  died,  and  the  action  was  revived  against  the  administiator. 
Later,  the  plaintiff  having  died,  the  heirs  moved  the  court  to  prosecute  the 
action,  which  was  denied.  Held,  that  the  landlord  would  have  the  right  of 
possession,  which  descended  to  his  heirs,  and  they  could  prosecute  the 
action  in  their  name. 


APPEAL   FBOM    HENDERSON    OIBCUIT    COURT. 
March  2,  1870. 

Opinion  op  the  Court  by  Judge  Peters: 

This  is  a  warrant  for  a  forcible  entry  and  detainer  brought  by 
Lucy  T.  Sneed  against  appellee's  estate,  who  traversed  the  inquisi- 
tion in  the  country,  and  before  the  same  was  tried,  the  traveraor 
died,  and  the  action  was  revived  against  appellee  his  administrator 
— and  then  the  plaintiff  in  the  warrant  died,  intestate,  and  there- 
upon her  heirs  moved  the  court  below  to  permit  them  to  prosecute 
the  action  in  their  name;  but  that  court  ruled  that  as  the  heirs 
were  not  in  possession  of  the  premises  the  action  could  not  be 
revived  in  their  name,  and  adjudged  that  it  abated. 

As  was  said  by  this  court  in  Jones  v.  Overton,  i  Bibh.,  SSJh 
It  is  plain  from  the  provision  of  the  act  of  assembly  giving  this 
remedy  for  the  restitution  of  the  possession  of  land,  that  a  mere 
matter  of  abatement  is  not  available  defense.  For  there  is  not 
only  no  mode  pointed  out,  by  which  advantage  might  be  taken 
of  it,  but  the  proceedings  required  to  be  had  before  the  justice  of 
the  peace,  as  well  as  the  nature  of  the  issue  made  up  by  the 
traverse  of  the  inquisition,  excludes  all  inquiry  into  matters  which 
operate  in  abatement  only. 

The  tenant,  and  her  heirs  are  bound  to  surrender  the  possession 
to  the  landlord,  and  the  law  should  afford  them  the  means  of  doing 
so  if  they  are  wrongfully  deprived  of  the  possession,  and  the  conrt 
below  erred  in  refusing  to  permit  the  heirs  of  Lucy  T.  Sneed  to 
prosecute  the  action  in  their  name. 
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Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  permit  appellants  to  prosecute  the  action  in 
their  names,  and  for  further  proceedings  in  conformity  herewith. 

Turner,  for  appellants. 


Edward  Sodens  et  al  v.  E.  P.  Watkins'  Admr. 

Debtor  and  Creditor— Off-Set. 

A  fund,  comng  into  the  hands  of  a  commissioner,  appointed  hy  the  court, 
is  subject  to  the  orders  of  the  court,  and  unless,  upon  dissolving  the  com- 
mission, the  plaintiff  move  for  an  order  of  payment  over  to  him,  the  rela- 
tion of  creditor  and  debtor  will  govern. 

Same. 

Any  off-set  the  debtor  thus  had,  could  be  used  in  settlement  of  accounts 
betvreen  the  parties. 

APPEAL  FROM  CAXDWELL  CIRCUIT  COURT. 
March  8,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Tinsley  administered  upon  the  estate  of  Thomas  Sodens, 
deceased,  and  by  some  legal  proceedings  the  land  and  slaves  of 
said  decedent  were  ordered  to  be  sold,  when  Tinsley  became  the 
purchaser. 

The  decedent,  Watkins,  was  appointed  the  commissioner  to 
make  this  sale,  collect  the  money,  etc.,  and  Tinsley  had  paid  him 
a  portion  or  all  of  the  purchase  price,  when,  at  the  instance  of 
some  interested  party,  the  said  sale  was  set  aside  on  the  develop- 
ment that  Tinsley  had  over  four  thousand  dollars  of  personal 
assets  of  the  estate  in  his  hands. 

No  order  was  made  disposing  of  the  money  paid  by  Tinsley 
to  Watkins  when  the  sale  was  annulled.    A  suit  was  then  brought 
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against  Tinsley  for  a  settlement  and  judgment  for  whatever  should 
be  found  in  his  hands  belonging  to  Sodens'  estate. 

Watkins  having  died  and  his  personal  estate  being  insufficient 
to  pay  his  debts,  his  administrator  brought  suit  to  have  a  settle- 
ment with  his  creditors,  etc. 

Tinsley  owed  Watkins  within  less  than  three  hundred  dollars 
of  the  amount  which  he  had  paid  Watkins  on  the  purchase  of  the 
Sodens  land  and  slaves  and  his  administrator  claimed  an  off-set, 
Tinsley  being  insolvent,  the  Sodens  heirs  also  claim  a  priority  as 
to  this  fund  so  in  Watkins'  hands,  as  they  had  attached  it  in  their 
proceedings  against  Tinsley,  and  the  court  having  rejected  their 
prior  claim  this  is  the  sole  question  for  our  determination. 

It  is  true  the  money  was  paid  by  Tinsley  to  Watkins  as  com- 
missioner on  said  sale  and  purchase,  but  when  the  sale  was  set 
aside  the  money  became  Tinsley's  own  private  funds,  and  he  could 
have  obtained  an  order  for  the  commissioner  to  return  it,  and  this 
being  in  his  hands  as  an  officer  of  the  court,  any  private  claims 
of  his  against  Tinsley  would  have  been  left  to  the  results  of  a 
private  litigation.  But  as  Tinsley  did  not  seek  or  obtain  an  order 
of  restitution,  he  thereby  left  it  to  be  governed  by  the  usual  niles 
regulating  the  relation  of  mutual  creditors  and  debtors. 

Had  this  been  a  common  indebtedness  existing  mutually  between 
these  parties  there  can  be  no  doubt  of  Watkins'  right  of  set-off 
which  would  have  over-reached  any  attachment  or  other  process 
by  another  creditor.  Tinsley's  failure  to  obtain  an  order  of 
restitution  left  him  to  recover  the  money  from  Watkins  by  the 
ordinary  proceedings  as  for  money  received  to  his  use  in  which 
proceedings  Watkins  could  set  up  and  establish  his  set-oflF. 

The  court,  therefore,  properly  adjudged  against  Watkins'  admin- 
istrator only  the  balance  due  Tinsley  on  a  settlement  of  their 
mutual  indebtedness. 

Wherefore,  the  judgment  is  afjinned. 

Calvert  &  Darby,  for  appellants. 
Marble,  for  appellee. 
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Peteb  Seminon  v.  J.  J.  Woodson. 

Accord  and  Satisfaction — ^Debt  Must  be  Actually  Settled. 

A  proposition,  and  promise  by  letter  to  transfer  property  in  satisfaction 
of  a  debt,  and  an  acceptance  thereof,  cannot  have  the  effect  of  an  accord 
and  satisfaction,  until' there  was  an  actual  transfer  of  something  of  value, 
and  the  creditor  placed  in  condition  to  get  possession  of  the  property. 

APPEAL   FROM   WEBSTER   COURT   OF   COMMON    PLEAS. 
March  4,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

To  this  action  whicU  was  brought  to  subject  real  estate  held  by 
an  equitable  title  to  the  payment  of  a  debt  reduced  to  judgment, 
appellee  pleaded  in  sitisfaction  of  the  debt  that  his  brother 
Leland  Woodson,  since  the  institution  of  the  action  had  satisfied 
and  discharged  the"  debt  by  a  sale  and  transfer  of  his  interest  in 
certain  property  in  Hickman,  Ky.,  and  that  appellant  had  by  his 
letter  accepted  said  interest  in  satisfaction  of  said  debt,  and  had 
directed  said  L.  Woodson  in  said  letter  to  make  a  transfer  and 
send  the  same  to  him. 

The  letter  of  appellant  referred  to  was  filed,  and  is  an  agreement 
to  take  the  interest  of  said  Woodson  in  Hickman,  with  a  request 
that  he  would  inform  him  what  part  he  had  in  the  estate  of  his 
father,  what  kind  of  property  it  was,  and  for  him  to  prepare  a 
transfer  thereof  and  send  it  to  him.  The  case  was  heard  and 
plaintiff's  petition  dismissed  on  the  ground  that  the  letter  was  an 
acceptance  of  the  proposition  and  operated  as  a  satisfaction  of 
the  debt. 

The  offer  of  the  interest  in  the  property  in  Hickman  and  the 
promise  to  transfer  it  could  not  be  a  satisfaction  of  the  debt,  until 
the  transfer  was  made,  appellee  must  show  that  his  brother  had 
some  property  at  Hickman,  Ky.,  and  such  as  transfer  thereof  as 
made  as  would  invest  appellant  with  the  title  thereto.  The  propo- 
sition, and  promise  of  L.  Woodson  in  his  letter  to  appellant,  to 
transfer  the  property,  could  not  have  the  effect  of  an  accord  and 
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satisfaction,  until  there  was  an  actual  transfer  of  something  of 
value,  and  appellant  placed  in  a  condition  to  get  possession  of  the 
property  transferred. 

The  judgment  must,  therefore,  be  reversed  and  the  cause 
remanded,  with  directions  for  further  proceedings  consistent 
herewith. 


Given,  for  appellant. 


RiCHAED  Smith  v,  K.  Fakeow's  Admr. 

Judgment— Evidence  to  Over  Come  Correctness  of. 

Before  the  legal  presumption  of  judical  correctness  of  a  judgment  of 
court  can  be  overcome,  it  must  be  shown  affirmatively  by  the  weight  of 
the  evidence,  that  the  decision  was  erroneous. 

Same. 

Memorandum  made  by  two  attorneys,  ghowing  incorrectness,  against  the 
examination  of  same  accounts  by  three  other  attorneys,  showing  same  to 
be  correct.  .Held,  not  sufficient  to  off-set  the  legal  presumption  of.  the 
correctness  of  a  chancery  decision. 

APPEAL   FROM    MONTGOMERY   CIRCUIT    COURT. 
March  7,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

William  P.  Smith,  appellant's  father,  died  intestate  in  the 
autumn  of  1853,  and  his  widow  administered  upon  his  estate,  with 
her  brother-in-law,  said  Judge  Keney  Farrow,  and  her  son,  J.  W. 
Cluke,  by  a  first  husband,  as  her  securities. 

The  intestate  was  much  involved  in  debt.  Had  recently  pur- 
chased a  farm  of  about  200  acres,  for  near  $8,000,  only  one-third 
of  which  had  been  paid,  and  many  other  liabilities  also  existed 
against  him.  He  left  a  few  slaves  and  a  personal  estate  greatly 
inadequate  to  the  discharge  of  his  debts. 
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A  son  by  a  former  marriage,  then  grown,  and  one  married  and 
a  single  daughter  and  appellant  were  his  children  and  heirs  at  law. 

Either  the  slaves  or  land  must  be  sold  to  liquidate  the  debts, 
when  the  children  and  relatives  determined  it  was  better  for  the 
widow  and  family  that  the  land  should  be  sold,  consequently  the 
widow  and  the  heirs  filed  a  petition  seeking  a  sale  of  the  land 
rather  than  the  slaves,  which  was  duly  referred  to  the  commissioner 
to  ascertain  the  personal  assets,  etc.,  and  commissioners  were 
appointed  to  ascertain  whether  it  was  the.  interest  of  the  heirs  to 
sell  the  land,  some  of  whom  were  related  to  the  decedent  The 
grown  children  desired  this,  and  the  commissioners  unanimously 
reported  favorable  thereto. 

The  court  adjudged  a  sale,  and  appointed  Judge  Farrow  as  the 
receiver  of  the  funds,  to  collect  the  proceeds  of  sale,  etc.  In  this 
suit  the  entire  indebtedness  of  the  estate  was  ascertained  as  well 
as  its  personal  assets  and  proceeds  of  the  farm,  and  a  report  of 
the  exact  situation  of  the  estate  made  by  an  intelligent  commis- 
sioner. 

The  whole  estate,  as  to  resources  and  liabilities,  was  settled  up 
and  the  proceeds  of  the  farm  accounted  for  by  Judge  Farrow,  and 
the  personal  assets  by  the  administratrix,  and  the  slaves  were 
partitioned. 

Appellant  was  then  in  minority,  but  verging  on  manhood.  Sub- 
sequently to  said  settlement  and  final  adjudication.  Judge  Farrow, 
learning  that  there  was  some  dissatisfaction  on  the  part  of  his 
sister-in-law  and  her  family,  suggested  to  them  that  they  select 
an  attorney  or  attorneys  and  that  they  should  examine  the  suit  and 
settlement,  and  if  any  errors  were  discovered  he  would  correct 
them ;  accordingly  the  widow  selected  Colonel  Childs,  a  lawyer  of 
standing  and  abilily,  and  Ferguson,  a  husband  of  one  of  the  heirs, 
selected  O.  S.  Temey,  another  lawyer  of  intelligence  and  character, 
and  they,  together  with  Judge  Farrow,  did  thoroughly  examine  the 
settlement,  commissioner's  report,  resources  and  liabilities  of  the 
estate,  and  pronounced  the  judgment  correct  and  without  error  or 
mistake. 

Subsequently  to  this  some  of  the  heirs  also  got  another  attorney, 
Capt.  Samuel  McKee,  to  examine  the  case,  and  he  says,  after 
spending  a  week  in  examining  the  papers,  he  could  discover  no 
error. 

Subsequently,  appellant  got  T.  Turner  and  B.  A.  Leoven,  attor- 
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neys,  to  examine  the  case,  in  which  they  took  memoranda,  and 
discovered,  as  they  thought,  some  errors  amounting  to  between 
one  and  two  thousand  dollars,  but  delayed  bringing  suit  for  near 
twelve  months.  After  this  examination  and  the  bringing  the  suit 
the  clerk's  oflSce  and  records  were  destroyed  by  fire,  by  a  raid  of 
Southern  soldiers  on  the  town. 

The  only  evidence  surcharging  the  settlement  and  adjudication 
in  the  aforesaid  suit  were  these  memoranda  made  by  Turner  and 
Leoven  and  their  depositions  proving  said  examination. 

In  their  memorandimi  they  charge  against  the  administratrix  an 
indebtedness  of  $1,000  of  J.  W.  Cluke's  on  notes  to  the  estate 
when  it  appears  that  the  decedent  had  been  his  step-son's  guardian 
had  obtained  considerable  of  his  means  and  used  them,  and  when 
his  ward  arrived  at  majority  had  to  sell  him  the  only  farm  which 
the  guardian  then  owned. 

McKee  says  he  found  a  receipt  of  J.  W.  Cluke  in  the  papers, 
and  that  the  papers  should  balance  in  Farrow's  favor.  There  is 
no  reason  assigned  why  Cluke's  deposition  was  not  taken,  by 
which  it  could  have  been  established  whether  he  was  indebted  to 
the  decedent  or  not. 

Farrow  insists  in  his  answer  that  Smith  was  indebted  to  Cluke. 
Turner  and  Leoven's  memoranda  show  that  an  item  of  $1,000  and 
another  of  $200  were  paid  Cluke  by  the  receiver  for  Mrs.  Smith. 

These  things  are  unsatisfactory,  and  have  no  tangible  and  cer- 
tain solution  as  to  this  item. 

If,  however,  this  case  stood  alone  on  the  probabilities,  as  derived 
from  the  extrinsic  evidence,  there  would  be  the  examination  of 
three  lawyers  against  two,  with  this  imposing  circiunstance  in 
favor  of  the  majority,  that  Childs  and  Tumey  examined  the  case 
with  Judge  Farrow  present  to  explain  such  facts  as  might  reason- 
ably be  expected  they  could  not  so  easily  understand  without 
explanation,  so  that  the  weight  of  this  testimony  alone,  putting  all 
the  witnesses  on  equality  as  to  credibility,  would  be  against  any 
presumed  error. 

But  after  the  alleged  destruction  of  the  papers  of  that  suit 
and  when  the  date  is  destroyed  upon  which  an  intelligent  commis- 
sioner acted  and  reported  and  the  court  adjudged,  and  which 
report  lay  over  from  one  term  of  the  court  to  another,  for  exception 
and  none  being  taken,  and  then  going  through  the  crucible  of  the 
judicial  mind,  the  disparity  in  the  weight  of  evidence  is  immense. 
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On  the  one  hand  stands  the  oflScial  action  of  an  intelligent  com- 
missioner, under  oath,  acting  for  and  in  the  presence  of  all  the 
parties,  his  acts  open  to  their  scrutiny  and  exception,  then  the 
solemn  adjudication  of  the  presiding  oflScer  of  the  court,  all  sus- 
tained by  a  thorough  examination  made  by  two  intelligent  counsel 
representing  the  widow  and  some  of  the  heirs,  with  Judge  Farrow 
present,  and  subsequently  examined  by  another  intelligent  counsel 
of  some  other  of  the  heirs,  in  Farrow's  absence,  against  the 
memoranda  of  two  counsel,  in  Farrow's  absence;  and  this  case 
now  to  be  determined  in  the  absence  of  the  papers  of  the  original 
suit  The  weight  of  the  evidence  and  the  intrinsic  probabilities 
flowing  therefrom,  sustains  the  more  important  legal  presumption 
that  the  adjudication  was  right. 

Before  this  legal  presumption  of  judicial  correctness  can  be 
overcome  the  appellant  must  show,  afiirmatively,  by  the  weight 
of  evidence  that  the  decision  was  erroneous^  and  this  he  has  signally 
failed  to  do,  as  the  weight  of  the  extrinsic  evidence  sustains  this 
legal  presumption  of  judicial  correctness. 

Wherefore,  the  judgment  dismissing  appellant's  petition  is 
approved  and  affirmed. 

Judge  Peters  not  sitting. 

Holt,  for  appellant. 
Nishett,  for  appellee. 


G.  W.  Chambers'  Admk.  v.  G.  W.  McAdams. 

Accounts— Do  not  Draw  Interest  Unless  Specified. 

An  account  wa<^  made  with  a  defendant,  of  "$600.00  on  deposit  which 
I  am  to  pay  on  demand".  Hdd,  that  without  demand  or  failure  to  pay, 
or  special  contract,  this  would  not  bear  interest,  the  writing  evidencing  a 
mere  deposit  and  not  a  loan. 

APPEAL  FROM  HANCOCK  CIRCUIT  COURT. 
March  7,  1870. 
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Opinion  of  the  Couet  by  Judge  Williams: 

McAdams'  account  of  merchandise,  cash,  etc.,  against  decedent 
Chambers,  down  to  the  close  of  the  year  1864,  is  reasonably 
established,  and  amounts  to  $643,93. 

McAdams,  on  March  12,  1863,  executed  the  following  writing: 
"Received  of  G.  W.  Chambers    six    hundred    dollars  on 
deposit,  which  I  am  to  pay  on  demand.'^ 

Without  demand  and  failure  to  pay  or  special  contract  this  would 
not  bear  interest,  the  writing  evidencing  a  mere  deposit  and  not 
a  loan. 

Added  to  this  was  an  allowance  by  the  commissioner  against 
McAdams  for  net  proceeds  of  tobacco  shipped  by  him  for 

decedent $214.03 

Aggregate  of  both  items $814.03 

Deduct  McAdams  account $643.93 

Balance $170.10 

The  commissioner  evidently  made  a  mistake  in  the  addition  of 
McAdams'  account,  reducing  it  to  $573.93,  which,  when  corrected 
leaves  the  proper  amount  for  which  judgment  against  McAdams 
should  be  rendered  one  hundred  and  seventy  dollars  and  ten  cents, 
with  interest  thereon  from  the  time  he  recovered  the  proceeds  of 
the  tobacco  sold  up  to  the  rendition  of  the  judgment  hereafter  to 
be  made  and  then  interest  thereon  until  paid. 

The  judgment  in  favor  of  appellant  being  too  large  it  must  be 
reversed  on  the  cross-appeal  and  affirmed  on  the  original  appeal, 
with  directions  to  render  another  judgment  conformable  to  the 
directions  herein. 

Wherefore,  the  judgment  is  reversed  on  the  cross-appeal,  but 
affirmed  on  the  original  appeal. 

(?.  W.  Williams,  for  appellant. 

Bush,  for  appellee. 
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W.  A.  Cbigleb  v.  Chables  O.  Lockasd  et  al. 

Banks  and  Banking— Checks  only  Prima  Facie  Evidence  of  Payment. 

A  bank  check  reciting  "in  full  of  all  demands  to  date",  is  held  to  be  but 
prima  facie  evidence  of  payment,  and  may  be  explained  or  corrected  by 
proof  aliunde. 

APPEAL  FROM  BOONE   CIBOUIT   COUBT. 
March  1,  1870. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

The  action  was  brought  by  appellees  for  the  balance  of  the  price 
of  store  goods,  which  they  allege  they  had  sold  and  delivered  to 
appellant  at  various  times  from  1863  to  1866  inclusive. 

Appellant  in  his  answer  traversed  the  charge  of  indebtedness, 
alleged  payment  in  full  of  all  demands  prior  to  the  commencement 
of  the  action,  and  exhibted  a  check  drawn  by  himself  on  Grinstead 
&  Bradley  (bankers  in  Lexington),  dated  subsequent  to  the  date 
of  any  item  charged  in  the  account  of  appellees,  payable  to  them, 
and  expressing  on  its  face,  that  it  is  in  full  of  all  demands  to  date. 

Appellees  collected  the  money  on  that  check  as  is  shown  by  the 
evidence  before  they  instituted  their  suit,  but  the  jury  returned  a 
verdict  against  appellant  for  $217.36  on  which  a  judgment  was 
rendered,  and  his  motion  for  a  new  trial  having  been  overruled, 
he  has  appealed  to  this  court. 

The  only  cause  of  action  set  out  in  the  petition  is  for  store  goods 
sold  and  delivered  to  appellant,  and  although  on  the  accoimt  filed 
there  is  an  item  charged  of  $21  "for  cash  lost  on  Biggs  note," 
another  of  $50  cash  paid  Judge  Perrin  and  $1.22  exchange  on 
deft,  there  is  no  allegation  of  any  such  payments,  or  an  indebted- 
ness for  either  of  said  items ;  and  deducting  them  from  the  balance 
claimed  by  appellees,  after  allowing  the  credits  which  are  given 
on  the  account,  the  verdict  is  for  more  than  would  be  due  them. 

Appellant,  in  the  amended  answer,  traversed  any  indebtedness 
on  account  of  said  items,  or  either  of  them,  although  such  indebted- 
ness was  not  charged,  and  on  the  trial  there  was  no  evidence 
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offered  tending  even  to  show  that  he  owed  the  same  or  any  part 
thereof.  But  they  were  not  excluded  from  the  consideration  of  the 
jury,  and  were  considered,  and  taken  into  the  estimate  in  making 
up  the  verdict,  as  must  be  apparent  from  the  amount  found,  and 
by  excluding  them  appellee's  account  shows  the  indebtedness  to  be 
less  than  the  verdict. 

As  there  was  neither  allegation,  nor  proof  to  sustain  the 
verdict  for  the  amount  thereof,  it  should  have  been  set  aside,  and 
a  new  trial  awarded.  No  other  error  is  perceived,  the  check, 
although  purporting  to  be  in  full  demands  to  date,  is  only  prima 
facie  evidence  of  payment  and  may  be  explained  or  corrected  by 
proof  aliunde.  But  for  the  error  indicated,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  consistent 
herewith. 

Stevenson  &  Myers,  for  appellant 

Drane,  for  appellee. 


James  M.  Foegy  bt  al  v.  A.  B.  Tannee  et  al. 

Descent  and  Distributioii— Sale  by  court  of  Interest  of  Minors. 

A  sale  by  order  of  court,  for  the  interest  of  minors,  though  the  widow 
of  the  testator  had  given  her  a  Ufe  interest,  held  not  to  be  in  contraven- 
tion of  the  expressed  provisions  of  the  will,  as  it  was  no  more  than  what 
would  have  been  aUowable  if  descended  according  to  law. 

APPEAL   FEOM   LOGAN    CECUIT    COURT. 
March  7,  1870. 

OPIi^ION    OF   THE    COTTET    BT   JuDGE   WiLLlAMS  I 

Samuel  C.  Forgy,  the  testator,  died  in  the  year  1830,  having 
devised  all  of  his  estate  to  his  surviving  widow  during  her  life  and 
widowhood,  but  in  the  event  of  her  marriage,  it  was  to  go  to  his 
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heirs,  naming  seven  children  then  living,  and  a  posthumous  child 
was  bom,  not  mentioned. 

In  1837,  the  widow,  as  guardian  for  the  infant  children,  filed  a 
bill  to  have  said  land  sold  for  the  benefit  of  her  wards,  which  was 
ordered  by  the  court  after  the  usual  proceedings  and  after  she  had 
executed  the  proper  bond  in  said  suit. 

She  became  the  purchaser  of  the  land,  and  subsequently  sold  and 
conveyed  it  to  the  senior  Tanner,  who  died  before  he  paid  her  for 
it  She  then  obtained  a  decree  against  her  vendee's  heirs  to  sell 
it  to  pay  the  outstanding  purchase  price,  and  some  of  the  decedents. 
Tanner's  heirs  purchased  it  at  the  decretal  sale,  and  afterwards  sold 
it  to  this  appellee. 

This  petition  was  filed  in  April,  1868,  by  two  of  the  testators, 
Forgy's  children,  seeking  a  recovery  of  said  land  because,  as  they 
insist,  only  their  mother's  life  interest  was  sold  and  not  their 
reversionary  title,  and  further  said  sale  was  in  contravention  of  the 
will.  It  is  most  apparent  that  the  object  of  her  suit  was  not  to 
get  her  own  interest  sold,  for  she  could  have  sold  that  without  the 
cost  and  delay  of  a  suit,  nor  did  the  court  so  undertsand  or  decree, 
but  decreed  the  entire  land  to  be  sold  having  before  it  the  proper 
parties.  The  testator  gave  no  directions  as  to  the  sale  of  the  land, 
but  devised  the  remainder  to  his  children  after  the  termination  of 
the  conditional  life  estate,  therefore  the  decree  to  sell  contravened 
no  express  provision  of  the  will,  nor  did  it  any  more  defeat  the 
implied  intent  of  the  testator  than  had  he  permitted  it  to  descend 
according  to  law. 

After  more  than  thirty  years  have  elapsed  and  the  purchases 
under  said  decretal  sale  holding  the  land  as  their  own  adverse  to 
all  the  world,  this  decree  and  sale  should  not  be  disturbed.  We, 
therefore,  approve  the  dismissal  of  appellants'  petition  and  a^rm 
the  judgment. 

T.  A.  Frazer,  for  appellant. 

J,  H.  Bowden,  for  appellee. 
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Joseph  Keith  et  al  v.  E.  H.  Wilson. 

Principal  and  Surety— Dismissed  of  Acti<on  on  Bond— Release  of  Surety. 

A  plaintiff,  in  attachment,  cannot  escape  responsibility  and  relieve  his 
sureties,  on  their  bond,  by  voluntarily  dismissing  his  action. 

Same. 

The  court  should  first  have  a  jury  assess  the  damages,  before  such  dis- 
missal could  be  had. 

Trial — Motion  for  Damages. 

Where  on  the  granting  of  a  new  trial,  on  a  motion  to  assess  damages 
for  the  wrongfully  suing  out  of  an  attachment,  the  defendant,  on  motion, 
voluntarily  consents  to  the  assessment  of  damages  by  a  jury,  he  cannot 
subsequently  by  motion,  have  the  action  dismissed. 

APPEAL  FROM   FULTON   CIRCUIT   COURT. 
March  1,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

Having  obtained  an  order  for  the  delivery  of  a  wharf-boat  to 
him  in  an  action  brought  for  the  recovery  of  the  possesison  thereof, 
appellee,  before  he  could  have  the  sheriff  to  comply  with  the  order 
was  required  by  section  211  of  the  Civil  Code  to  execute  a  bond 
for  the  indemnity  of  the  defendants  in  the  action  which  he  sub- 
stantially complied  with,  and  thereupon  the  property  was  delivered 
to  him.  By  the  terms  of  his  bond  appellee  imdertook  duly  to 
prosecute  the  action  and  perform  the  judgment  of  the  court  therein 
by  returning  said  wharf -boat,  etc.,  if  a  return  of  the  same  should 
be  adjudged,  and  by  paying  to  the  persons  named  therein,  "or  any 
other  person'^  damaged  thereby,  such  sums  of  money  as  were 
adjudged  in  said  action  against  the  plaintiff,  not  exceeding  twenty- 
four  thousand  dollars,  and  the  costs. 

After  said  property  had  been  delivered  to  appellee  under  said 
order,  and  he  had  been  possessed  thereof,  for  some  18  months,  he. 
on  the  18th  of  March,  1861,  appeared  in  court  and  dismissed  his 
action,  whereupon  an  order  was  made  requiring  him  to  restore  the 
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boat  to  the  defendants — and  they  moved  the  court  to  order  a  jury 
to  be  impaneled  to  assess  the  damages  for  the  use  of  the  boat,  and 
for  injuries  done  to  it  whilst  appellee  had  it  in  his  possession,  this 
motion  he  resisted,  and  it  was  continued  at  each  term  of  the  court 
until  the  18th  of  March,  1863,  when  Leonard^  one  of  the  obligees 
in  said  bond,  insisted  on  a  trial  of  the  motion,  which  as  stated  on 
the  record  was  for  the  benefit  of  Keith,  the  owner  of  the  boat, 
when  appellee  got  possession  of  it,  and  the  court  ordered  a  jury 
to  be  impanelled  for  the  ascertainment  and  assessment  of  the 
damages  claimed,  who  returned  a  verdict  in  favor  of  plaintiffs  in 
the  motion  for  $4,247  for  the  use  or  rent -of  the  boat  while  appellee 
had  it  in  his  possession,  and  $5,000  for  damages  done  to  it  during 
the  same  time,  and  judgment  was  rendered  against  appellee  in 
accordance  with  the  verdict 

No  defense  was  made  to  the  motion  when  it  was  tried,  and  in 
June,  1863,  appellee  presented  his  petition  for  a  new  trial,  the 
allegations  of  which  will  be  hereafter  referred  to. 

The  court  below  was  of  the  opinion  that  the  grounds  for  a  new 
trial  were  made  out,  set  aside  the  judgment  and  granted  the  relief 
sought  to  which  appellants  excepted — and  now  insist  that  the 
court  below,  in  so  ruling  the  law,  erred  to  their  prejudice,  and  the 
judgment  should  be  reversed,  and  they  be  permitted  to  enforce  their 
judgment  against  appellee. 

The  facts  stated  in  appellee's  petition  constitute  a  defense,  and  if 
proved  would  have  reduced  the  verdict  of  the  jury  below  the 
amount  found  by  them,  and  it  appears  from  the  evidence  that  he 
was  prevented  from  making  his  defense  by  reason  of  the  disturbed 
condition  of  the  country  growing  out  of  the  rebellion  against  ther 
Federal  Government,  and  by  the  provisions  of  the  Act  of  the  19th 
of  February,  1864,  entitled  an  Act  to  amend  the  law  concerning 
new  trials,  Myer's  Supple.,  853,  he  was  entitled  to  a  new  trial 
and  the  court  below  properly  awarded  it  to  him. 

After  this  was  done,  the  case  was  transferred  to  the  court  of 
common  pleas  of  Fulton  county,  and,  as  the  record  shows,  the 
parties  at  the  January  term,  1868,  of  said  court  appeared  and  by 
consent  had  the  motion  of  appellants  continued  for  that  term,  and 
a  jury  ordered  to  be  impanelled  for  the  third  day  of  the  following 
July  term  to  ascertain  and  assess  the  damages. 

At  the  next  term  of  the  court,  the  motion  was  continued,  and 
at  the  January  term,  1869,  of  the  court  by  the  agreement  of  the 
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parties  the  case  was  transferred  to  the  Fulton  circuit  court,  and  at 
the  April  term,  1869,  of  that  court  appellant's  motion  was  dis- 
missed and  of  that  judgment  they  complain. 

The  diflSculty  in  the  case  seems  to  have  arisen  from  the  effort 
of  appellee,  to  dismiss  his  action  without  a  trial,  for  if  on  a  trial 
of  it,  it  should  have  been  adjudged  that  appellants  should  have  the 
property  returned  to  them,  the  court  would  also  have  ascertained 
in  the  same  trial  what  sums  of  money  they  were  entitled  to,  for 
being  deprived  of  the  use  of  their  property,  and  for  any  injury 
that  may  have  been  done  to  it  while  in  the  possession  of  appellee 
over  and  above  the  natural  wear  and  tear,  which  is  the  criterion 
of  damages — and  all  that  would  have  been  done  "in  the  action" 
then  pending  between  the  parties.  Whether  in  an  independent 
action  on  the  bond  appellants  could  have  recovered  for  the  losses 
sustained  by  them  by  .reason  of  the  wrongful  act  of  appellee  in 
causing  the  property  to  be  taken  from  them  we  need  not  now 
decide. 

Appellee  could  not  escape  responsibility  and  relieve  his  sureties 
from  the  legal  obligation  imposed  on  them  by  their  bond,  by  volun- 
tarily dismissing  his  action ;  the  court  before  whom  it  was  pending 
should  have  awarded  to  the  defendants,  on  their  motion,  a  jury 
to  assess  their  damages,  and  should  not  have  allowed  a  dismissal 
of  the  action  until  that  was  done. 

In  this  case  the  proper  motion  was  made,  at  the  proper  time, 
the  court  held  the  motion  under  advisement  at  that  term,  bnt 
subsequently  sustained  it,  and  on  a  trial  thereof,  he  appellants 
succeeded  in  establishing  their  rights  to  damages,  that  trial  and 
the  judgment  were  set  aside,  it  is  true,  but  not  for  the  reason  that 
the  motion  thereof  was  improperly  sustained,  nor  for  any  neglect, 
or  fault,  of  appellants;  but  on  the  application  of  appellee.  And 
then,  after  he  had  agreed  that  a  jury  should  be  impanelled  to 
assess  the  damages — ^and  after  perhaps  his  sureties  might  success- 
fully avail  themselves  of  the  statute  of  limitations,  if  an  independ- 
ent action  should  be  brought  on  the  bond  against  them,  succeeds 
in  getting  appellants'  motion  dismissed 

Even  if  lie  dismissal  of  the  action  by  appellee  should  otherwise 
have  deprived  appellants  of  the  right  to  prosecute  their  motion, 
he  waived  his  right  to  have  their  motion  dismissed,  by  voluntarily 
consenting  to  the  impanelling  of  a  jury^as  late  as  1868,  to  ascertain 
and  assess  the  damages  on  the  motiijii,''  to  which  agreement  he 
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should  be  held  under  all  the  circumstances  of  the  case.  Besides, 
he  might  have  been  put  on  terms — to  agree  to  submit  to  a  trial 
of  the  motion  without  objection,  before  the  verdict  and  judgment 
against  him  should  have  been  set  aside. 

Appellant,  Keith,  was  the  owner  of  the  boat;  and  while  he  was 
the  real  party  interested  he  was  not  an  obligee  on  the  bond,  and 
was  not  a  party  to  the  original  action ;  but  Leonard  was  an  obligee 
and  had  a  right  as  such  to  prosecute  the  motion,  and  appellee  was 
not  prejudiced  by  the  statement  on  the  record  that  it  was  prose- 
cuted for  the  benefit  of  Keith. 

Wherefore,  the  judgment  dismisisng  the  motion  was  erroneous 
and  the  same  is  reversed,  and  the  cause  is  remanded  with  directions 
for  further  proceedings  consistent  herewith .  . 

The  criterion  of  damages  to  the  wharf-boat  will  be  the  injury 
it  sustained  over  and  above  the  wear  and  decay  incident  to  its 
ordinary  use. 

Raidle  &  Tyler,  Rodman  &  Bradley,  for  appellants, 

James,  for  appellee. 


Samuel  Felts  v.  D.  C.  Covington. 

Pelading— Answer— Demurer. 

An  answer  setting  out  that  the  defendant,  as  officer,  took  an  indemnify- 
ing bond  from  the  execution  creditors,  before  levying  on  the  property  sold, 
and  that  the  bond  contained  sufficient  surety,  and  was  returned  with  the 
execution,  held  to  be  good  on  demurrer. 

Officers— Time  to  Return  Indemnifying  Bond. 

The  return  of  an  indemnifying  bond,  with  the  execution  on  the  day  it 
is  made  returnable,  held  to  be  sufficient  oomplianoe. 

APPEAL  FROM  LOGAN    CIBCUIT   OOUBT. 
March  4,  1870. 
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Opinion  of  the  Court  by  Judge  Petebs: 

Appellant  being  sheriff  of  Logan  county,  and  having  an 
execution  in  his  hands  issued  from  the  Logan  county  quarterly 
court  in  favor  of  Woodford  Duncan  and  against  the  estate  of 
J.  Clark  and  F.  M.  Covington  levied  it  on  some  wheat  on  the 
premises  of  said  Covington,  and  sold  the  wheat  as  the  properh' 
of  said  F.  M.  Covington  imder  and  by  virtue  of  the  levy  of  said 
execution  thereon.  D.  C.  Covington  claiming  the  wheat  sold  by 
said  sheriff  brought  this  action  against  said  Feltz  for  the  value 
of  the  wheat,  averring  that  at  the  time  of  the  seizure  of  sale 
thereof  it  was  his  property,  and  that  appellant,  was  induced  and 
encouraged  to  make  said  wrongful  seizure  and  sale  by  Woodford 
Duncan,  William  L.  Duncan  and  J.  D.  Dulaney,  all  of  whom 
were  made  defendants,  to  the  action,  and  who  it  is  alleged  executed 
to  Feltz  a  bond  to  the  effect  that  they  would  indemnify  him 
against  any  damage  he  might  sustain  in  consequence  of  said  seizure 
and  sale,  which  bond  he  alleges  has  not  been  returned  to  the 
office  of  the  ''Clerk  of  the  Logan  circuit  court/' 

The  defendants  demurred  to  the  petition  and  the  demurrer  of 
the  two  Duncans  and  Dulaney  was  sustained  and  overruled  as  to 
Feltz,  he  then  filed  an  answer  to  which  a  demurrer  was  sustained, 
and  he  then  offered  an  amended  answer,  which  was  also  adjudged 
insufficient  on  demurrer,  and  having  elected  to  offer  no  further 
answer,  a  jury  was  sworn  to  inquire  of  damages,  and  having 
found  a  verdict  for  plaintiff  below,  judgment  was  rendered  thereon, 
and  Feltz  prosecutes  this  appeal. 

The  answer  states  that  appellant  took  from  the  plaintiff  an 
indemnifying  bond  which  he  returned  with  the  execution  to  the 
office  of  the  clerk  of  the  Logan  quarterly  court  on  the  day  said 
execution  was  returnable,  and  that  he  took  sureties  on  said  bond 
who  were  good  when  it  was  taken.  Other  statements  are  contained 
in  the  answer,  but  a  further  reference  to  them  is  deemed  unnces- 
sary,  as  it  seems  to  the  court  that  those  recited  presented  a  good 
defense  to  the  action,  unless  the  delay  of  the  officers  to  return  the 
bond  imtil  the  1st  of  November  1868,  the  day  on  which  the  exe 
cution  was  returnable  was  such  neglect  as  to  render  him  liable. 

The  time  is  not  prescribed  in  sections  709  and  711  Civil  Code 
within  which  the  bond  provided  for  therein  shall  be  returned, 
and  it  seems  to  this  court  that  for  all  practical  and  beneficial 
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purposes  it  is  sufficient  if  it  be  returned  on  the  day  the  execution 
is  made  returnable,  no  reason  is  perceived  why  a  return  at  that 
time  would  not  secure  to  the  person  for  whose  benefit  it  was  taken 
all  his  rights  as  fully  as  if  returned  earlier. 

But  looking  to  the  petition,  there  is  no  allegation  that  the  bond 
was  insufficient,  or  that  it  was  not  returned  to  the  office  of  the 
clerk  of  the  Logan  quarterly  court,  but  the  allegation  is  that  it  was 
not  returned  to  the  office  of  the  clerk  of  the  Logan  circuit  court. 
Appellant  was  not  authorized  to  return  it  to  the  clerk  of  the  last 
named  court,  an  amendment  of  section  719  Civil  Code  of  January 
8,  1864,  made  it  his  duty  to  return  the  bond  to  the  office  of  the 
judge  of  the  quarterly  court.  Code  of  Practice,  Myers,  page  206. 

The  answer  presented  facts  which  constituted  a  good  defense 
to  the  action  and  the  demurrer  should  have  been  overruled. 
Wherefore,  the  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer  to  appellant's  answer,  and  for 
further  proceedings  consistent  herewith.  Appellee  should  be 
permitted  to  amend  his  petition  if  he  shall  offer  to  do  so  in  reason- 
able time. 

Halsell  &  Dulaney,  for  appellant. 

Bevier,  for  appellee. 


J.  S.  Bledsoe's  Admr.,  et  al,  v,  G.  aiio)  D.  Bowman's  Admr., 

ET   AL. 

Wills— Constmction— Legacy  to  Grandchildren. 

A  legacy  "to  be  equally  divided  among  my  son  E.  S.  Bowman,  and  my 
two  grandsons  of  the  aforesaid  E.  S.  Bowman,"  held  to  mean  "three 
equal  parts,"  in  which  the  estate  was  to  be  divided. 

Same. 

The  grandchildren  would  take  per  capita  with  their  father,  while  alive. 

APPEAL   FROM   CUMBERLAND   CIRCUIT    COURT. 
March  9,  1870. 

44 
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Opinion  of  the  Couet  by  Judge  Williams: 

Appellants  assign  errors,  and  appellees  assign  cross  errors.  The 
suit  was  brought  to  surcharge  the  settlement  of  the  decedent  J. 
S.  Bledsoe  as  executor  of  last  will  of  Mary  F.  Bowman,  deceased- 
In  his  settlement  he  is  allowed  for  voucher  No.  1  $382.25  as  paid 
D.  Joel  Owsley  October  22,  1850,  and  $152.50  in  voucher  No.  3 
paid  Drs.  Owsley  and  Cheek  at  same  time.  The  evidence  of 
Owsley  and  Cheek  and  the  bill  of  sale  for  three  slaves  made  by  the 
testatrix  to  Owsley  and  the  memorandum  at  the  foot  of  voucher 
No.  1  leave  but  little  doubt  that  the  county  court  settlement  was 
erroneous  as  to  these  items  and  the  circuit  court  properly  corrected 
them. 

But  it  erroneously  rejected  voucher  No.  12,  for  the  $250  paid 
by  Bledsoe  to  C.  C.  Alexander  to  be  paid  to  E.  S.  Bowman  one  of 
the  legatees,  then  residing  in  Texas,  dated  March  21,  1851,  for  it 
is  evident,  by  Bowman's  subsequent  letter  of  October  25,  1852, 
that  he  recognized  all  past  payments  to  ^Clint"  which  we  under- 
stand to  refer  to  C.  C.  Alexander,  which  taken  in  connection  with 
the  other  facts  developed  in  the  evidence  renders  it  morally  certain 
that  Ej.  S.  Bowman  was  satisfied  with  this  payment  to  Alexander. 
It  was  therefore  erroneous  to  reject  this  verdict  The  court  adjudi- 
cated to  Edward  S.  Bowman  one  half  of  the  Herreford  notes 
bequeathed  by  the  testatrix  "to  be  equally  divided  between  my  son 
Edward  S.  Bowman  and  my  two  grand-sons  Granville  Bowman 
and  Dallas  Bowman,  both  sons  of  the  aforesaid  Edward  S. 
Bo\\Tnan." 

This  bequest  amounted  to  near  two  thousand  dollars  and  the 
sons  and  their  administrator  claim  that  they  should  each  share 
equally  with  their  father  and  not  unequally  as  adjudged.  If  these 
had  been  grand-sons  by  another  child  there  would  then  have  been 
more'  potent  reasons  for  supposing  the  testatrix  intended  they 
should  share  what  would  have  peremptorily  been  given  to  their 
parent,  but  here  they  were  children  of  the  legatee  E.  S.  Bowman, 
who  was  still  alive,  under  these  circumstances  it  must  be  presumed 
the  testatrix  intended  what  she  said  that  the  bequest  was  equally  to 
the  three  that  is,  E.  S.  Bowman  and  his  two  sons.  So  the  court 
erred  to  the  prejudice  of  the  testatrix's  grand-sons. 

Wherefore,  for  the  reasons  assigned  the  judgment  is  reversed 
on  both  the  original  and  cross  appeal,  with  directions  for  further 
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proceedings   consistent  herewith;   and  because   of   these  mutual 
errors  no  costs  are  assigned  to  either  party 

The  parties  will  be  allowed  to  amend  their  pleadings.  The  cause 
when  prepared  should  be  referred  to  a  commissioner  to  ascertain 
and  report  balance  sheet  and  take  additional  proof  of  rejected 
vouchers  or  claims  either  way. 

Alexander,  Bamett  &  Edwards,  for  appellants. 

James,  for  appellees. 


Washington  Milleb's  Exb.  v.  Washington  Milleb's  Heibs. 

Rent— Recovery  for  by  Administrator  from  Heirs. 

Where  the  evidence  preponderates  in  favor  of  voluntary  surrender  of 
rent  notes  by  a  testator,  and  giving  them  the  use  of  the  land  another  year 
without  taking  notes  therefor,  they  cannot  be  held  liable  for  rent  in  a 
suit  by  the  administrator  against  them  as  heirs. 

APPEAL   FEOM   MONTGOMEBY   CIBCUIT   COUBT. 
March  3,  1870. 

Opinion  of  the  Coitbt  by  Judge  Petebs: 

Waiving  other  questions  discussed  by  counsel,  it  is  first  to  be 
settled  whether  the  evidence  in  this  case  will  authorize  a  recovery 
against  appellees.  The  testator  had  rented  his  land  and  hired 
slaves  to  his  two  sons  for  two  or  three  years  previous  to  1863, 
and  taken  their  notes  therefor  as  the  evidence  shows — and  it 
further  shows  that  said  notes  had  been  surrendered  to  the  sons, 
whether  because  they  were  paid,  or  voluntarily  by  their  father 
without  payment  is  not  very  material,  but  the  strong  probability 
from  the  evidence  is  that  he  had  determined  to  give  them  the 
rents  and  heirs.  For  1863  he  took  no  notes,  and  said  that  on  account 
of  the  war,  and  the  disturbed  condition  of  the  county  he  had  taken 
no  notes  from  them.    Burch,  who  was  asked  by  appellant  for  the 
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statements  of  Isaac  Miller  in  relation  to  the  rents  for  1863,  proves 
that  he  said  his  father  had  taken  no  notes  for  the  rent  for  that 
year,  as  they  might  sow  and  not  reap — and  Mrs.  Gay  proves  that 
in  conversation  with  her  father,  he  told  her  he  had  taken  no  notes 
for  that  year,  all  he  wanted  was  a  support  from  the  farm,  and 
Washington  was  to  furnish  that,  and  in  speaking  of  Isaac  said  he 
could  not  turn  him  and  his  family  out  in  the  then  unsettled  con- 
dition of  the  country,  but  when  things  settled  he  would  have  to 
look  out. 

In  view  of  the  fact  that  no  notes  were  taken  from  his  sons  by 
testator  for  rents  and  hires  for  1863,  when  for  the  preceding  year 
he  had  uniformly  taken  their  notes,  that  he  spoke  of  the  imsettled 
condition  of  the  country,  and  the  strong  probability  from  the 
evidence  that  he  surrendered  the  notes  he  had  previously  taken 
without  requiring  payment  thereof.  It  is  very  difficult  to  reach 
the  conclusion  that  the  testator  did  not  permit  his  sons  to  occupy 
the  land  and  use  the  slaves  without  the  payment  of  rent  and  hire. 

Wherefore  the  judgment  dismissing  the  amended  petition  is 
affirmed, 

Hazelrigg  &  Winn,  Simpson  &  Huston,  for  appellnni. 

Reid,  Breckinridge  &  Bnchner,  for  appellees. 


EcLi  McWiLLiAMS  V,  Samuel  Fecleamee. 

Legal  Tender—Interest,  When  Stopped. 

A  tender  of  "legal  tender  treasurer  notes"  will  not  stop  the  running  of 
interest  on  a  note  or  account.  A  contract  for  the  payment  of  money  can 
not  be  discharged  in  the  United  States  Treasury  notes. 

APPEAL   FROM    MADISOX    CIRCUIT    COURT. 
March  10,  1870. 

Opinion  of  the  Coubt  by  Judge  Peters: 

The  court  below  adjudged  that  the  appellee  was  indebted  to 
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appellant  after  deducting  his  acount  of  $55.45  in  the  sum  of 
$696.80  which  was  adjudged  to  him  but  adjudged  that  he  was  only 
entitled  to  interest  on  said  sum  from  the  6th  of  May,  1864,  when 
appellee  tendered  the  amount  of  his  indebtedness  in  United 
States  legal  tender  treasury  notes  and  that  appellant  must  take 
said  notes. 

And  of  this  judgment  appellant  complains.  In  Griswold  v. 
Hepburn,  2  Duvall  20,  this  court  adjudged  that  a  contract  for  the 
payment  of  money  could  not  be  discharged  in  United  States 
treasury  notes —  That  opinion  has  been  approved  by  the  supreme 
court  of  the  United  States.  The  judgment,  therefore,  of  the  court 
below  was  erroneous,  and  is  reversed  and  the  cause  remanded  with 
directions  to  render  judgment  for  appellant  for  the  amount  of 
his  notes  and  interest  from  the  time  each  was  due,  to  be  credited 
by  the  account  of  appellee  of  $55.45  at  the  date  it  was  due  which 
seems  to  be  1st  of  January  1863,  from  which,  however,  should  be 
deducted  three  dollars  an  open  account  appellant  has  against  appel- 
lee— and  for  further  proceedings  consistent  herewith. 

Appellant  will  be  entitled  to  his  costs  in  the  court  below. 

Turner,  for  appellant, 
Breck  &  Terrill,  for  appellee. 

E.  CuRKY  &c.  V.  O.  \V.  Walker. 

APPEAL  FROM   CLARKE  CIRCUIT   COURT. 

March  9,  1870. 

/ 

Opinion  of  the  Court  by  Judge  Hardin: 

According  to  the  decision  of  this  court  in  the  case  of  Griswold 
V.  Hepburn,  2  Duvall,  20,  recently  affirmed  by  the  supreme 
court  of  the  United  States,  the  circuit  court  rightly  dissolved  the 
injunction  of  the  appellants,  and  dismissed  their  petition,  which 
sought  relief  from  a  judgment  against  them  on  the  ground  of 
their  having  tendered  the  nominal  amount  of  the  judgment,  in  the 
currency  denominated,  legal  tender  notes  of  the  United  States. 
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On  the  question  as  to  the  judgment  for  ten  per  cent  damages, 
on  the  amount^  which  was  enjoined,  no  sufficient  ground  of  reversal 
is  perceived.  By  section  325  of  the  Civil  Code  of  Practice,  it 
is  provided  that  "Where  money  is  enjoined,  the  damages  may  be 
any  rate  per  cent  on  the  amount  released,  by  the  dissolution, 
which,  in  the  discretion  of  the  court,  may  be  proper,  not  exceeding 
ten  per  cent''  While  we  do  not  construe  this  provision  as  con- 
ferring on  the  court  more  than  a  sound  legal  discretion,  or  as 
authorizing  judgments  in  all  cases,  for  ten  per  cent  damages 
upon  the  dissolution  of  injunctions,  without  regard  to  such  facts 
as  ought  reasonably  to  govern  the  exercise  of  the  power  conferred, 
bar  one  of  opinion  that,  a  judgment,  rendered,  as  in  this  case, 
in  the  exercise  of  that  authority,  ought  not  to  be  disturbed  by  this 
court,  except  for  a  manifest  abuse  of  the  discretion  of  the  court, 
which  does  not  appear  in  this  case. 

Wherefore  the  judgment  is  affirmed, 

Simpson,  for  appellant. 
Buckner,  for  appellee. 

G.    M.    MULLINS    V.    W.    L.    KOBEBTS. 

Al'PEAL  FfiOM  KENTON   CIECUIT   COURT. 
March  10,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

This  court  has  heretofore  decided  in  Oriswold  v.  Hepburn  2 
Duvall  20  that  a  contract  to  pay  money  could  not  be  discharged 
by  the  payment  of  United  States  legal  tender  notes  and  that 
adjudicated  has  been  approved  by  the  Supreme  Court  of  the 
United  States. 

The  judgment  in  this  case  is  in  accordance  with  these  adjudi- 
cations, and  must  therefore  be  affirmed. 

Benton,  for  appellant. 

Carlisle  &  O'Hara,  for  appellee. 
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Eliza  Jones'  Heirs  v.  E.  F.  Jones. 

Wills— Incapacity  to  Make— Unadne  Influence. 

A  father,  enfeebled  in  body,  and  mind,  so  as  not  to  be  able  to  care  for 
himself,  giving  a  deed  to  his  whole  estate  to  a  son  whom  theretofore  he 
had  always  been  astranged  from,  no  considerations  except  his  support  for 
life,  that  after  making  the  deed  he  tried  to  sell  some  of  the  land,  saying 
he  had  only  conveyed  it  during  life  to  his  son,  held  to  constitute  inca- 
pacity, and  undue  influence. 

APPEAL  FROM  CHRISTIAN   CIRCUIT  COURT. 
March  3,  1870. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  facts  established  by  the  large  multitude  of  witnesses,  in 
many  respects  conflicting,  conduce  strongly  to  the  following 
conclusions. 

1.  That  until  about  the  time  that  Eliza  Jones  went  to  his  own 
homestead  and  commenced  cohabitancy  with  his  son,  the  appellee, 
he  had  been  estranged  from  that  son  and  strongly  prejudiced 
against  him. 

2.  That  very  soon  thereafter,  the  appellee  manifested  much 
anxiety  to  obtain  from  his  father  a  conveyance  of  his  whole  estate, 
or  the  greater  portion  of  it,  intimated  a  resolve  to  get  it,  and  com- 
plained of  the  interference  of  the  other  children  to  frustrate 
his  purpose. 

3.  That  within  a  year,  his  father  acknowledged  a  conveyance  to 
him  for  four  tracts  of  land  in  Christian  county,  and  personalty, 
which  may  perhaps  include  his  whole  estate,  and  without  any  other 
valuable  consideration  than  a  promise  to  take  care  of  him  during 
the  short  remnant  of  his  rapidly  waning  life. 

4.  That  the  father  was  then  so  much  enfeebled  in  body  and 
mind  as  not  to  be*  able  to  take  care  of  himself  or  manage  his 
property  or  business. 

5.  That  the  promised  care  and  support  apparently  constituted 
a  very  inadequate  consideration  for  the  absolute  conveyance  of  so 
much  properly. 
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6.  That  shortly  after  the  acknowledgment  of  the  convejance, 
the  father  said  that  he  had  only  conveyed  the  estate  during  his  own 
life,  and  proposed  to  sell  some  of  the  land,  thus  indicating  that  he 
did  not  understand  the  legal  effect  of  the  conveyance  as 
acknowledged. 

7.  That  the  old  man's  mental  condition  was  such  as  to  incapaci- 
tate him  to  make  a  prudent,  or  binding  contract  of  such  a  character 
and  magnitude. 

These  deductions  uncounterbalanced  by  opposing  facts,  neces- 
sarily lead  to  the  judicial  conclusion  that  the  appellant  heirs  of 
Eliza  Jones  are  entitled  to  a  cancellation  of  the  conveyance  as 
sought  by  their  petition. 

And  consequently  the  judgment  dismissing  the  petition  is 
reversed,  and  the  cause  remanded  for  a  decree  setting  aside  the 
conveyance,  of  April  9,  1866,  subject  to  a  reasonable  allowance  to 
the  appellee  for  his  care  and  support,  if  on  inquiry  by  a  com- 
missioner he  be  found  entitled  to  any  compensation. 

Bitter,  McPherson  &  Champlin,  for  appellants. 

4 

Campbell  &  Phelps,  for  appellee. 


T.  G.  Gaylord  &  Co.  I'.  W.  A.  O'Bbyan,  &c. 

Fraud — Debtor  and  Creditor — Recovery  of  Goods  by  Creditor. 

A  creditor  has  the  right  to  recover  his  goods,  as  against  other  attach- 
ment creditors,  where  shown  that  the  debtor  ordered  them  in  the  name  of 
a  fictions  firm,  the  good<«,  never  taken  from  the  depot,  and-  the  debtor 
being  insolvent  at  the  time. 

APPEAL    FROM    HENDERSOK'    CIRCUIT    COURT. 
March  10,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

Appellants,  owners  of  a  foundry,  furnished  the  castings  which 
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constitute  the  subject  of  this  litigatiou,  by  orders  of  O'Bryan, 
contained  in  two  letters  to  them  dated  the  7th  and  15th  of  April, 
1867,  and  in  which  he  directed  the  castings  to  be  shipped  to  the 
Henderson  Gas  Company  at  Henderson  City,  promising  to  pay 
the  price  of  said  casting  promptly  on  delivery.  They  were  shipped 
on  the  8th  of  May,  1867,  by  appellant  and  reached  their  destina- 
tion in  due  time.  When  they  arrived  O'Bryan  had  left  Henderson, 
his  place  of  residence  when  he  ordered  the  casting,  rather  in  a 
clandestine  manner,  about  the  24th  of  April,  1867,  and  has  not 
returned  since,  he  had  left  some  days  before,  and  after  an  absence 
of  several  days  returned,  and  left  the  last  time  within  a  very  few 
days  thereafter.  He  was  not  at  Henderson  when  the  castings 
arrived,  and  had  made  no  arrangement  for  their  reception.  Had 
no  means  to  pay  for  them,  told  one  of  the  witnesses  about  the  time 
he  left  that  he  was  unable  to  pay  his  debts,  or  to  carry  out  his 
contract  with  the  city,  and  directed  the  castings  to  be  consigned 
to  the  Henderson  Gas  Company,  when  he  knew  there  was  no  such 
company  then  in  existence.  These  and  other  facts  and  circum- 
stances show  very  clearly  that  the  castings  were  bought  by  O'Bryan 
with  the  fraudulent  intent  of  not  paying  for  them. 

And  that  being  the  case  appellants  had  a  right  to  vacate  the 
contract,  if  they  could  in  fact  be  regarded  as  having  parted  with 
the  title  to  the  castings,  and  have  a  restoration  of  them,  as  against 
appellees  whose  equity  was  subordinate  to  the  prior  equity  of 
appellants.'    Lane,  &o.  v.  Robinson,  18  B.  M.,  623, 

WTierefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  for  further  proceedings  consistent  herewith. 

Vance,  for  appellants. 

Yeaman,  for  appellees. 
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M.  E.  Inoeam,  &c.  v.  John  Fitzpatrick,  &c. 

Vendor  and  Purchaser — ^Deeda — Reseryation  of  Lien. 

Where  the  deed  is  made  to  the  assigned  of  a  title  bond  of  the  vendor, 
and  no  reseri'ation  of  the  purchase  money  is  made  in  the  deed,  the  ven 
dors  lien  is  thereby  waived,  though  the  title  bond  may  have  specified  the 
reseri^ation  terms. 


APPEAL   FROM    PULASKI   CIRCUIT    COURT. 
March  9,  1870, 

Opinion  of  the  Court  by  Judge  Peters: 

Hansford,  who  sold  the  house  and  lot  and  tract  of  land  to 
Gilmer  by  executory  contract,  proves  that  he  conveyed  the  property 
to  the  AUcoms  by  the  directions  of  appellants  who  were  the 
assignees  of  Gilmer,  and  had  assigned  his  bond  for  a  title  to  the 
Allcorns.  He  proves  that  he  made  the  conveyance  as  he  was 
directed,  and  fails  to  prove  that  appellants  required  any  coudi- 
tions,  or  any  reservation  to  be  made  in  the  deed  to  seciire  the 
purchase  price,  the  AUcoms  owed  them.  If  they  had  been  the 
owners  of  the  legal  title  and  had  made  the  conveyance  to  tlieir 
vendees  without  an  express  reservation  in  the  deed  for  the  unpaid 
price,  they  would  have  certainly  thereby  lost  their  lien.  And  it  is 
difficult  to  perceive  why  a  conveyance  made  by  Hansford,  by  their 
express  direction  without  the  legal  reservation,  should  not  have 
the  same  effect  as  if  the  deed  had  been  made  in  the  same  manner 
by  themselves. 

Appellants  have  not  brought  themselves  within  the  principle 
in  the  case  of  Taylor  v.  Ford,  1  Bush,  J^Jf.,  and  the  cases  cited. 

By  procuring  the  deed  to  be  made  to  the  Allcorns  without  a 
reservation  of  their  lien  therein,  they  as  effectually  waived  it  as 
if  they  had  made  the  deed  themselves  and  omitted  to  make  the 
reservation. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  dismiss  the  petition. 

James,  Oivsley  &  Burdett,  for  appellants, 

VanWinkle,  for  appellees. 
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Timothy  Buegess  v.  T.   L.  Hutchison. 

Appeal  and  Error— Judgment  Reversed. 

Where  on  the  appeal,  the  facts  show  that  justice  does  not  appear  to 
have  been  done  acording  to  the  evidence,  the  judgment  will  be  reversed. 

APPEAL    FROM    DAVIESS    CIRCUIT    COURT. 
March  5,  1870. 

Opinion  of  the  Court  by  Judge  Peters  : 

From  the  aflSdavit  of  Weir,  one  of  the  attorneys  of  appellant, 
he  is  illy  qualified,  if  indeed  competent,  to  attend  to  the  prepara- 
tion of  his,  case,  on  account  of  the  infirmities  of  old  age  and 
disease.  And  from  these  causes  it  seems  the  preparation  of  his 
case  mainly  devolved  on  his  attorneys.  It  also  appears  that  the 
week  before  the  sitting  of  the  court,  Weir  applied  to  the  com- 
missioner to  know  if  he  expected  to  make  his  report  in  these  cases 
to  the  approaching  term  and  he  informed  him  he  did  not,  that  it 
could  not  then  be  done,  and  said  to  him  he  merely  would  present 
a  statement  of  the  reasons  why  a  report  could  not  be  made,  and 
under  this  assurance,  he  as  attorney  for  appellant  rested.  He 
further  states,  that  he  himself  had  discovered  from  the  bodks  of 
Wing  &  Tyler  that  their  accounts  charged  as  expenditures  of  the 
hotel,  had  been  created  for,  and  were  the  private  expenses  of  appel- 
lee, the  articles  purchased  were  for  his  individual  benefit  and  had 
been  paid  in  board  of  the  clerks  of  said  merchants,  at  the  hotel, 
and  if  time  were  allowed  him  he  could  show  that  the  board  of  the 
clerks  aforesaid,  was  a  proper  charge  against  Hutchison,  and  were 
not  accounted  for  by  him. 

Appellant  from  the  facts  manifested  in  the  case,  must  have  been 
to  a  great  etxent  ignorant  of  the  business,  and  of  the  condition 
of  the  acounts  between  appellee  and  himself.  The  books  reported 
to  have  been  burned,  and  whether  burned  or  not,  inaccessible 
to  him,  greatly  increased  the  difficulty  in  preparing  the  cases, 
on  the  part  of  appellant,  while  the  knoweldge  of  the  business,  which 
appellee  had,  gave  him  him  much  greater  facilities  in  preparing 
the  cases  for  trial  than  his  adversary  had. 
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Under  the  peculiar  circumstances  of  this  case,  and  the  belief 
of  appellant's  counsel  that  no  report  would  be  made,  derived  from 
the  commissioner,  and  the  possible  hardship  of  the  case,  we  think 
sufficient  reasons  were  presented  by  appellant  for  a  continuance, 
and  that  the  court  below  should  have  re-committed  the  case  to 
the  master  to  hear  additional  proof,  if  the  parties  should  offer 
any,  and  for  a  full  report  of  the  true  state  of  the  accounts  between 
them. 

It  is  not  deemed  necessary,  or  proper,  to  enter  upon  an  examina- 
tion of  the  details  of  the  judgment,  as  the  proof  to  be  taken  and 
further  developments  may  essentially  change  the  condition  of  the 
parties. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Harlan,  for  appellant. 

Bay  &  Hardin,  for  appellee. 


J.  W.  Beown  v.  S.  H.  Pabkeb. 

Forcible  Entry  and  Detainer  Inatnictions. 

Where  the  evidence  conduces  to  the  conclusion  that  a  tenant  had  not 
made  the  improvements  covenanted,  peremptory  instruction  for  the 
defendant  is  improper. 

Evidence— Improvemeiits  by  Tenant  after  Suit. 

In  a  suit  of  unlawful  entry  and  detainer,  it  is  error  to  permit  the 
defendant  to  show  or  prove  by  witness,  what  improvements  he  had  made 
after  the  commencement  of  the  action. 

Same. 

If  the  cause  of  action  existed  at  the  time  of  bringing  the  warrant, 
such  evidence  was  clearly  incompetent. 

Same  Damages. 

Such  evidence  might  be  shown  in  an  action  for  damages,  in  mitigation, 
but  not  to  defeat  the  action  after  brought,  on  a  cause  existing. 
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APPEAL   FROM   UNIOI!^    CIRCUIT    COURT. 
March  3,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

In  January,  1866  appellant  leased  to  appellee,  Parker,  his  farm 
in  Union  county  of  about  112  acres  of  land  for  the  term  of  five 
years,  for  and  in  consideration  of  certain  improvements  to  be  made 
thereon  by  appellee,  all  of  which  are  particularly  set  forth  in 
the  written  lease,  and  the  time  within  which  the  several  parts  were 
to  be  done. 

It  was  also  agreed  that  if  the  lessee  failed  on  his  part  to  perform 
his  part  of  the  contract  within  due  time,  appellant  after  ten  days 
notice  of  his  intention  to  do  So  to  appellee,  have  the  right  to 
enter  to  take  possession  of  the  whole  of  the  leased  premises. 

After  ten  days  notice  to  appellee  by  appellant  of  his  intention 
to  take  possession  and  a  demand  thereof  and  refusal,  this  warrant 
for  a  forcible  detainer  was  brought  by  him,  and  having  been 
unsuccessful  in  the  country,  he  traversed  the  finding.  And  on  the 
trial  in  the  circuit  court,  after  he  had  closed  his  evidence,  the 
court  instructed  the  jury,  on  motion  of  appellee,  to  find  the 
inquisition  to  be  true.  And  of  that  instruction  and  judgment 
consequent  thereon,   appellant  complains. 

After  an  examination  of  the  evidence  we  cannot  agree  with  the 
court  below.  When  the  action  was  brought,  taking  the  evidence 
to  be  true,  it  certainly  conduced  to  show  that  appellee  had  not 
made  the  improvements  as  he  had  covenanted  to  do,  within  the 
time  limited  in  the  writing,  and  that  some  of  the  work  which 
had  been  done  was  not  done  in  the  manner  and  style  provided  for 
in  the  contract. 

Certainly  there  was  not  such  a  failure  of  evidence  as  author- 
ized the  court  to  take  from  the  jury  the  consideration  of  the  facts 
by  a  peremptory  instruction,  but  they  should  have  been  permitted 
to  pass  on  the  facts  as  proved,  and  determine  what  weight  should 
be  given  to  them. 

Nor  was  it  proper  for  the  court  to  permit  appellee  to  show,  or 
prove  by  the  witnesses,  what  improvements  he  had  made  after  the 
commencement  of  the  action. 
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If  appellant's  cause  of  action  existed  at  the  time  he  brought 
his  warrant,  evidence  tending  to  show  that  such  improveinentB 
had  been  done  subsequently  thereto,  as  would  if  done  previously, 
have  defeated  it,  was  incompetent.  That  might  be  shown  in  an 
action  for  damages,  in  mitigation  thereof,  but  not  to  defeat  an 
action  after  it  had  been  brought  on  a  sufficient  cause  existing  at 
the  time. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  for  further  proceedings  not  inconsistent 
herewith. 


Geiger  &  Lockett,  for  appellant. 


L.    AnDEBSON   v.    J.    M.    BiGOEE   AND   LoUDERDALE. 

I'rincipal  and  Surety—Release  of  Surety  by  Negligence. 

A  judgment  creditor,  who  neglects  to  use  due  diligence  in  making  the 
amount  of  his  judgment  while  the  debtor  was  solvent  but  allowing  it  to 
run  for  years,  until  the  debtor  moved  from  the  state,  is  hdd  to  thus 
release  the  bondsmen  of  the  debtor. 

Pleading— Transfer  of  Right  of  Action. 

Merely  filing  a  transfer  of  a  debt,  and  by  order  of  court  the  assignee's 
are  made  plaintiffs,  and  judgment  rendered  against  the  defendant,  hdd 
erroneous.  After  answer,  there  must  be  notice  as  amended  or  suppll- 
mental  pleadings,  before  they  can  be  taken  for  confessed. 

APPEAL    FEOM    MCCRACKEN    CIRCUIT    COURT. 
March  5,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

J.  M.  Bigger  and  John  A.  Louderdale,  Simmons  having  sued  out 
an  attachment  in  equity  against  Stevens  for  $207.60,  gamisheed 
Mcintosh  and  Sneed,  and  had  a  horse  levied  on. 

November  23,  1863,  two  days  after  the  attachment  was  sued, 
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Anderson  signed  a  bond  as  Stevens  security  to  abide  by  and  per- 
form the  judgment  of  the  court,  which  by  the  Civil  Code 
discharged  the  attachment,  section  242.  But  when  Simmons  took 
judgment  by  default  on  his  debt  October  17,  1864,  he  also  obtained 
an  order  against  the  garnishees  to  apear  on  the  ninth  day  of  the 
same  term  of  the  court  to  show  cause  why  they  should  not  be 
attached  for  failing  and  refusing  to  answer;  and  also  obtained 
a  rule  against  Anderson  to  appear  on  the  eleventh  day  of  the 
term  to  show  cause  why  judgment  should  not  be  rendered  against 
him  on  the  bond. 

Snead  answered  the  next  day,  confessing  his  indebtedness  to 
Stevens  in  the  sum  of  $200. 

And  Anderson  responded  to  the  rule  against  him,  saying  he 
signed  the  bond,  and  was  willing  to  abide  his  responsibility,  but 
that  it  was  agreed  between  the  parties  that  there  were  founds  in  the 
hands  of  the  garnishees  who  had  purchased  the  stock  of  liquors 
from  Stevens  and  for  which  the  note  to  the  plaintiff  had  been 
given,  and  asked  the  court  to  protect  his  interest. 

Here  proceedings  stopped  against  Anderson  for  near  four  years 
and  until  July  21,  1868,  when  Bigger  and  Louderdale  filed  a 
transfer  dated  February  17,  1868,  from  Simmons  of  his  judg- 
ment against  Stevens,  Snead  and  Anderson,  when  in  reality  there 
was  no  judgment  against  Anderson,  but  after  the  filing  of  said 
transfer  and  at  the  time  a  judgment  against  Anderson  was  rendered 
in  their  favor. 

In  the  meantime,  October  20,  1864,  two  days  after  Snead  and 
Anderson  had  responded  as  aforesaid,  on  Simmons'  motion  a 
judgment  in  his  favor  had  been  rendered  for  $200  against  Snead 
and  Snead  was  to  have  credit  therefor  with  Stevens,  and  a 
direction  was  also  at  his  instance  made  that  Snead  should  have 
the  money  in  court  the  next  morning,  which  direction,  however, 
was  set  aside  the  next  day  at  defendants  instance.  April  25, 
1865,  Stevens  answered,  confessing  the  amount  for  which  judg- 
ment had  already  been  entered  against  him,  but  alleging  that 
Snead  &  Mcintosh  owed  him  $500,  for  the  same  coffee  house 
and  liquors  he  had  bought  of  Simmons. 

Thre^  days  thereafter  an  attachment  was  awarded  the  plaintiff 
to  pay  into  court  the  $200  by  the  twentieth  day  of  the  term. 

And  on  May  9,  1865,  another  order  requiring  him  to  pay  it 
by  the  27th  day  of  term  was  also  made  at  Simmons'  instance. 
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Three  days  thereafter  an  attachment  fas  awarded  the  plaintiff 
against  Snead,  upon  which  he  was  brought  into  court  when  by 
agreement  of  parties  the  attachment  was  dismissed,  and  Snead 
confessed  judgment  for  $200  to  the  plaintiff. 

Thus  it  will  be  seen  that  Simmons  had  obtained  judgment  for 
$200  against  Snead  October  20,  1864,  and  again  by  confession 
May  12,  1865.  Xo  execution  had  ever  been  sued  out  upon 
either  judgment,  and  no  further  effort  by  rule  or  attachment 
made  to  collect  the  'money. 

January  30,  1869,  Anderson  by  leave  of  court  filed  his  affidavit 
and  petition  in  which  he  sets  up  the  responsibility  of  Snead 
and  his-  solvency  and  that  through  the  negligence  and  mis- 
management of  Simmons  his  judgment  against  Snead  had  been 
lost  by  the  departure  of  Snead  from  the  state  with  all  his  effects, 
and  various  other  reasons  were  also  assigned. 

The  orders  thus  obtained  by  Simmons  on  his  own  motion  and 
without  resistance  but  apparently  by  consent  to  convert  this 
indebtedness  of  Snead  to  Stevens  to  pay  his  debt  against  the 
latter  took  the  control  of  said  Snead's  liability  out  of  the  hands 
of  both  Stevens  and  his  surety  Anderson;  besides,  the  judgment 
of  Simmons  against  Snead  enured  to  the  benefit  of  Anderson  as 
Stevens  security  for  its  appropriation  to  the  discharge  of  his 
principals  obligation  for  which  he  had  become  bound  so  far 
released  him,  therefore,  whatever  may  have  been  Simmons  right 
to  abandon  his  attachment  and  garnishees  when  the  bond  was 
executed  by  Stevens  and  Anderson  their  voluntary  interposition 
to  convert  Stevens  assets  to  the  payment  of  his  debt  made  Simmons 
a  quasi  trustee  at  least  and  if  through  his  own  negligence  and 
mismanagement  said  indebtedness  of  Snead  to  Stevens  was  lost, 
Simmons  and  his  assignees  must  bear  it.  Anderson  had  a  right 
to  regard  his  liability  as  so  far  discharged  after  Simmons  had  by 
agreement  discharged  Snead  from  the  attachment  and  taken  a 
judgment  by  confession,  but  were  this  not  so,  he  at  least  had  a 
right  to  expect  that  Simmons  having  voluntarily  taken  charge  of 
this  debt,  would  use  reasonable  diligence  to  collect  it. 

Not  only  does  this  substantial  equitable  defense  api)ear  in  the 
petition,  but  the  record  shows  that  on  a  bond  to  Simmons  and 
rule  and  response  in  his  name  without  an  amended  petition 
making  averments  of  transfer,  and  without  notice  of  any  kind 
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to  Anderson,  but  merely  on  filing  the  transfer  and  by  order  of 
court  Bigger  and  Louderdale  are  made  plaintiffs  and  judgment  in 
their  name  rendered  against  Anderson.  We  are  not  prepared  to 
say  that  such  judgment  is  not  wholly  void  for  want  of  notice. 
The  rule  is  after  the  answer  there  must  be  notice  of  some  kind 
on  amended  or  supplemental  pleadings,  before  they  could  be  taken 
for  confessed. 

Had  the  judgment  been  in  favor  of  Simmons  for  the  use  and 
benefit  of  Bigger  and  Lauderdale,  the  irregularity  would  not  have 
been  such  an  entire  departure  from  legal  and  equitable  pro- 
ceedings as  the  present  one. 

The  petition  was  properly  filed  and  improperly  dismissed,  and 
unless  on  issue  and  evidence  some  reasonable  excuse  for  the 
non-collection  of  the  judgment  against  Snead  is  offered,  Stevens 
should  have  an  absolute  credit  therefor,  and  so  should  Anderson, 
his  security. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  further 
proceedings  consistent  herewith. 

Anderson,  for  appellant 

Bigger  &  Moss,  for  appellees. 


Z.  Blythb  v.  H.  Habdy  et  ai.. 

Pleading— Answer  Insufficient  as  a  Bar. 

An  answer,  simply  charging  usury  without  facts,  is  insufficient  as  a  bar, 
and  subject  to  a  judgment  as  by  default. 

APPEAL  FBOM  CALLOWAY  CIBCUIT  OOUBT. 
March  5,  1870. 

Opinion  op  thb  Oouet  by  Jubob  Bobebtsok: 

Though  there  is  no  formal  bill  of  execptions,  yet  the  agreement 
45 
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of  the  parties  shows  all  the  evidence  on  the  trial.     And  we  cannot 
affirm  the  judgment  for  the  following  reasons: 

1.  The  answer,  simply  charging  usury  without  facts,  is  radically 
insufficient  as  a  bar,  and  the  circuit  court  ought  to  have  treated 
it,  and  might  have  rendered  a  judgment  as  by  default 

2.  We  construe  the  answer  as  charging  usury  except  as  to  $500, 
in  each  note.  The  appellant  was,  of  course,  entitled  to  a  judgment 
for  $2,000,  uncontroverted.  Nevertheless,  after  a  judgment  for 
only  $500,  verdict  and  judgment  were  rendered  in  bar  of  the 
action. 

3.  The  trial  was  erroneously  forced  and  the  appellant  taken, 
apparently,  by  surprise. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


Holt,  Stubblefieldj  for  appellant 
Sims,  for  appellees. 


Joel  Pabkeb  v.  Joseph  Milton. 

Sale— Not  Absolute,  but  Construed  as  Mortgage— Rigjit  of  Redemptioii. 

A  sale  for  a  grossly  inadequate  price,  for  the  exact  amount  of  the 
execution  levied,  and  that  both  parties  regarded  the  debtor  had  a  right  to 
redeem  the  land,  held  to  constitute  a  mortgage  and  not  an  absolute,  imoon- 
ditional  sale. 


APPEAL  FEOM  WEBSTER  COMMON  PLEAS  COUET. 
March  4,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

The  illiterate  and  ignorant  character  of  appellee,  together  with 
the  great  inadequacy  of  the  consideration  of  $224,  for  a  tract  of 
land  proved  to  be  worth,  at  the  time,  from  $1,500  to  $2,000,  in 
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connection  with  the  fact  that  appellant  was  one  of  the  execution 
creditors  who  had  the  land  levied  on,  and  the  $224  being  the 
precise  amount  of  the  execution  then  levied,  with  the  still  more 
pregnant  fact  that  both  parties  regarded  the  land  as  redeemable, 
rather  that  Milton  had  the  right  to  redeem  the  land,  shows  that 
the  sale  was  not  an  absolute  unconditional  one,  and  in  all  such 
cases  the  law  and  the  courts  construe  the  transaction  to  be  a 
mortgage  rather  than  an  absolute  sale  with  a  mere  reserved  right 
of  redemption  within  a  given  time,  and  especially  when  the  rela- 
tion of  debtor  and  creditor  existed  at  the  time.  This  view  of 
the  case  is  made  the  more  imposing  from  a  total  absence  of  any 
proof  as  to  the  conditions  or  time  within  which  Milton  could 
redeem  the  land,  sufficiently  appears,  but  when  and  how  do  not. 
therefore  the  law  will  presume  it  was  a  mortgage  under  all  the 
facts  appearing,  however  honest  may  have  been  appellant's  motive. 
His  inability  to  show  when  and  how  Milton  was  to  redeem  may 
be  regarded  as  more  a  misfortune  than  any  bad  motive,  still,  in 
the  absence  of  these  essential  facts  appearing,  the  law  will  regard 
it  as  a  mortgage  and  compel  him  to  receive  back  his  money  with 
interest ;  nor  can  the  execution  of  the  rent  notes  by  Milton,  under 
the  circumstances  alleged  in  his  amended  petition,  which  was  not 
answered  nor  controverted,  rescue  the  transaction  from  the  legal 
presumption  that  it  was  a  mortgage. 
Wherefore,  the  judgment  is  affirmed. 


Vance,  for  appellant, 
Oivens,  for  appellee. 


HiBAM  S.  Williams  v.  Mabtha  Lams. 

Duresa— Signing  of  Note— Testimony  Conflicting. 

Where  the  testimony  showe  that  a  plaintiff  was  not  in  actual  danger 
of  violence  or  made  an  assignment  of  a  note  through  intimidation  or  fear, 
he  cannot  recover  property  so  given  in  settlement  of  a  suit. 

APPEAL  FEOM  MADISON  CIBCUIT  COUET. 
June  1, 1870. 
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Opinion  of  the  Cocjet  by  Judge  Habdin: 

The  appellant  was  held  for  trial  for  bastardy  in  the  Estill 
county  court,  on  the  complaint  of  the  appellee,  Martha  J.  Lams, 
and  for  the  ostensible  purpose  of  avoiding  the  prosecution  and 
satisfying  the  complaint  against  him,  he  assigned  to  her  the 
amount  of  a  note  for  $600,  which  he  held  on  Presby  Oldham, 
except  $50  thereof  which  he  assigned  to  Col.  S.  M.  Barnes,  to 
satisfy  his  fee  as  an  attorney  employed  to  prosecute  the  chai^ 
against  him. 

He  afterwards  brought  this  suit  to  cancel  his  assignments  and 
recover  back  the  note  or  the  amount  of  it,  on  the  alleged  grounds 
that  it  was  wrongfully  extorted  from  him  by  means  of  threats 
of  violence  and  intimidation  used  for  the  purpose  by  the  father, 
brother  and  other  friends  of  said  Martha  J.  Lams,  and  for  no  good 
or  valuable  consideration,  he  being,  as  he  alleged,  innocent  of  the 
offense  charged  against  him. 

Although  there  is  evidence,  particularly  of  the- declarations  of 
the  appellee,  which  conduces  to  the  conclusion  that  the  appellant 
was  not  guilty  of  the  charge  of  bastardy  which  she  professed 
against  him,  and  although  on  the  occasion  of  the  assignment  of 
the  note,  the  father  and  brother  of  the  appellee  were  present,  and 
manifested  some  unfriendly  feeling  towards  the  appellant,  who, 
acoording  to  some  of  the  witnesses,  was  alarmed  and  apprehensive 
of  danger  from  them,  the  evidence  on  that  subject  is  not  such  as 
to  satisfy  us  either  that  he  was  in  danger  of  violence  or  made 
the  assignment  through  intimidation  or  fear;  on  the  contrary  it 
is  most  probable  and  reasonable  that  he  made  the  assignment  to 
compromise  the  prosecution  and  avoid  further  responsibility  to  the 
appellee,  and  it  seems  to  us,  therefore,  that  his  petition  was 
properly  dismissed 

Wherefore,  the  judgment  is  afjlrmed. 

As  the  cross-appeal  seeks  a  reversal  against  Oldham,  who  is  not 
an  appellant,  the  same  is  dismissed. 


Turner,  for  appellant. 
Bumam,  for  appellee. 
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James  Whitaxeb  et  al  v.  William  Hopkins'  Admb. 

Lien — Vendor  and  Purchaser — ^Waiver  by  Negligence. 

A  delay  of  over  thirteen  years  in  a  suit  without  making  an  order  or 
taking  any  step  in  the  cause  indicating  an  intention  to  prosecute  the  suit, 
held  to  be  gross  negligence,  as  against  a  purchaser  in  good  faith,  and  for 
a  valuable  consideration. 

APPEAL  FBOM  KENTON   CIRCUIT  COURT. 
June  1,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

This  action  was  instituted  on  the  11th  of  September,  1850,  by 
William  Hopkins,  to  enforce  his  lien  as  vendor  on  lot  196  in  the 
city  of  Covington,  for  two  installments  of  $200  each,  one  due  on 
the  19th  of  June,  1849,  and  the  other  on  the  19th  of  June,  1850, 
against  Ferdinand  Walters  and  James  Whitaker. 

On  the  19th  of  June,  1848,  the  day  on  which  the  sale  was  made, 
Hopkins  and  wife  conveyed  the  lot  to  Walters  for  the  recited 
consideration  of  eight  hundred  dollars  well  and  truly  paid,  the 
receipt  of  which  is  acknowledged  in  the  deed. 

It  is  inferrable  from  facts  appearing  in  the  record  that  Whitaker 
had  purchased  the  property  from  Walters  between  the  date  of  his 
purchase  from  Hopkins  anrl  the  filing  the  bill,  but  the  principal 
allegation  of  the  bill  against  Whitaker  the  clerk  states  is  so 
mutilated  that  it  is  unintelligible  and  is  not  copied  in  the  record. 

Walters  answered  the  bill,  admitting  his  indebtedness  as  therein 
alleged,  but  says  that  he  executed  a  mortgage  on  said  lot  to  Hopkins^ 
to  secure  the  unpaid  purchase  money  at  the  same  time  the  deed 
was  made  to  him,  and  as  it  was  known  that  Hopkins  had  title 
to  only  one-half  the  property  conveyed,  it  was  a  part  of  the 
contract,  and  so  expressed  in  the  mortgage,  that  the  unpaid  price 
was  not  to  be  collected  until  Hopkins  perfected  his  title,  which 
he  has  never  done,  and  that  the  half  of  the  lot  has  been  recovered 
by  Gano's  heirs  under  superior  title,  and  he  is  only  responsible  in 
consequence  thereof  for  one-half  of  the  original  contract  price 
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of  the  lot,  which  was  $800,  and  makes  his  answer  a  cross-bill 
against  Hopkins. 

Walters  filed  what  he  represents  as  the  original  mortgage  from 
himself  to  Hopkins,  to  secure  the  purchase  money,  containing  the 
stipulation  as  stated  in  his  answer,  which  from  the  clerk's  certifi- 
cate attached,  appears  to  have  been  acknowledged  by  him  on.  the 
19th  of  June,  1848,  and  the  clerk  then  states  in  his  certificate 
that  it  was  again  on  the  2nd  of  October,  1850,  presented  to  him  for 
record  and  this  was  after  the  institution  of  this  suit. 

In  1851,  Hopkins  appears  to  have  filed  an  answer  to  Walters' 
cross-petition,  in  which  he  denied  that  Walters  ever,  with  his 
consent,  executed  said  mortgage,  or  that  he  ever  consented  to,  or 
accepted  it  as  an  indemnity  for  his  purchase  money ;  but  he  avers 
that,  on  the  contrary,  he  repudiated  the  thing  as  an  attempted 
fraud  on  the  part  of  Walters  to  bind  him  to  suspend  the  collection 
of  his  money  indemnity.  And  charges  that  one  Harry  Albro  came 
to  him  and  expressed  a  desire  to  purchase,  when  he  informed  Albro 
that  the  southeast  quarter  of  said  lot  he  had  a  clear  title  r^nlarly 
derived  from  the  trustees  of  said  town;  but  that  his  title  to  the 
northeast  quarter  was  doubtful,  as  he  held  it  under  a  tax  claim. 
and  the  trade  was,  in  fact,  made  with  Albro,  who  insisted  that 
he  should  convey  the  northeast  quarter,  although  he  was  well 
informed  as  to  the  condition  of  the  title ;  and  it  was  agreed  that 
if  he,  Hopkins,  could  procure  the  title  from  Gano's  heirs,  who 
held  it,  he  would  convey  it  and  he  was  in  that  event  to  be  paid 
for  the  whole,  but  if  not  he  was  only  to  be  paid  for  the  southeast 
quarter  its  value,  which  was  greater  than  the  northeast  quarter, 
as  it  ran  to  an  alley.  He  says  that  having  failed  to  get  a  title  for 
the  northeast  quarter,  he  does  not  ask  pay  therefor  and  surrenders 
all  claim  to  it,  but  insists  that  he  should  have  $500  for  the 
southeast  quarter,  and  charges  that  it  was  fraud  on  the  part  of 
Walters  and  Albro  to  attempt  to  execute  said  mortgage  with  the 
stipulation  that  no  more  money  was  to  be  paid  until  the  title  to 
the  northeast  quarter  was  obtained  and  have  the  same  recorded. 

In  August,  1851,  the  death  of  complainant  was  suggested,  and 
the  suit  was  revived  in  the  name  of  James  Hopkins,  his  admin- 
astrator. 

On  the  12th  of  March,  1853,  A\Tiitaker  filed  his  answer,  in 
which  he  declares  he  has  no  desire  to  prolong  the  suit,  but  wishes 
the  same  to  be  terminated,   and  consents   that  the  court   shall 
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dispose  of  the  same  at  that  term,  viz.,  March,  1853;  says  he  is 
in  possession  of  the  property,  having  purchased  it,  and  submits 
to  the  court  whether  he  shall  have  the  northeast  quarter  or  not; 
but  does  not  allege  that  he  had  paid  all  the  purchase  money. 

From  the  filing  of  the  answer  of  Whitaker  in  March,  1863, 
till  July,  1866,  not  an  order  appears  to  have  been  made,  not  even 
for  a  continuance  nor  one  step  taken  in  the  case.  At  the  last 
named  date,  tiie  record  shows  that  an  amended  bill  and  bill  of 
review  were  filed  by  complainant,  in  which  the  death  of  James 
Whitaker  is  alleged,  and  his  personal  representative,  and  devisees, 
made  defendants,  and  by  an  amendment  to  the  bill  Mrs.  Martha 
McGrieve  is  made  a  defendant,  she  having  purchased  the  south- 
east quarter  of  the  lot,  and  a  sale  of  the  same  is  asked  to  pay 
the  debt. 

From  the  record  of  an  action  of  ejectment,  it  appears  that 
Gano's  heirs  derived  the  northeast  quarter  of  the  lot  from  Whitaker 
or  his  tenant,  that  it  was  subsequently  sold  under  a  decree  of  the 
Kenton  circuit  court  on  the  petition  of  said  heirs.  At  said  sale 
Longmore  purchased  and  subsequently  transferred  the  benefit 
thereof  to  Mrs.  McGrieve  for  a  valuable  consideration  and  by  an 
order  of  said  court  the  same  was  conveyed  by  its  master  to  Mrs. 
McGrieve.  That  Whitaker  had  obtained  a  deed  from  Walters 
for  a  valuable  consideration,  who,  for  a  valuable  consideration  sold 
and  conveyed  the  same  to  Longmoore,  and  he  to  Mrs.  McGuire, 
these  deeds  contain  covenants  of  general  warranty. 

Subsequent  pleadings  appear  in  the  cause,  but  it  is  deemed 
unnecessary  to  make  any  reference  to  them. 

January  9th,  1869,  final  judgment  was  rendered  in  favor  of 
Hopkins  against  Walters  for  $300,  with  interest  from  the  19th 
of  June,  1848,  till  paid  and  costs,  and  that  Hopkins  has  a  vendor's 
lien  on  the  southeast  quarter  of  lot  198  and  the  same  is  ordered 
to  be  sold  to  raise  the  money  adjudged  to  him.  And  from  that 
judgment  Whitaker  appeals,  and  as  the  record  shows  Mrs. 
McGuire  has  prayed  a  cross-appeal  to  Whitaker's  appeal. 

It  is  very  clear  that  Hopkins  has  not  retained  a  lien  on  the  lot 
in  his  deed  to  Walters  for  the  unpaid  price,  under  the  R.  S.,  nor 
has  he  done  so  as  to  subsequent  purchases  according  to  the  law  as 
it  was  before  the  adoption  of  the  Revised  Statutes,  And  he 
repudiates  the  mortgage  set  up  by  Walters,  so  that  if  the  judgment 
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is  sustained  for  the  enforcement  of  the  alleged  lien  it  must  be  on 
the  groxmd  that  there  was  a  lis  pendens  when  Mrs.  McGuire 
acquired  title.  Whitaker  conveyed  the  property  to  Longmoore 
in  1865,  and  on  September  1,  1857,  Longmoore  conveyed  the  same 
to  Mrs.  McGuire.  No  actual  notice  of  the  existence  of  appellee's 
claim  for  the  unpaid  price,  or  the  pendency  of  Hopkins'  suit  was 
alleged  or  proved  as  to  Longmoore  and  McGuire. 

If,  therefore,  appellee  has  been  guilty  of  culpable  negligence  in 
the  prosecution  of  his  suit,  a  court  of  equity  cannot  grant  him 
relief  against  these  bona  fide  purchasers. 

It  must  appear  palpable  that  a  delay  of  over  13  years  without 
making  an  order,  or  motion,  or  taking  a  step  in  the  case  indicating 
an  intention  to  prosecute  the  suit,  without  an  excuse  offered  for 
the  delay,  or  an  explanation  given,  is  negligence  too  gross  and 
culpable  to  entitle  him  to  relief  against  the  vendee  of  the  lot 
for  a  valuable  consideration.  See  Petree  &  Bristow  et  al  v.  Bell,  2 
Bush,,  68,  and  authorities  cited. 

Whitaker  being  a  vendor  with  warranty  had  an  interest  in  the 
case  and  could  properly  prosecute  an  appeal,  as  the  judgment 
was  prejudicial.  But  as  Mrs.  McGuire  was  not  an  appellee  she 
could  not  prosecute  a  cross-appeal,  and  it  was  allowed  without 
understanding  how  the  parties  stood  in  this  court 

So  much  of  the  judgment,  therefore,  as  subjects  the  lot  to  the 
payment  of  Hopkins'  debt  is  reversed  and  the  cause  remanded, 
with  directions  to  dismiss  the  suit  as  to  Longmoore  and  McGuire. 
The  liabilities  of  Whitaker's  estate  and  the  state  of  indebtedness 
betwt^en  Albro'e  representative  and  Whitaker  and  Walters  are 
questions  not  determined  in  the  court  below,  and  this  court  cannot 
properly  express  any  opinion. 

Benton,  for  appellants. 
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W.  E.  Fleming  v.  J.  0.  Mabtin. 

Partnersbip— Dissolution — ^Notice  to  Creditors: 

Constructive  notice  by  publication  of  the  dissolution  of  a  partnership 
in  a  local  newspaper,  is  sufficient  to  all  who  had  not  dealt  with  a  firm,  but 
actual  notice  is  necessary  to  creditors. 

Same— Instruction. 

An  instruction  to  the  effect  that  such  actual  notice,  derived  from  any 
source  was  sufficient,  held  nio  erroneous.  But  an  instruction  that  required 
such  notice  to  be  given  by  the  debtors  in  person,  was  erroneous. 

APPEAL  FBOM  DAVIESS  CIBCUIT  COUBT. 
June  1,  1870. 

Opinion  of  the  Couet  by  Judge  Robebtson: 

W.  R.  Fleming  and  J.  M.  Taylor,  who  were  partners  in  a  hotel 
in  Owensboro,  Ky.,  owned  by  the  former  and  kept  by  the  latter, 
dissolved  their  partnership  on  the  1st  of  January,  1867.  Taylor 
still  continued  to  keep  the  hotel  on  his  own  account.  Martin,  who 
had  previously  sold  supplies  to  the  firm,  continued,  at  Taylor's 
instance,  to  furnish  them  to  the  house,  charging,  as  hitherto,  the 
account  to  the  partnership,  as  if  still  subsisting.  Fleming,  denying 
his  liability,  refused  to  pay,  and  this  action  was  subsequently 
brought  against  him  and  Taylor  to  enforce  payment  Taylor  let 
judgment  go  against  himself  by  default ;  but  Fleming  pleaded  the 
dissolution  and  actual  notice  of  it  to  Martin  when  and  before 
the  account  originated.  On  that  issue  the  jury  found  a  verdict 
against  Fleming  for  the  amount  of  the  account,  and  the  court, 
overruling  a  motion  for  a  new  trial,  rendered  judgment  for  the 
amount  so  found. 

While  the  constructive  notice  by  publication  of  the  dissolution 
in  the  local  newspaper  was  sufficient  for  all  who  had  not  dealt 
with  the  firm,  actual  notice  was  necessary  to  Martin.  And  the 
evidence  preponderates  in  favor  of  the  conclusion  that  Martin 
or  his  vending  agents  had  such  notice  before  the  goods  were  sold. 
But,  confusion  in  the  instructions  given  to  the  jury  may  have 
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mislead  them  as  to  the  law.  of  the  case.  One  of  the  instructions 
indicated  quite  clearly  that  the  notice  should  have  heen  given  by 
Fleming  himself.  But  another  told  the  jury  truly  that  actual 
notice  derived  from  any  source  was  sufficient  The  latter,  how- 
ever, did  not  purport  to  be  a  correction  or  explanation  of  the  first  . 
The  jury,  therefore,  had  no  clue  for  determining,  in  that  apparent 
conflict,  which  instruction  embodied  the  true  principle.  They 
may,  therefore,  have  been  bewildered,  and  the  verdict  may  author- 
ize the  presumption  that  they  were  mislead. 

On  this  groimd,  strengthened  by  the  preponderance  against  the 
verdict,  on  the  law  if  rightly  understood  by  the  jury,  the  circuit 
court  ought  to  have  granted  a  new  trial. 

Wherefore,  the  judgment  is  reversed,  and  the  case  remanded 
for  a  new  trial. 

McHenry,  CraddocJc  &  Trahue,  Owen,  Sweeney  &  8.  for  appel- 
lant. 

Bush,  for  appellee. 


Emily  Coixiee  v.  Josiah  Holland's  Admb.  et  al. 

Costa — Suit  for  Partition  of  Lands,  Sold  under  Foreclosure. 

In  a  suit  of  foreclosure,  and  an  interpleader  is  allowed,  who  was  suc- 
cessful in  obtaining  a  partition,  a  judgment  of  one  half  the  costs 
against  such  successful  litigant  and  claimant,  is  erroneous. 

APPEAL  FBOM  CALLOWAY  CIBCUIT  COUBT. 
June  4,  1870.  r 

Opinion  of  the  Court  by  Judge  Hardin  : 

Josiah  Holland  and  George  W.  Burnett  purchased  of  the  trus- 
tees of  the  Laurel  County  Seminary  a  quarter  section  of  land  at 
the  price  of  $1,300,  for  a  balance  of  which,  having  a  lien  on  the 
land,  a  suit  was  prosecuted  by  the  trustees ;  Emily  Collier  claiming 
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that  Burnett,  who  was  her  son-in-law,  had  acted  as  her  agent  in 
making  the  purchase,  and  that  she  was  the  real  co-purchaser  with 
Holland,  and  had  paid  part  of  the  purchase  money  under  an 
arrangement  with  Burnett  and  Holland  by  which  she  was  to  pay 
for  and  have  off  of  the  west  end  of  the  tract  at  least  50  acres, 
brought  her  suit  against  Holland,  etc.,  to  be  admitted  to  her  share 
of  the  land,  which  was  resisted  by  Holland,  who  claimed  the  right 
to  have  all  the  land  under  the  purchase  except  40  acres  of  the 
west  end. 

The  court  rendered  a  judgment  in  the  two  suits,  enforcing  the 
vendor's  lien  for  the  balance  due  them,  and  so  apportioning  the 
payments  and  rights  of  the  parties  under  the  purchase  as  to  give 
to  Mrs.  Collier  fifty  acres  of  the  land,  and  the  widow  and  heirs 
of  Holland,  who  had  died,  the  residue,  estimating  the  two  parcels 
of  land  as  of  equal  value  per  acre,  and  treating  the  suit  of  Mrs. 
Collier  as  an  action  for  partition,  the  judgment  imposed  on  her 
one-half  the  costs,  and  Holland's  representative  the  other. 

To  reverse  that  judgment  Mrs.  Collier  has  appealed,  and  com- 
plains, first,  that  the  judgment  erroneously  requires  her  to  account 
for  the  fifty  acres  of  land  as  of  equal  value  with  that  adjudged 
to  Holland's  heirs,  and,  second,  that  she  should  not  have  been 
adjudged  to  pay  part  of  the  costs. 

The  evidence  is  conflicting  as  to  the  relative  value  of  the  two 
parcels  of  the  land,  but  we  think  the  weight  of  evidence  is  in 
accordance  with  the  conclusion  of  the  court  that  the  fifty  acres 
adjudged  to  Mrs,  Collier  was  of  equal  value  per  acre  with  the 
rest  of  the  tract,  and  there  was  no  error  in  making  this  the  basis 
of  adjustment  Nor  do  we  perceive  that  the  court  erred  in  favor 
of  the  trustees  of  the  seminary  against  Mrs.  Collier  equally  with 
Holland's  representatives.  But  in  her  oAvn  suit  against  Holland's 
widow  and  heirs,  in  which  her  claim  was  resisted,  and  a  somewhat 
expensive  litigation  seems  to  have  resulted  from  the  defense  which 
was  set  up  by  Holland  in  his  life  time,  we  see  no  reason  why  she 
as  the  successful  party  should  not  have  recovered  her  costs  against 
Holland's  representatives,  and  to  that  extent  the  judgment  is 
deemed  erroneous  and  must  be  reversed,  but  without  affecting 
the  rights  of  any  purchasers  of  the  land  under  the  judgment  in 
favor  of  said  trustees  of  the  Laurel  County  Seminary. 

Wherefore,  the  judgment  as  to  the  costs  is  reversed,  and  the 
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cause  remanded  for  a  judgment  in  conformity  to  this  opinion,  but 
in  all  other  respects  the  judgment  is  affirmed. 

Gilbert  &  Johnson,  C  Z>.  Smith,  for  appellant. 

Stubblefield,  for  appellee. 


D.  R.  BuEBANK  V.  W.  J.  Letchee. 

Contracts— Rescission— Rents  0£f-8et  Interest  on  Amount  Paid. 

Upon  a  rescission  of  a  contract  of  purchase  for  lands,  the  interest  on 
the  purchase  money  paid  in,  is  held  to  ofT-set  rents  of  the  property, 
whether  it  be  a  private  sale,  or  by  order  of  court  to  settle  an  estate. 

APPEAL  FEOM  HENDEESON   CIECUIT  COUET. 
June  20,   1870. 

Opinion  op  the  Couet  by  Judge  Haedin  : 

This  appeal  is  from  a  judgment  for  $1,256.66  with  interest 
from  the  18th  of  December,  1868,  rendered  against  the  appellant, 
on  a  submission  of  the  law  and  facts  to  the  court  for  trial,  w^ithout 
the  intervention  of  a  jury,  in  an  action  brought  by  the  appellee. 
Wyatt  J.  Letcher,  for  the  recovery  of  a  house  and  lot  in  the  city 
of  Henderson,  and  damages  for  the  use  and  occupation  thereof. 
The  plaintiff's  title  and  right  to  the  possession  of  the  property, 
not  being  controverted,  a  judgment  for  the  recovery  of  the  house 
and  lot  was  rendered  in  June,  1868,  and  is  not  now  sought  to  be 
disturbed;  but  at  a  subsequent  term  the  judgment  was  rendered 
which  is  complained  of  on  this  appeal. 

It  appears  that  the  title  to  the  property  was  vested  in  the 
appellee,  as  the  only  child  and  heir  of  Mrs.  Emily  Letcher, 
deceased,  who  derived  title  thereto  under  the  will  of  Wyatt  H. 
Ingram,  deceased,  subject  to  a  particular  estate  in  the  widow 
of  the  testator,  which  afterwards  expired;  and  tliat  the  appellee 
acquired  possession  of  the  property,  as  a  purchaser  from  R.  P. 
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Letcher,  the  father  and  guardian  of  the  appellee,  at  the  price  of 
$10,000,  in  1864;  said  R.  P.  Letcher  then  assuming  to  have  a 
life  estate  in  the  property  as  a  tenant  by  courtesy,  and  through 
a  judicial  proceeding  and  sale,  to  have  acquired  also  the  title  of 
his  ward,  W.  J.  Letcher.  But  it  also  appears,  that  in  a  suit 
subsequently  prosecuted  by  the  appellant,  his  said  purchase  was 
rescinded  and  the  conveyance  to  him  was  cancelled  by  a  judg- 
ment, rendered  on  the  27th  of  IsTovember,  1867,  and  that  he 
recovered  a  judgment  against  the  administratrix  of  R.  P.  Letcher, 
who  had  died,  for  said  sum  of  $10,000  with  interest  from  the 
first  day  of  April,  1867,  at  which  time,  as  the  judgment  recites, 
"it  appears  that  said  Letcher  had  departed  this  life." 

To  the  claim  for  rent  of  the  property,  which  was  the  foundation 
of  the  judgment  for  $1,256.66,  the  appellant  pleaded,  among 
other  matters  of  defense,  in  substance  and  effect,  that  in  good  faith 
believing  the  title  of  R.  P.  Letcher  to  be  good,  he  purchased  the 
property,  and  paid  him  the  consideration  of  $10,000,  in  1864, 
and  that  from  that  time  Letcher  had  the  use  of  the  money  which 
was  worth  more  than  the  reasonable  rent  of  the  property,  and  said 
R.  P.  Letcher,  contending  to  be  the  guardian  of  said  W.  J. 
Letcher,  had  a  right  to  lease,  if  not  to  sell  the  property,  and 
therefore  whatever  liability  appellant  incurred  for  rent  was  to  R. 
P.  Letcher,  from  whom  he  received  the  possession  of  the  property, 
and  said  liability  was  fully  satisfied  and  discharged  by  the  use 
of  said  $10,000. 

It  is  apparent  from  the  judgment  in  the  suit  to  rescind  the 
oontraet  and  cancel  the  deed  to  the  appellant,  to  which  the  appellee 
was  a  party,  defending  by  a  guardian  ad  litem,  that  the  use  of 
the  purchase  money  in  the  hands  of  Letcher,  till  the  time  of  his 
death,  was  applied  by  the  court  as  an  equitable  set-off,  in  satis- 
faction of  the  liability  of  the  appellant  to  account  for  rent  during 
the  same  time.  And  if  this  was  not  the  effect  of  that  judgment, 
the  court  on  the  pleadings  and  agreed  facts,  should  have  so 
adjudged  in  this  case,  according  to  the  principle  of  the  decision 
of  this  court,  in  Aviderson,  etc.,  c.  Layton,  etc.,  S  Bush.,  87.  As 
it  was  undoubtedly  the  right  of  R.  P.  Letcher  to  rent  the  real 
estate  of  his  ward  during  the  continuance  of  his  fiducial  relation 
to  him,  and  it  was  his  duty  to  render  the  estate  in  his  hands 
productive,  he  being  with  his  sureties  responsible  to  his  ward  for 
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the  rents  and  profits  of  the  estate,  the  liability  of  the  appellant 
to  account  for  rent,  if  any  was  implied,  upon  the  failure  of  the 
title  of  R.  P.  Letcher  and  consequent  rescission  of  his  contract, 
was  properly  subject  to  be  set-off  against  so  much  of  the  purchase 
price  which  he  had  paid,  or  the  use  of  it  in  the  guardian's  hands. 

WTierefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  further  proceedings  consistent  with  this 
opinion. 

Stevenson  &  Myers,  Vance,  for  appellant 

James,  for  appellee. 


John  A.  Blatdes  et  al  v.  William  Glum  &  Sons 

Appeal  and  £rror--Objection8  to  Insufficiency  of  Petition. 

An  objection  to  the  insufficiency  of  a  petition,  in  the  failure  to  allege 
that  the  plainti£fB  were  the  holders  of  the  bills  sued  on,  may  be  made  on 
appeal. 

Action— Petition  Insufficient 

Where  a  petition  fails  to  allege  that  the  plaintiff  was  the  owner  or 
holder  of  the  bill  in  litigation,  this  does  not  constitute  a  cause  of  action. 

APPEAL  FBOM   MONTGOMEBY   CIBCUIT   COURT. 
June  11,  1870. 

Opinion  of  the  Couet  by  Judge  Hardin  : 

It  is  not  alleged  in  the  petition  that  the  plaintiffs  were  the 
owners  or  holders  of  the  bill,  or  in  any  maimer  interested  in  recov- 
ering a  judgment  thereoiL  The  petition  does  not,  therefore,  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  this  objection 
was  not  waived  by  the  failure  of  the  defendants  to  demur  or 
answer  in  the  court  below,  but  as  has  been  repeatedly  held,  tiie 
objection  is  available  by  appeal  to  this  court  The  judgment 
must,  therefore,  be  reversed. 
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As  to  the  motion  to  discharge  the  supersedeas,  the  bond  being 
deemed  insufficient,  and  the  appellants  not  offering  to  give  another 
with  sufficient  surety,  the  supersedeas  will  be  discharged. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings,  the  plaintiffs  being  allowed  to  amend 
their  petition.     And  the  supersedeas  is  discharged. 

Turner  &  ComelisoUj  for  appellant 

0.  8.  Tenney,  for  appellee. 


Commonwealth  v.  Wesley  Kelley. 

Criminal  Law — ^Misdemeanor — Sufficiency  of  Evidence  to  Constitntei 

Li  order  to  convict  for  a  misdemeanor,  it  is  not  necessary  for  the 
offender  to  have  been  the  actual  perpetrator  of  the  wounding;  it  was 
only  necessary  that  he  was  present,  aiding  and  abetting  the  act,  to  make 
him  a  principal  in  the  second  degree. 

Same— Instructions. 

An  instruction  "that  the  defendant,  in  a  sudden  affray,  without  pre- 
vious malice  and  not  in  self  defense  did  shoot  and  wound,"  etc,  held 
erroneous  in  that  the  jury  were  told  that  he  could  not  be  found  guilty 
unless  he  fired  the  fatal  shot. 

APPEAL    FBOM    BOYD    CIECUIT    COUET. 
June  8,  1870. 

Opinion  of  the  Coukt  by  Judge  Peteks  : 

Appellee  was  indicted,  with  others,  in  the  Boyd  circuit  court 
for  unlawfully  shooting  and  wounding  George  Shockey,  in  a 
sudden  affray,  without  previous  malice,  and  not  in  self-defense. 

He  asked  for  and  obtained  a  separate  trial,  and  after  the 
evidence  was  closed,  which  conduced  to  show  that  he  was  present, 
participating  in  the  common  purpose  which  took  him  and  those 


708  Kentucky  Opinions. 


Opinion  of  the  Court. 


with  him  to  the  place  where  the  offense  was  committed,  and  while 
it  is  not  made  certain  by  the  testimony  that  he  fired  the  shot 
which  caused  the  wound,  he  was  present,  had  a  pistol  and  was 
aiding  and  approving  what  was  done  on  the  occasion. 

After  the  evidence  was  closed  the  court  sua  sponte  instructed 
the  jury  i-f  they  believed  from  the  evidence  to  the  exclusion  of 
every  reasonable  doubt  that  the  defendant,  Wesley  Kelley,  within 
12  months  before  the  finding  of  the  indictment,  and  in  the  county 
of  Boyd,  shot  and  wounded  Gteorge  Shockey  in  a  sudden  affray, 
without  previous  malice,  and  not  in  self-defense,  without  killing 
him,  such  shooting  and  wounding  is  a  misdemeanor,  and  they 
will  find  the  accused  guilty,  and  assess  his  fine  so  that  it  be  not 
less  than  $60,  nor  more  than  $500,  and  they  may  in  their  discre- 
tion add  to  the  fine  imprisonment  not  less  than  six  months,  nor 
more  than  one  year,,  or  they  may  fine  without  imprisonment  or 
imprison  without  fine,  one  or  both,  in  their  discretion,  within  the 
limits  aforesaid. 

A  verdict  and  judgment  of  acquittal  having  been  rendered,  the 
Commonwealth  has  brought  the  case  to  this  court 

By  this  instruction  the  jury  was  bound  to  find  the  defendant 
not  guilty  unless  he  fired  the  shot  by  which  Shockey  was  wounded. 
This  we  apprehend  is  not  the  law  of  the  case.  In  order  to  convict 
him  it  was  not  necessary  that  he  should  have  been  the  actual 
perpetrator  of  the  wounding;  but  if  he  started  out  in  concert  with 
the  person  who  did  the  shooting,  and  was  present,  aiding  and 
abetting  the  act  that  made  him  a  principal  in  the  second  degree, 
and  the  punishment  in  misdemeanors  is  the  same  whether  the 
party  be  guilty  in  the  first  or  second  degree. 

S  Oreenleaf  on  Evidence,  sections  JfO-Jf^S.  1  Whart.  Crim.  Law, 
section  116. 

The  instruction  of  the  court  being  in  conflict  with  these 
principles  was  erroneous.  Wherefore,  the  judgment  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial  and  for  further  proceed- 
ings consistent  herewith. 


Stewart,  Attorney  General,  for  appellant. 
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Webstee    Coenellison    v.    Susannah    Coenellison's    Adme. 

ET  AX. 

Vendor  and  Purchaser— Rights  of  Purchaser  on  Eviction,  to  Improvements. 
Ordinarily  a  purchaser  by  a  parol  contract,  turned  out  of  possession 
by  his  vendor,  is  entitled  to  be  paid  for  his  improvements,  and  if  the 
owner  of  land  induce  another  to  enchance  its  value  by  improving  it  with 
a  verbal  assurance  that  he  will  be  compensated  by  having  the  use  of  the  • 
property  for  a  term  of  years,  he  will  be  allowed  the  vaue  of  his  improve- 
ments, with  a  lien  on  the  land,  if  the  owner  requires  restitution  of  the 
poseeesion  in  violation  of  his  agreement. 

Same. 

This  equitable  principle  will  apply  where  the  defendant  had  improved 
land,  under  the  belief  induced  by  his  mother,  that  she  would  not  reclaim 
the  possession,  but  would  ultimately,  convey  the  land  to  him,  but  where 
he  was  afterwards  ousted  by  the  administrator  of  her  estate. 

APPEAL  FEOM  MADISON  OIECfUIT  COUBT. 
June  4,  1870. 

Opinion  of  the  Couet  by  Judge  Haedin  : 

In  the  case  of  Susannah  Comellison  against  the  appellant 
involving  the  title  to  the  land,  which  is  the  subject  of  this  suit, 
this  court,  at  the  winter  term,  1866  (1  Bush,,  1J^9),  decided  in 
effect,  that  although  it  was  probably  true  that  the  appellant  had 
improved  the  land  on  the  faith  of  an  understanding  between  him 
and  said  Susannah,  who  was  his  mother,  by  which  he  was  led  to 
expect  that  she  would  not  reclaim  the  possession,  but  would,  at 
some  future  time  convey  the  title  to  him,  the  evidence  was  not 
such  as  to  sustain  the  judgment  in  that  case  in  bar  of  her  claim 
to  the  land.  And  although  that  judgment  was  reversed  with 
directions  to  dismiss  the  original  and  cross-petitions,  without 
prejudice  to  the  rights  of  the  parties,  that  decision  virtually  con- 
cluded the  question  of  title,  leaving  all  other  questions  open  for 
further  adjudication. 

The  amicable  character  of  the  appellant's  possession,  being 
46 
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terminated  by  the  former  suit,  said  Susamiah  Comellison  brought 
this  action,  again  seeking  to  recover  possession  of  the  land,  and 
the  appellant  by  his  answer  and  counter-claim  again  asserted  a 
claim  for  improvements.  And  said  Susannah  having  died,  the 
action  and  counter-claim  were  properly  revived,  and  against  her 
personal  representative  and  devisees. 

The  court,  on  hearing  the  cause  adjudged  to  the  plaintiffs  a 
recovery  of  the  possession  of  the  land,  and  dismissed  the  cross- 
petition,  and  to  reverse  that  judgment  this  appeal  is  prosecuted. 

The  conclusion  inferentially  expressed  in  the  opinion  in  the 
former  case  that  the  appellant  had  improved  the  land,  under  a 
belief  induced  by  his  mother  that  she  would  not  reclaim  the 
possession,  but  would  ultimately  convey  the  land  to  him,  is,  we 
think,  sustained  by  the  evidence  in  the  record  of  the  former  case, 
recognized  as  competent  by  both  parties,  and  not  wholly  conflicting 
with  the  reply  of  said  Susannah  in  this  case.  And  from  the 
proof  in  that  record  it  sufficiently  appears  that  lasting  and  valu- 
able improvements  were  made  by  the  appellant,  which,  so  far 
as  they  enhanced  the  value  of  the  land,  should  have  been  estimated 
and  adjudged  to  him  with  a  lien  on  the  land,  subject,  however, 
to  an  account  of  rents  and  profits,  which  should  have  been  esti- 
mated from  the  disaffirmance  of  said  parol  understanding,  by  the 
institution  of  the  first  suit,  if  the  circumstances  were  such  as  to 
authorize  any  compensation  for  improvements,  except  that  by 
the  fifth  clause  of  the  will  of  Susannah  Comellison,  deceased,  the 
appellant  is  released  from  accountability  for  the  rent,  use  and 
occupation  of  the  land  till  her  deatL  They  should,  therefore,  only 
be  charged  against  the  appellant  from  the  time  of  the  death  of  the 
testatrix. 

Ordinarily,  a  purchaser  by  a  parol  contract,  turned  out  of 
possession  by  his  vendor,  is  entitled  to  be  paid  for  his  improve- 
ments, and  if  the  owner  of  land  induce  another  to  enhance  its 
value  by  improving  it,  with  a  verbal  assurance  that  he  will  be 
compensated  by  having  the  use  of  the  property  for  a  term  of 
years,  he  will  be  allowed  the  value  of  his  improvements,  with  a 
lien  on  the  land,  if  the  owner  requires  restitution  of  the  posses- 
sion in  violation  of  his  agreement,  and  he  should  not  be  compelled 
to  restore  the  possession  till  paid  the  amount  due  him,  on  an 
equitable  adjustment,  by  the  enforcement  of  his  lien  or  other- 
wise (Reed  v.  Lander,  6  Bush.,  21;  Oriffith  v.  Depeiv,  S  Mar- 
shaU,  177). 
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These  equitable  principles  were,  we  think,  peculiarly  applicable 
to  this  case,  and  the  court  should,  therefore,  before  adjudging  a 
change  of  the  posesssion,  have  ordered  an  account  to  be  taken  of 
improvements,  and  rents  and  profits,  as  herein  indicated. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Turner,  for  appellant. 

Bumam  &  Caperton,  for  appellees. 


Maey  Coots  v.  A.  C.  Tubneb. 

Bils  and  Notes — Claim  of  Payments. 

A  claim  of  payment  on  a  note,  to  be  applied  on  another  note  of 
a  different  amount,  to  be  thus  transferred,  must  be  proved  absolutely,  and 
not  by  a  contrariety  of  evidence. 

APPEAI.  PBOM   MADISON    CIRCUIT    COUBT. 
March  3,  1870. 

Opinion  of  thb  Coubt  by  Judge  Habdin: 

The  credit  for  the  price  of  two  horses  and  one  cow  claimed 
by  the  defendant  in  addtion  to  those  admitted  by  the  petition, 
were  properly  allowed,  the  reply  of  the  plaintiff  devolving  the 
burden  on  him  of  showing  they  had  been  accounted  for,  which  he 
failed  to  do.  The  court  also  properly  refused  to  allow  the  plaintiff 
the  sums  paid  Bennett  and  Kanatzer,  as  they  were  not  claimed  in 
the  petition.  There  is  no  ground  of  reversal  on  the  cross  appeal. 
But  the  judgment  for  the  plaintiff  cannot  be  sustained.  The 
execution  and  delivery  of  the  note  for  $130  dated  March  29,  1865, 
was  denied,  and  the  admitted  credits  endorsed  upon  it,  were 
claimed  by  the  defendants  as  payments  on  the  note  of  $149.59 
and  of  the  execution  if  the  note  was  not  established,  the  court 
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should  have  so  applied  the  credits  and  rejected  the  note  of  $130. 
The  testimony  of  Heatherman  and  the  plaintiff's  sons,  conduces 
vaguely  to  prove  an  admission  of  the  existence  of  the  note  as  a 
genuine  obligation.  But  the  statements  of  the  defendant,  if 
correctly  reported  may  have  related  to  the  note  of  $149.59,  mis- 
described  as  for  $130.  And  there  are  other  reasons  wliica 
represent  the  presumption  of  the  validity  of  the  note.  Ii  i» 
improbable  that  the  plaintiff  would  have  loaned  defendant  $130, 
and  taken  an  unattested  note  for  it,  signed  only  by  her  mark,  and 
that  too  without  any  means  of  proving  the  loan  of  the  mouey 
which  the  note  expresses  to  have  been  the  consideration.  But  lie 
mortgage  itself  repels  the  idea  of  the  validity  of  this  note.  It 
describes  the  indebtedness  of  the  defendant  as  **the  debt  that  I 
now  owe  him."  Thus  but  one  debt  is  indicated,  but  if  this  $130 
note  is  genuine,  the  plaintiff  must  have  held  two  debts  upon  her 
—the  $130  debt,  and  that  for  $149.69. 

Thus  weakened  and  rebutted,  the  slight  evidence  tending  to 
prove  the  execution  of  the  note  is  deemed  insufficient,  and  tie 
court  should  have  rejected  the  note  of  $130,  and  trusted  the  pay- 
ments endorsed  upon  it  as  having  been  made  on  the  other  note. 
and  adjusted  the  rights  of  the  parties  accordingly.  The  allowance 
to  the  commissioner  seems  to  be  exorbitant,  for  the  probable 
service  to  be  rendered  by  him,  a  reasonable  compensation  only 
should  have  been  provided. 

Wherefore  the  judgment  is  reversed  on  the  appeal,  and  the  cause 
remanded  for  a  judgment  not  inconsistent  with  this  opinion  and 
on  the  cross  appeal  the  judgment  is  afftrmed. 

Bennett  &  Walker,  for  appellant. 

Turner,  for  appellee. 
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S.  W.  Robinson  v.  J.  G.  White,  &c. 

Contracts — Consideration — Wife^s  Use  of  Part,  for  Necessaries. 

A  contract,  providing  for  the  sale  of  tobacco  to  reimburse  a  surety, 
with  a  provision  for  a  return  of  $200.00  to  a  wife  who  signed  same, 
held  that  the  refund  of  the  $200,000  to  the  wife  was  a  sufficient  considera- 
tion to  uphold  the  contract. 

APPEAL   FKOM   GKEEN    CIRCUIT   COURT. 
June  13,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

J.  G.  WTiite,  as  principal,  and  S.  W.  Robinson,  as  his  surety, 
were  indebted  to  R.  L.  Moore  in  the  sum  of  $969.20  with  interest 
from  the  25th  of  December,  1861,  for  which  Moore  recovered 
a  judgment,  which  the  defendants  replevied.  An  execution  issued 
on  the  replevin  bond  was  levied  on  a  quantity  of  tobacco  as  the 
property  of  J.  G.  White;  but  the  sale  of  the  tobacco  was  sus- 
pended at  the  instance  of  W.  P.  White,  who  claimed  the  tobacco 
and  executed  bond  therefor  according  to  the  requirements  of 
section  713,  of  the  Civil  Code  of  Practice.  On  a  motion  of 
Moore  prosecuted  upon  said  claimant's  bond,  he  recovered  a  judg- 
ment for  $480,  the  estimated  value  of  the  tobacco,  and  $48  damages 
amounting  together  to  $528,  and  the  court  ordered  that  it  be 
applied  as  a  credit  on  the  original  debt  or,  that  the  plaintiff  might, 
at  his  election,  proceed  to  sell  the  tobacco  under  the  levy  of  his 
execution,  and  he  being  about  to  pursue  the  latter  course,  a 
contract,  which  is  the  foimdation  of  this  action,  was  entered 
into  by  said  Robinson  and  J.  G.  White  and  W.  P.  White,  and 
Elizabeth  White,  the  wife  of  J.  G.  White,  reciting  that  the 
judgment  of  Moore  was  "upon  a  note  for  necessaries  furnished 
Elizabeth  White,  wife  of  said  J.  G.  White,  and  her  family," 
and  stipulating  as  follows,  "that  said  J.  G.  White,  Elizabeth  White 
and  William  P.  White  shall  go  and  prepare  said  tobacco  for 
market  and  when  ready,  turn  the  same  over  to  said  Samuel 
Robinson  for  sale  in  the  Louisville  market,  and  the  proceeds  to 
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be  applied,  in  payment  of  the  judgment  of  five  hundred  and 
twenty-eight  dollars,  and  costs  first  above  mentioned  and  if  there 
is  any  excess,  the  same  to  the  amount  of  two  hundred  dollars,  to 
be  paid  over  to  the  said  Elizabeth  White,  and  the  residue  of  the 
proceeds,  if  any,  is  to  go  as  a  credit  on  the  original  judgment  or 
replevin  bond  in  favor  of  said  Moore,  and  the  said  J.  G.  White, 
Elizabeth  White  and  William  P.  White,  hereby  bind  themselves 
to  pay  off  and  discharge  whatever  balance  there  may  be  coming 
to  said  Moore  on  his  said  original  debt" 

Afterwards,  on  the  2nd  day  of  July,  1864,  Robinson  paid 
Moore  $1227.07  in  satisfaction  of  his  debt,  and  he  subsequently 
brought  this  suit  against  said  J.  G.  and  W.  P.  WTiite,  and  the 
heirs  of  said  Elizabeth  White,  who  had  died,  and  others,  for  the 
purpose  of  subjecting  a  tract  of  about  386  acres  of  land,  which 
said  Elizabeth  derived  by  devise  from  her  father,  P.  W.  Vaughn, 
deceased,  or  so  much  thereof  as  necessary,  to  the  payment  of  a 
balance  of  the  amount  paid  Moore,  the  plaintiff  admitting  that  he 
had  received  $1000,  as  the  proceeds  of  the  tobacco,  but  claiming 
to  have  paid  $200  thereof  to  Mrs.  White  according  to  the  contract 

The  action  was  defended  by  the  heirs  of  Elizabeth  WTiite,  and 
by  Alfred  Anderson,  a  mortgagee  of  part  of  them ;  and  the  court 
on  a  hearing  of  the  cause,  dismissed  the  petition,  and  the  plaintiff 
has  appealed  to  this  court 

It  is  argued  that  the  will  of  P.  W.  Vaughn  did  not  vest  a  fee 
simple  title  to  the  land  in  Mrs.  White  but  we  are  of  the  opinion 
that  it  did.  But  considering  that  she  had  a  general  estate  in  the 
land  which,  under  article  2  of  chapter  47,  of  the  revised  statutes, 
she  might  render  liable  for  a  debt  jointly  contracted  by  herself 
and  husband  for  necessaries,  we  do  not  think  the  sum  recited  in 
the  contract  with  Robinson  that  the  debt  to  Moore  was  for  neces- 
saries was  conclusive  of  that  fact,  and  she  or  her  heirs  might 
show  as  we  think  the  latter  have  in  this  case,  that  the  debt  to 
Moore  was  not  such  as  she  could  become  bound  for  by  a  simple 
contract.  But  Robinson  having  the  right  to  subject  the  whole  of 
the  tobacco  to  the  payment  of  Moore's  debt  or  to  reimburse  himself 
in  the  amount  he  should  have  to  pay  thereon,  we  regard  the 
contract  providing  for  the  payment  to  Mrs.  White  of  $200, 
obviously  to  enable  her  to  buy  necessaries,  and  which  was  used 
for  that  purpose,  as  the  evidence  shows,  as  a  sufficient  consideration 
for  her  undertaking  to  indemnify  or  reimburse  Robinson  to  that 
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extent.  It  seems  that  about  the  sum  of  two  hundred  dollars  of  the 
price  of  the  tobacco,  including  part  of  the  price  of  an  inferior 
hogshead  sold  by  White,  was  used  to  buy  necessaries,  and  was  not 
repaid  to  Eobinson  and  we  are  of  the  opinion  it  was  under  the 
contract  a  valid  charge  on  the  general  estate  of  Mrs.  White,  and 
to  that  extent  the  plaintiff  was  entitled  to  relief. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
a  judgment  consistent  with  this  opinion. 

Rodman  &  Chelf,  for  appellant, 

Spencer,  for  appellees. 


fnoMAS  Price  et  al  v.  Levy,  Summers  &  Co.  et  al. 

Deed— When  WiU  Operate  aa  Mortgage  for  Creditors. 

The  Union  Bank  of  Louisiana,  having  a  judgment  against  Levy, 
Summers  &  Co.,  obtained  through  them  a  deed  from  Keith  to  200  acres 
of  land,  for  the  debt.  Levy,  Summers  &  Co.  having  become  the  surety  of 
said  Keith,  having  obtained  the  money  for  him  from  said  bank.  In  a  suit 
by  the  creditors  of  Levy,  Summers  &  Co.,  held  to  be  a  mortgage  for  the 
benefit  of  said  bank. 

Same. 

The  judgment  against  Levy,  Summers  &  Co.  was  conclusive  of  the  fact 
that  the  deed  was  accepted  by  them  as  surety  for  the  debt  of  Keith,  and 
the  creditors  were  concluded  thereby. 

APPEAL  FROM    FULTON    CIRCUIT    COURT. 
June  9,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

In  1857,  Eobinson  and  Keith,  residents  of  Fulton  county,  Ken- 
tucky, being  indebted  to  the  firm  of  Levy,  Summers  &  Co.,  of 
New  Orleans,  became  the  drawers  of  two  bills  of  exchange  for 
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$5,000  each,  for  the  benefit  of  said  Levy,  Summers  k  Co.,  who 
endorsed  them  to  the  Union  Bank  of  Louisiana.  On  the  9tli  daj 
of  March,  1860,  the  bank  having  authorized  Levy,  Summers  & 
Co.,  to  negotiate  with  Eobinson  &  Keith  for  the  pavment  or 
security  of  said  debts,  without,  however,  impairing  their  responsi- 
bility as  endorsers,  they  obtained  from  Joseph  Keith  an  absolute 
deed  to  the  bank  for  two  hundred  acres  of  land  in  Fulton  county, 
for  the  expressed  consideration  of  "ten  thousand  dollars,  for 
which  they  had  drawn  the  bills  on  account  of  their  indebtedne^ 
to  Levy,  Summers  &  Co." 

The  bank  having,  in  the  mean  time,  obtained  a  judgment 
against  Levy,  Summers  &  Co.,  as  endorsers  of  said  bills,  in  a 
court  of  Louisiana,  which  being  made  a  matter  of  record,  accord- 
ing to  a  law  of  that  State,  operated  as  a  mortgage  on  their  estates, 
Summers  instituted  a  suit  against  the  bank,  in  the  sixth  district 
court  of  the  city  of  New  Orleans,  alleging  the  acceptance  by  the 
bank,  of  the  conveyance  of  Keith  in  satisfaction  of  the  judgment 
against  Levy,  Summers  &  Co.,  and  seeking  to  have  the  same  so 
declared,  and  that  the  judicial  mortgages  resulting  therefrom  be 
cancelled. 

By  the  defense  in  that  suit  it  was  made  to  appear  that  the 
bank  did  not  accept  the  conveyance  from  Keith  in  satisfaction  of 
the  debts  against  Levy,  Summers  &  Co.,  but  that  it  did  accept 
it  as  a  security  for  the  debts,  and  to  hold  the  land  in  trust  for 
their  relief  by  subjecting  it  to  the  payment  of  the  debts ;  and  the 
court  so  held,  and  refusing  the  relief  sought,  rendered  a  judgment 
for  the  defendant 

In  August,  1866,  the  appellants,  Thomas  Price  and  others,  as 
creditors  of  Levy,  Summers  &  Co.,  brought  this  suit  in  the  Fulton 
circuit  court  against  the  Union  Banl^  and  Robinson  and  Keith, 
together  with  the  surviving  members  of  the  firm  of  Levy,  Summers 
&  Co.,  and  the  heirs  of  Summers,  who  had  died,  and  caused 
attachments  to  be  levied  on  said  tract  of  land,  which  they  sought 
to  subject  to  their  debts  as  the  equitable  estate  of  Levy,  Summers 
&  Co.,  alleging  the  execution  of  said  deed  by  Keith  in  considera- 
tion of  the  previous  indebtedness  of  Robinson  and  himself  to 
Levy,  Summers  &  Co.,  and  that  the  same  was  so  procured  by  the 
latter  firm  without  the  knowledge  or  consent  of  the  bank,  who  did 
not  afterwards  accept  it,  but  refused  to  do  so. 

The  bank   answered  the  petition,   admitting   that   it   did   not 
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accept  the  deed  of  Keith  in  satisfaction  of  its  debts,  and  as  an 
absolute  conveyance  to  it,  but  denying  that  it  refused  to  accept 
the  deed  as  vesting  the  title  in  it,  and  averred,  in  effect,  that  it 
did,  according  to  its  arrangement  with  Levy,  Summers  &  Co., 
accept  the  conveyance  of  the  land  as  a  mortgage  or  deed  of  trust, 
vesting  the  title  in  it,  as  a  security  for  its  debts,  and  in  trust  for 
the  benefit  of  Levy,  Summers  &  Co. 

The  court  sustained  the  defense  of  the  bank,  and  adjudged  that 
the  deed  of  Keith  operated  to  vest  the  title  to  the  land  in  it 
as  a  security  for  the  payment  of  its  debts,  and  on  the  cross-petition 
of  the  bank,  directed  a  sale  of  the  land  for  the  satisfaction  of 
its  debts,  and  the  plaintiffs.  Price  and  others,  have  appealed  to 
this  court 

We  perceive  no  error  in  the  judgment. 

As  between  the  bank  and  Levy,  Summers  &  Co.,  it  was  but 
just,  as  well  as  legal,  to  give  effect  to  the  conveyance  of  Keith, 
according  to  the  terms  of  their  contract  under  which  it  was 
accepted,  although  not  in  accordance  with  the  legal  import  of  the 
deed.  And  the  right  of  the  appellants  as  attaching  creditors  of 
Levy,  Summers  &  Co.,  to  subject  the  land,  being  necessarily 
dependent  on  the  nature  of  their  interest  in  the  land,  it  is  obvious 
that  if  the  bank  held  the  title  as  security  for  its  debts,  the  judg- 
ment was  right.  But  it  is  argued  that  the  evidence  was  not  such 
as  to  authorize  the  court  to  construe  the  deed  as  a  mortgage,  and 
the  bank  having  disclaimed  it  as  an  absolute  conveyance,  it  was 
inoperative  to  vest  any  title  in  the  bank,  but  the  title  remained  in 
Keith,  subject  to  the  equity  of  Levy,  Summers  &  Co.  But  if 
this  deduction  was  authorized  by  the  facts  independent  of  the 
judgment  of  the  Louisiana  court,  we  are  nevertheless  of  the 
opinion  that  that  judgment,  as  between  Levy,  Summers  &  Co.  and 
the  bank,  was  conclusive  of  the  fact  that  the  deed  was  accepted 
by  the  latter  as  security  for  its  debts,  and  Levy,  Summers  &  Co., 
being  concluded  thereby  so  were  their  subsequent  attaching 
creditors. 

It  has  been  suggested  that  it  does  not  appear  from  the  record 
that  the  conveyance  from  Keith  was  recorded ;  but  with  reference 
to  this  objection  it  is  suflScient  to  say,  that  this  suit  was  not  so 
commenced  and  prosecuted  as  to  render  it  available  under  our 
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statutes  to  prevent  fraudulent  assignments,  etc.,  nor  those  nego- 
tiating ordinary  conveyances. 

Wherefore,  tiie  judgment  is  a^rmed. 


James,  for  appellants. 

Rodman  &  Bradley,  for  appellees. 


S.  W.  Bailey  v.  T.  W.  Jackson. 

Accoanti — ^Xnstmctions  oa  to  the  Account  of  a  Physician  Distinguished. 

In  an  action  on  a  medical  account,  the  jury  after  retiring,  returned  into 
court  and  reque-^ted  of  the  judge  '*what  kind  of  proof  was  required."  They 
were  told  that  less  proof  was  sufficient  to  establish  a  medical  acoonnt, 
than  any  other  species,  but  they  should  be  ''satisfied"  the  account  was 
just.  Held,  to  be  too  vague  and  indefinite,  and  calculated  to  mislead 
the  jury. 

APPEAL   FBOM    BOYLE    CIRCUIT    COURT. 
.Innp  (W.  Ift70 

Opinion  of  the  Court  by  Judge  Robertson: 

Ttis  is,  according  to  the  record,  a  strange  case.  The  pleading's 
and  evidence  do  not  clearly  disclose  the  grounds  of  the  verdict 
One  of  the  contested  claims  was  a  medical  account,  withput  special 
proof  of  any  one  item  in  the  account.  After  their  retirement  the 
jury  perplexed  as  to  the  proof  necessary  to  sustain  that  account, 
came  into  court  and,  inquiring  of  the  judge  what  kind  of  proof 
should  be  required,  were  told  in  substance  that  less  proof  was 
sufficient  to  establish  a  medical  than  any  other  species  of  account^ 
but  that  they  should  be  "satisfied"  that  the  account  was  jidst. 

And  with  that  information  they  probably  found  the  whole 
account  just. 

That  instruction  was  too  vague  and  left  an  indefinite  margin 
which  may  have  misled  the  jury  and  probably  did. 
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Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Dunlap,  for  appellant. 

Durham  &  Jacobs,  Bell,  for  appellee. 


JouN  W.  Hazlerigg  v.  Commonwealth. 

Bond— Liability  for  FaiMre  of  Defendant  to  A^ear. 

A  bond,  that  the  defendant  should  appear  to  answer  the  charge  of 
larceny,  and  not  to  depart  without  leave  of  court,  is  good  against  the 
sureties,  though  the  indictment  be  quashed. 

Indictment— Qnaahal  Does  Not  Discharge  Custody  of  Defendant 

The  qushal  of  an  indictment  does  not  discharge  the  defendant  from 
the  custody  of  the  court. 

APPEAL  FROM   CARTER   CIRCUIT   COURT. 
March  1,  1870. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  conditions .  of  the  recognizance  entered  into  by  appellant 
and  others  were  not  only  that  the  prisoner,  DeLong,  should  appear 
in  the  Carter  circuit  court  and  answer  the  indictment  for  grand 
larceny,  but  that  he  should  not  depart  without  leave  of  said  court 
He  was  not  discharged  from  custody  when  the  indictment  waf 
quashed,  nor  does  it  appear  that  he  was  ever  surrendered  by  hif 
bondsmen  either  to  the  court  or  to  the  jailor  of  Carter  county 
There  is  nothing  in  the  record  to  show  that  he  was  ever  legally 
in  the  custody  of  the  sheriff  of  said  county.  Hence  his  escape 
from  that  officer  did  not  relieve  his  sureties  from  their  undertaking 
that  he  should  appear  and  answer  the  indictment  and  not  depart 
without  leave  of  court. 

Judgment  affirmed. 

Apperson,  for  appellant. 
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A.  M.  Gammon  v.  Maey  E.  Williams  bt  al. 

Pleading — ^Bringing  New  Suit. 

A  purchaser  of  the  right  in  the  land  of  a  litigant;  will  not  be  de- 
feated in  his  recovery,  by  bringing  a  new  suit,  against  the  defendant, 
instead  of  taking  charge  of  and  becoming  a  party  to  his  vendors  liti- 
gation. 


APPEAL  FKOM  METCALFE  CIKCUIT  COURT. 
March  3,  1870. 

Opinion  of  the  Coukt  by  Judge  Williams: 

When  the  father-in-law,  Walbert,  conveyed  the  270  acres  of 
land  to  his  son-in-law,  Williams,  although  the  recited  consideration 
of  $400  was  acknowledged  as  paid,  yet  it  is  evident  he  only  paid 
$100,  and  subsequently  paid  other  sums.  Three  hundred  dollars 
of  the  recited  purchase  price  remained  to  be  paid  in  three  equal 
annual  installments. 

When  appellant  purchased  of  Walbert  his  claim  on  Williams 
then  being  litigated  by  suit  he  had  the  right  and  it  would  have 
been  more  appropriate  for  him  to  have  taken  charge  of  Walbert's 
suit  and  become  a  party  to  it,  than  to  begin  a  new  suit  in  his  own 
name  based  upon  the  allegations  of  Walbert's  petition;  however, 
this  will  not  prevent  such  recovery  as  would  be  appropriate. 

The  only  allowable  claim,  however,  as  establisiied  by  this  suit 
is  as  to  the  unpaid  consideration  recited  in  the  deed,  that  is,  what 
ever  sum  of  the  recited  four  hundred  dollars  that  yet  remains 
unpaid. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  refer 
the  cause  to  a  master  to  ascertain  what  yet  remains  unpaid  of 
the  said  four  hundred  dollars  recited  consideration,  and  to 
adjudge  against  the  estate  of  Williams  this  ascertained  amount; 
as  the  deed  recited  a  paid  consideration,  there  is  no  vendor's  lien 
under  our  statute,  but  as  he  claims  there  was  no  attachment  lien 
on  the  land  which  was  destroyed  by  the  burning  of  the  clerk's 
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office,  he  should  be  allowed  this  on  its  establishment,  and  the 
proper  setting  up  the  lost  records  of  the  pending  suit 

Harlan^  for  appellant 

Oarrett  &  Dehoney,  for  appellees. 


M.  A.  HuMPHKiES  V.  Maey  B.  Humphries  et  al. 

Trusts — ^Payment  by  Agent  of  Balance  Dne  on  an  Estate.  ; 

A  payment  by  a  father,  of  the  balance  due  on  land  purchases  made  by 
his  deceased  son,  and  taking  the  deeds  thereto  in  his  own  name,  will  vest 
him  with  the  equitable  title  only,  in  trust  for  the  heirs. 

Same— Devise. 

A  devisee  of  the  father  would  not  be  invested  with  any  other  rights, 
than  those  devised,  by  said  deceased  father. 

Partnership— Right  of  Silent  Partner— Power  by  Salfr— Revoked  by  Death  of 
Partner. 

Taylor  and  Humphreys  bought  for  speculation  a  large  tract  of  land, 
and  Taylor  had  parol  instructions  to  sell  same  for  a  profit.  Held  that 
upon  the  death  if  Humphreys,  Taylors  right  to  sell  was  revoked. 

Same— Principal  and  Agent. 

Nor  would  such  contingent  right  of  sale  in  the  agent  or  trustee, 
convert  the  land  into  money,  nor  impress  on  it  the  quality  of  personalty, 
Lhough  Humphreys  had  purchased  it  on  speculation. 

Descent  and  Distribution— Advances  by  Parent  to  Save  the  Estate  of  Son. 
A  bequest  of    aU  advances    made  by  a  father  to    protect  a  heavily 
involved  estate  of  his  son,  will  take  them  out  of  a  contingent  right  of 
the  widow  and  devolve  on  her  the  settlement  of  all  debts  thus  made, 
out  of  her  interest  as  devisee. 

Same— Right  of  Deviaee  to  be  Reimbursed  for  Legacy  Lost  in  Litigation.     ^ 

Where  grandsons  take  by  devise,  and  not  as  heirs,  such  part  of  the 

devise  as  is  lost  to  them  by  reason  of  defective  title  of  lands  must  be 

made  up  from  other  undevised  assets  of  the  testator,  before  a  prorata 

contribution  can  be  demanded  from  the  other  legatees. 
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Same. 

If  such  assets  be  insufficient,  then  for  the  deficit,  a  pro  rata  contribution 
from  the  other  legatees  will  be  enforced. 

Will»— Descent  and  Distribation— Renonncing  of  Terms  by  Widow. 

Upon  renouncing  of  the  provisions,  of  a  will,  a  bequest  of  rents  and 
profits  of  one  third  of  certain  lands,  for  life,  will  revert  back  and  become 
a  part  of  the  undisposed  of  estate  of  the  testator. 

APPEAL,  FSOM  WOODFOBD  CIBCUIT  COUET. 
March  10,   1870. 

Opinion  op  the  Couet  by  Judge  Williams: 

Samuel  P.  Humphries,  husband  of  appellant  Margaret,  died 
in  December,  1867,  devising  all  his  estate  to  his  surviving  wife, 
after  the  payment  of  his  debts.  He  owned  a  large  real  estate 
scattered  through  different  parts  of  Illinois,  upon  which  several 
tracts  there  existed,  more  or  less,  special  liens,  and  to  some  of 
which  he  only  held  equitable  title,  whilst  the  legal  title  to  some 
was  in  a  trustee. 

Besides  these  special  liens  he  was  largely  indebted,  more  than 
his  personal  estate  would  pay. 

He  resided  in  Woodford  county,  Kentucky,  when  he  died, 
though  he  departed  this  life  in  New  Mexico.  He  appointed  his 
father,  D.  C.  Humphries,  also  of  Woodford  county,  his  executor. 

He  had  resided  on  a  farm  in  Woodford  given  by  parol  to  him 
by  his  father,  which  his  father  sold  soon  after  his  death,  pro- 
fessedly to  save  his  Illinois  lands  from  sale  for  his  debts. 

D.  C.  Humphries  made  large  advances  on  account  of  his 
deceased  son,  professedly  for  the  benefit  of  his  wife  and  children 
and  to  save  the  real  estate  from  sale. 

Among  his  real  estate  was  an  undivided  fourth  in  certain  lands 
which  he  had  bought  from  W.  T.  Scott,  and  held  a  memorandum 
in  writing  signed  by  both  as  to  it  D.  C.  Humphries,  as  executor, 
undertook  in  writing  to  pay  Scott  the  remainder  due  on  it>  settled 
by  them  at  $1,099.19,  in  March,  1863.  August  15,  thereafter, 
he  took  Scott's  deed  to  himself,  individually,  for  this  560  acres 
of  land  for  the  recited  consideration  of  $1,114.08. 

S.  P.  Humphries  had  bought  from  Brown  over  700  acres,  at 
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$14,000,  half  of  which  he  paid  the  following  spring,  leaving  the 
remainder  to  be  paid  in  two  equal  annual  installments.  This  land 
adjoined  T.  C.  Taylor's  400  acres,  in  Logan  county,  Illinois,  and 
which  was  put  in  the  co-partnership  formed  for  farming  purposes 
between  said  Taylor  and  decedent,  S.  P.  Humphries,  and  which 
was  to  continue  for  five  years,  notwithstanding  the  latter  should 
die  in  the  mean  time,  this  land  was  then  valued  at  $10  per  acre. 

S.  P.  Humphries  having  left  Brown's  bond  with  Taylor,  the 
deed  to  the  land  was  made  to  him,  D.  0.  Humphries  being  present 
and  consenting.  D.  0.  Humphries  paid  the  last  installment  of 
$3,500  with  accumulated  interest  on  this  land. 

Taylor  paid  the  remainder  of  $1,500,  which  was  due  on  the 
other  $3,500  installment  when  S.  P.  Humphries  died. 

There  was  a  house  and  lot  in  Bloomington,  bought  by  the  firm 
and  paid  with  its  means,  for  $800. 

Subsequently,  in  settling  the  partnership  accounts,  and  D.  0. 
Humphries  acting  both  as  executor  on  his  deceased  son's  estate 
and  as  agent  for  his  widow,  under  a  plenary  power  of  attorney 
'with  the  right  of  substitution,  and  he  then  professing  to  act  for 
the  benefit  of  his  deceased  son's  widow  and  children,  Taylor 
conveyed  the  whole  of  this  partnership  tract,  save  a  small  portion, 
the  title  of  which  was  in  Lecker,  who  also  conveyed  it  to  D.  C. 
Humphries,  but  received  from  him  neither  money  nor  other  con- 
sideration than  the  settlement  of  their  partnership  accounts,  and 
one-half  of  which  Taylor  says  belonged  to  S.  P.  Humphries. 

S.  P.  Humphries  had  bought  of  Wilson  960  acres,  known  as  the 
Uliopolis  tract,  on  speculation,  which  Taylor  was  to  sell  and  pay 
one-Aird  of  the  profits  to  Humphries'  brother-in-law,  Stribbling, 
and  retain  one-third  for  his  own  compensation,  and  to  facilitate 
such  selling  the  title  was  made  to  Taylor. 

S.  P.  Humphries,  on  his  brother-in-law's  order,  gave  his 
mother-in-law  his  note  for  $1,200,  on  account  of  this  contract  for 
one-third  profit 

There  was  a  vendor's  lieji  on  this  land  for  $1,800,  which  D.  0. 
Humphries  liquidated. 

D.  0.  Humphries  professing  to  act  as  the  agent  and  friend  of 
his  deceased  son's  widow  and  children  and  as  executor  for  his 
estate,  procured  a  deed  from  Taylor  to  this  tract  of  land,  paying 
nothing  but  the  $1,800,  dated  March  12,  1861.    D.  0.  HmnphrieB 
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wrote  to  Sims  of  May  3,  1864,  in  which  letter  he  recognized  this 
land  as  that  of  his  daughter-in-law  and  her  children ;  this  tract  is 
proved  to  be  worth  $30,000. 

D.  C.  Humphries  was  not  authorized  by  appellant,  Margaret, 
to  take  these  lands  by  removing  the  incumbrances,  nor  in  any 
other  manner,  but  as  her  agent  he  was  authorized  to  sell  them 
when  a  sale  could  be  made  such  as  his  judgment  approved. 

There  is  no  evidence  in  the  record  that  he  ever  proved  said  will 
or  had  it  recorded  in  Illinois,  nor  that  he  ever,  by  order  of  any 
court,  undertook  its  execution  there,  nor  do  we  know  from  any- 
thing in  this  record  that  he  could,  by  the  laws  of  Illinois,  as 
executor,  have  anything  whatever  to  do  with  them ;  so  far  as  any 
legal  presumption  arises  from  the  developed  facts,  it  is  that  he 
acted  as  agent  for  his  deceased  son's  widow. 

As  between  himself  and  her  then  the  most  he  could  claim  would 
be  to  be  reimbursed  his  outlays  for  said  lands  and  then  to  convey 
the  legal  title  to  her,  he  holding  the  same  all  the  time  for  sudi 
trusts.  His  devisee  can  stand  in  no  better  condition  unless  this 
legal  and  equitable  relation  be  changed  by  the  fourth  clause  of 
D.  C.  Humphries'  will. 

As  the  Iliopolis  tract  had  not  been  sold  when  S.  P.  Humphries 
died,  Taylor's  right  to  sell  was  revoked  by  his  death,  Taylor's 
compensation  being  dependent  upon  a  sale  for  profit  and  as  this 
had  not  taken  place  he  ceased  to  have  either  a  right  to  sell  or 
interest  in  the  profits,  or  the  land.  ITor  did  such  contingent  right 
of  sale  in  the  agent  or  trustee  convert  the  land  into  money,  nor 
impress  on  it  the  quality  of  personalty,  though  Humphries  had 
purchased  it  on  speculation.    Clay  &  Craig  vs.  Hart,  7  Dana,,  11. 

The  Bloomington  house  and  lot,  however,  having  been  pur- 
chased with  the  profits  of  the  farm  and  the  partnership  assets  of 
a  personal  nature,  which  gave  D.  0.  Humphries  the  right  to  take 
it  at  a  fair  valuation  for  advances  which  he  had  made  to  the 
estate. 

D.  C.  Humphries  having  devised  the  Hliopolis  tract  of  960 
acres  of  land  and  the  Bloomington  house  and  lot  to  his  daughter 
Mary,  proceeded  to  devise,  by  the  fourth  clause  of  his  will  as 
follows : 

"I  give  to  my  grandsons,  D.  C.  Humphries  and  T.  S. 
Humphries,  the  land  I  purchased  from  T.  G.  Taylor  and 
Telfer,  in  Logan  county,  Illinois,  containing  1,200  acres, 
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more  or  less.  I  also  give  to  my  grandsons,  D.  C.  and  T.  S. 
Humphries,  my  claim  on  their  father's  estate,  for  money 
paid  more  than  received  as  will  appear  by  a  reference  to 
a  settlement  in  county  court  of  Woodford  county,  which 
sums  of  money  I  advanced  rather  than  sacrifice  his  prop- 
erty in  Chicago,  Ohenoah,  Kankakee  and  Christian 
counties,  Illinois.  I  give  the  above  property  to  my  grand- 
sons upon  condition  that  my  daughter,  Margaret  A. 
Humphries,  wife  of  my  son  Samuel,  is  to  have  one-third 
of  the  income  of  the  rents  and  the  hire  of  the  property 
above  described  given  by  me,  during  her  life,  and  upon 
further  condition  that  no  claim  is  to  be  set  up  against 
my  estate  in  consequence  of  my  being  executor  of  the 
estate  of  S.  P.  Humphries." 
It  will  be  noticed  that  these  conditions  apply  solely  to  the 
devise  of  the  land  and  slaves  and  not  to  the  bequest  of  the 
advances  made  by  the  testator  for  his  son's  estate. 

Further,  all  the  then  recognized  indebtedness  of  his  son's  estate, 
because  of  such  advances,  is  bequeathed  to  his  said  two  grand- 
sons free  of  condition,  and  next  that  the  last  condition  that  attach 
to  the  land  and  slaves,  is  that  nothing  be  asserted  against  his 
estate  in  consequence  of  his  executorship,  not  that  his  acts  as 
agent  of  their  mother  was  also  to  be  embraced,  for  these  are  as 
distinct  as  two  duties  can  well  be,  one  the  legal  duty  of  properly 
executing  the  will  of  a  decedent,  the  other  the  faithful  perform- 
ance of  an  agency  for  a  living  constituent,  though  both  may 
possibly  relate  to  the  same  property. 

Then  whatever  sums  he  had  advanced  for  his  deceased  son  to 
save  his  estate,  and  not  connected  with  these  lands,  which  as  agent 
for  their  mother,  he  had  acquired,  will  in  any  view  belong  to  these 
two   minor   grandsons.      But    as    their    mother,     Margarett    A. 
Humphries,  will  be  entitled  to  recover  the  lUiopolis  tract  and  half 
the  partnership  farm  of  1,200  acres  in  Logan  county,  and  as  the 
amount  D.  C.  Humphries  had  credited  his  son's  estate  therefor 
was  not  bequeathed  to  his  two  grandsons,  and  as  the  widow  as 
the  sole  devisee  of  her  deceased  husband,  must  pay  all  his  debts, 
these  amounts,  so  credited  by  D.  C.  Humphries,  to  his  son's  estate, 
will  now  be  stricken  therefrom  and  leave  her  indebted  that  much 
to  his  estate,  to  be  disposed  of  as  so  much  undevised  assets  by  D.  C. 
Humphries'  executors;  this  of  course  includes  all  advances  made 
45 
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by  D.  C.  Humphries,  on  accoimt  of  said  lands  in  order  to  obtain 
the  title,  and  which  she  would  be  compelled  even  as  a  cestui  que 
usee  to  pay  before  she  could  demand  the  title,  but  this  not  being 
equal  to  the  other  sum  is  included  in  it. 

Margarett  A.  Humphries  will  then  get  the  entire  real  estate  of 
her  husband  by  paying  to  her  two  sons  the  amount  which  D.  C. 
.  Humphries  had  advanced  and  bequeathed  to  them,  and  then 
paying  to  D.  C.  Humphries'  executor  the  sums  which  he  in  said 
settlement  had  credited  the  estate  of  S.  P.  Humphries  with  on 
account  of  his  taking  said  land. 

As  the  two  minor  grandsons  take  as  devisees  and  not  as  heir 
at  law  of  the  testator  D.  C.  Humphries,  and  lose  half  the  devise 
of  the  1,200  acres  of  land,  and  as  Mary  Humphries  loses  the 
Illiopolis  tract  of  960  acres,  they  must  be  compensated  for  the 
value  of  these  losses  at  the  time  of  testator's  death,  ratably,  out 
of  the  undevised  assets  and  realty  before  a  pro  rata  contribution 
can  be  demanded  from  the  other  legatees. 

After  exhausting  said  assets  and  realty,  not  devised,  then  for 
any  deficit  a  pro  rata  contribution  from  the  other  legatees  should 
be  enforced  to  compensate  the  two  grandsons  and  Mary  for  their 
said  losses. 

Nothing  could  be  more  foreign  to  the  testator,  D.  C.  Humph- 
ries' intention  than  to  yield  up  all  the  real  estate  which  S.  P. 
Humphries  devised  to  his  wife,  after  paying  his  debts,  and  not 
charge  her  with  the  debts  which  he  had  liquidated  out  of  his 
o^vn  means  and  which  he  intended  his  grandsons  should  have, 
therefore,  Mrs.  Margaret  A.  Humphries  can  only  take  the  real 
estate  of  ber  deceased  husband  by  paying  to  her  two  sons  the 
bequest  of  the  advances  made  by  their  grandfather  to  save  it,  and 
by  paying  to  his  executors  the  amount  credited  to  his  estate  on 
account  of  these  lands  taken  in  his  own  name. 

But  as  she  cannot  hold  both  against  and  under  the  will,  and  as 
she  filed  her  petition  asking  an  expounding  of  the  will  and  her 
rights  under  it,  before  she  be  put  upon  her  election,  if  she  shall 
elect  to  hold  under  the  will,  of  course  the  devisees  will  stand  undis- 
turbed, just  as  found  in  D.  C.  Humphries'  wiU,  but  if  she  shall 
elect  to-  take  nothing  by  the  will,  then  the  third  for  life  in  the 
rents  of  the  land  devised  to  her  will  also  become  lapsed  and  be  a 
part  of  the  testator's  estate  undisposed  of  and  subject  to  the 
devisees  who  have  lost  by  this  a  portion  of  their  legacies,  before 
contribution  is  required  from  the  legatees. 
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Wherefore,  the  judgm^at  not  being  conformable  to  this  opinion, 
it  is  reversed,  with  directions  to  put  her  upon  her  election  whether 
she  will  hold  under  the  will,  or  renounce  its  provisions  so  far  as 
she  is  concerned,  and  if  the  latter,  then  proceed  to  ascertain  her 
rights  pusuant  hereto,  and  to  compel  conveyances  to  her  by  the 
executors  and  legatees  and  heirs  of  said  D.  0.  Humphries,  of  the 
lands  so  adjudged  to  her. 

This  cause  should  be  referred  to  a  commissioner  to  state  the 
accounts  and  balances  according  to  the  principles  herein 
announced.  There  should  be  charged  against  Mrs.  Humphries, 
in  favor  of  D.  C.  Humphries'  estate,  all  credits  allowed  S.  P. 
Humphries  on  account  of  the  lands  adjudged  to  her,  and  then  in 
favor  of  her  two  children  all  other  sums  which  D.  C.  Humphries 
paid  for  S.  P.  Humphries  over  and  above  the  assets  in  his  hands ; 
the  debt  to  her  mother  which  S.  P.  Humphries  owed  as  third 
profits  on  the  tract  of  land  belonged  to  this  latter  category. 

Kinhead  &  Buckner,  for  appellant. 

Johnson,  Hunt  &  Beck,  for  appellees. 
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ABANDONMENT— 

Of  Highways — See  "Highways." 

Though  a  majority  of  a  congregation  abandon  church  property,  the 
minority  cannot  be  ousted  by  the  trustees,  vol.  1,  219. 

ABATEMENT  AND  REVIVAL— 

Where  time  of  payment  of  demand  draft,  is  sho\^Ti  by  answer  to  have 
been  extended,  it  will  operate  as  an  abatement  of  action,  vol.  2,  600. 

ABUTTING   OWNERS— See   "Highways." 

ABSENCE— A?  grounds  for  new  trial— See  "New  Trial." 

ACCEPTANCE— 

Acceptance  by  B.  of  a  quantity  of  mixed  tobacco  purchased,  after  inspec- 
tion in  the  presence  of  A.,  waives  right  B.  might  have  as  to  misrepresenta- 
tions by  A.,  vol.  2,  258. 

ACCORD  AND  SATISFACTION— 

Debt  Must  Be  Actually  Settled. — ^A  proposition  by  letter  to  transfer  prop- 
erty in  satisfaction  of  a  debt,  and  an  acceptance  thereof,  cannot  have  the 
effect  of  an  accord  and  satisfaction,  until  there  was  an  actual  transfer  of 
something  of  value,  and  the  creditor  placed  in  condition  to  get  possession 
of  the  property y u 663 

ACCOMMORATION  ENDORSER— See  **Bills  and  Notes." 

ACCOUNTS— 

See   "Guardian  and  Ward,  "Interest." 

Right  to  reopen  account,  after  an  agreed  settlement  between  executors 
and  distributees,  vol.  2,  639. 

A  purchaser  of  land  in  possession,  under  bond  for  title,  entitled  to  an 
accounting,  before  rescission  of  contract,  vol.  1,  82. 

Instructions. — ^Action  on,  where  two  firms  of  different  names,  with  same 
parties  interested,  instruction  that  either  firm  liable,  if  firms  unknown 
in  separate  capacity  to  creditors,  not  erroneous,  vol.  2,  602. 

Instruction  as  to  the  Account  of  a  Physician  Distinguished. — In  an  action 
on  a  medical  account,  the  jury  after  retiring,  returned  into  court  and 
requested  of  the  judge  "what  kind  of  proof  was  required."  They  were  told 
that  less  proof  was  sufficient  to  establish  a  medical  account  than  any  other 
species,  but  they  should  be  "satisfied"  the  account  was  just.  Held,  to  be 
too  vague  and  indefinite,  and  calculated  to  mislead  the  jury 718 

Note,  Basis  of  Settlement. — ^Where  both  parties  show  errors  and  their 
contracts  are  so  confused  as  to  render  an  accurate  statement  highly  difficult 
the  note  executed  by  one  to  the  other  will  be  taken  as  a  basis  of  settle- 
ment  593 

ACCOUNT  STATED— 

Duty  of  party  alleging  error,  to  show  mistakes,  under  a  written  agree- 
ment of  settlement  of  account,  vol.  2,  254. 

ACCEPTANCE— 

Acceptance  by  holder  of  note,  of  a  future  order  for  collection,  to  be 
applied,  not  a  stay  of  proceedings,  vol.  2,  365. 

Acceptance  of  bill  of  sale  for  shipment  of  brnndy,  conformation  and 
waiver  of  claim  for  non-shipment,  vol.  2,  581. 
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ACKNOWLEDGEMENT— 

To  deed — See  "Deeds." 

That  the  grantor  in  deed  appeared  before  the  '*clerk  of  Logan  county," 
held  good,  vol.  2,  269. 

ACQUIESCENCE— See  "Trusts,"  as  to  operation  of  bar  of  right  of  recovery. 

ACTIONS— 

When  will  accrue  on  sheriff's  bond — See  "Bond." 

For  recovery  of  subscription  to  stock — See  '^Colleges  and  Universities. 

On  title  bond  superceded — See  "Deeds." 

See  "Brokers/  Equity,"  "Judgment,"  "Champerty,"  "Executors  and  Ad- 
ministrators," "Limitation  of  Actions,"  "Trover  and  ConversicMi,"  "Money 
Obtained  by  Threats,  see  Threats,"  "Torts." 

Only  one  attorney  fee  can  be  taxed  against  defendant,  where  two  causes 
of  action  joined,  vol.  2,  211. 

Where  answer  cures  defect  in  petition,  taken  together  they  constitute 
cause  of  action,  vol.  2,  362. 

Ordinary  actions  transferred  to  equity  docket  over  objections  of  appellee, 
vol.  1,  18. 

License  from  stranger  to  enter  on  land  not  cause  of  action  against  actual 
occupant,  vol.  1,  328. 

Right  of  action  on  executor's  debts  to  estate;  when  su^spended  and  when 
revived,  vol.   1,  201. 

After  pleading  to  action,  cannot  question  plaintiff's  right  to  sue,  vol.  1,  70. 

Every  action  must  be  prosecuted  in  name  of  real  party  in  interest,  vol. 
1,  407. 

A  petition  on  account,  setting  out  indebtedness,  sold  and  delivered,  and 
account  filed,  held  sufficient  to  constitute  cause  of  action,  vol.  2,  670. 

Information  sufficient  to  form  belief  of  cause  of  action,  vol.  1,  71. 

To  constitute  cause  of  action  on  letter,  saying  party  was  a  "clever  gentle- 
man" must  show  it  was  written  with  fraudulent  intent,  and  that  it  was 
held  as  a  guarantee  for  the  debt,  vol.  2,  563. 

Action  cannot  be  maintained  against  endorsers  of  bill  of  exchange,  with- 
out proof  of  dishonor,  vol.  2,  241. 

Action  on  administrator's  bond,  section  39,  C.  C,  vol.  1,  1. 

On  administrator's  bond,  not  necessary  to  join  all  parties,  who  are  jointly 
bound,  lb. 

Allegation  of  aiding  and  inciting  in  the  removal  of  property,  and  the 
direct  participating  therein,  is  a  cause  of  action,  vol.  2,  201. 

Cause  of — Neccessary  Facts. — ^A  joint  judgment  against  True,  as  principal, 
and  Fish,  as  surety,  in  a  note,  was  replevied.  True,  without  making  Fish 
a  party,  enjoined  the  enforcement  of  the  replevin  bond;  and  appellant 
instituted  suit  a<9  bondsman  for  True,  against  Fish,  former  bondsman.  Hdd, 
not  to  constitute  a  cause  of  action • ^ 177 

Action  at  Law  When  Same  Should  Have  Been  by  Suit  in  Equity— No 
Objection. — It  is  not  reversable  error  to  try  the  issues  of  fact  by  a  jury 
in  a  common  law  court,  in  an  action  that  should  have  been  brought  in  a 
court  of  equity ; 617 

Amended  Petition  Changing  Cause  of  Action — Sumomn  On. — ^The  amended 
petition  had  the  effect  of  changing  the  action  from  a  suit  founded  on  the 
alleged  parol  promise,  to  one  on  three  notes  which  had  then  matured.  Hdd, 
to  be  virtually  bringing  a  new  suit  on  the  notes 436 

Action  at  Law  and  Proceeding  in  Equity  at  Same  Time — Lien  Note. — 
An  action  at  law  on  a  note  and  a  proceeding  in  equity  for  enforcing  a  lien 
for  securing  payment  may  both  be  prosecuted  at  the  same  time 602 

Same— Cause  of  Action — When  Will  Accrue. — ^A  cause  of  action  would 
not  accrue  until  the  attaching  creditor  had  obtained  his  judgment  in  the 
attachment    suit » 515 

Statute  of  Limitations. — Such  judgment  being  rendered  within  seven  years 
from  the  institution  of  an  action,  the  statute  of  limitations  would  not 
discharge  the  sureties 515 
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Petition  Insufficient — ^Where  a  petition  fails  to  allege  that  the  plaintiff 
was  the  owner  or  holder  of  the  bill  in  litigation,  thi^  does  not  constitute  a 
cause  of  action , 706 

Action  Against  Administrator— Proper  Demand— Affidavits.— A  creditor's 
petition  against  an  administrator  may  be  dismissed  upon  a  rule  to  show 
proper  demand,  but  this  would  not  be  a  bar  to  another  suit  after  such 
proper  demand ^ 636 

Jury  Trial— Waived  by  Failure  to  Appear. — The  parties  to  an  action 
arising  on  contract,  may  waive  a  trial  by  jury,  and  in  other  actions  than 
those  arising  on  contract,  or  in  actions  not  arising  on  contracts,  a  jury  may 
be  waived,  with  the  assent  of  the  court,  by  the  failure  of  the  party  to 
appear  at  the  triaL   ^ 71 

Caption— Name  of  Real  Party  in  Interest.— The  30th  section  of  Civil 
Code  provides  that  every  action  must  be  prosecuted  in  the  name  of. the 
real  party  in  interest.  This  requisition  of  the  Code  is  not  a  mere  form, 
but  is  of  substance.  The  recitation  in  the  caption  of  the  petition,  that  the 
action  was  for  the  use  of  Simonton  &  Co.  did  not  make  them  a  party  to 
the  action , 387 

Payment  for  Stock  in  Tuition. — On  an  allegation  that  upon  a  subscription 
for  stock  to  a  college,  plaintiff  was  entitled  to  tuition  therefor,  before  an 
action  will  lie  for  recovery  of  the  amount  of  the  stock,  in  money,  it  must 
be  shown  that  the  university  refused  to  permit  him  to  send  pupils  thereto 
as   prescribed   in   the   certificate .451 

Abatement — ^Death  of  Formal  Plaintiff. — ^An  action,  prosecuted  for  the 
benefit  of  a  wife,  her  husband  being  merely  a  formal  plaintiff,  it  would  not 
abate  by  his  death ♦ 441 

ACTS  AND  DECLARATIONS— 

Every  act  and  declaration  of  each,  in  furtherance  of  original  enterprise, 
acts  and  declaration  of  all,  vol.  2,  316. 

ACTS  OF  LEGISLATURE— 

See  "Statutes." 

Dissolving  educational  corporation — See  "Schools  and  Colleges." 

AGE — Apprenticing  child — See  "Judgment." 
AGENCY— See  "Principal  and  Agent." 

AGREEMENT— 

See  "Pleadings,"  as  to  verbal  agreement  to  cultivate  farm. 

See  **Wills,"  as  to  implied  agreement  of  legatee's  liability  for  rent. 

Liberal  construction  of  agreement  to  build  road,  in  explanation  of  inten- 
tion of  parties,  vol.  1,  228. 

Parties  to  note  mu-^t  secure  additional  agreement  with  surety  before  an 
agreed  payment  can  be  changed,  vol.  1,  16. 

ADVANCEMENTS— 

See  "Descent  and  Distribution." 

By  parent  to  save  the  estate  of  son — See  'Descent  and  Distribution." 

See  "Parent  and  Child." 

Distributing  all  estate,  to  children,  not  an  advancement,  vol.  2,  202. 

Each  heir  is  entitled  to  a  distribution  equal  to  the  largest  advancement 
made  to  any  one  of  them  during  life  of  parent,  vol.  2,  587. 

Advancements  by  one  co-partner  in  settlement  of  accounts  where  they 
held  equal  intere-ts,  vol.  1,  427. 

Descent  and  Distribution— Note  Due  Estate  by  Legatee.— A  note,  executed 
by  a  legatee  to  his  deceased  parent,  providing  "but  not  to  be  paid  during 
life  of  X  X  X,  but  after  his  death,  to  be  paid  out  of  the  portion  of  the 
estate  descending  or  devised  to  the  undersigned,"  is  held  not  to  be  an 
advancement  by  the  father  to  the  son,  but  a  debt  due  the  estate 518 

Interest — Use. — An  advancement,  in  the  nature  of  a  parol  gift,  for  the 
erection  of  a  dwelling  is  not  chargeable  with  interest,  it  not  being  in  the 
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ADVANCEMENTS— Continued, 
class  of  cases  where  the  use  of  land  is  the  advancement  and  not  the  thing 
itself,  in  which  case  the  value  of  the  use,  but  not  the  interest  thereon,  is 
charged  to  the  beneficiary 33S 

Parent  and  Child. — A  deed  from  a  father  to  son  "in  consideration  of  $1.(10 
and  the  natural  love  and  affection/'  held  to  be  an  advancement  and 
chargeable  to  the  son  upon  a  settlement  of  the  estate 33S 

Evidence. — Such  a  deed  is  higher  and  better  evidence  than  mere  state- 
ments, some  contradictory,  made  subsequent  thereto,  by  the  father.. .  .338 

Rents. — No  rents  could  be  chargeable  to  the  son,  this  being  in  the  nature 
of  a  parol  gift  of  ktnd-   . . .» 333 

ADVERSE  POSSESSION— 

See   "Deed." 

Posesssion  of  land  under  elder  patent,  constructively  puts  party  in  pos- 
session, up  to  patent  boundaries,  vol.  2,  578;  same  as  to  conflicting  occu- 
pancy, 612;  also  vol.  1,  328,  occupancy  by  enclosure. 

Party  in  action  possession,  under  unrecorded  deed,  has  superior  title  to 
claimant  under  recorded  subsequent  deed,  vol.  2,  401. 

Possession  of  land  under  unrecorded  deed,  not  adverse  to  femes  covert, 
vol.  2,  376. 

A  party  holding  posesssion  for  a  continuous  period  of  20  years  not  inter- 
rupted by  decree  of  court,  vol.  2,  647. 

Under  a  senior  patent,  and  thirty  years  occupancy,  not  necessary  to  show 
actual  record  title,  vol.  2,  578;  same,  as  to  possession  by  metes  and  bounds 
for  20  years  vol.  1,  76-212. 

Adverse  holding  of  personal  property  for  five  years,  gives  perfect  title, 
vol.  2,  66. 

Party  must  show  in  himself  a  superior  title,  before  recovery  from 
another,  vol.  1,  373,  and  title  may  be  established  through  the  acts  of  an 
agent  of  the  patentee,  vol.  1,  669. 

Open  and  adverse  holding,  after  lease  expires,  authorizes  presumption  of 
notice,  vol.  1.  494.  and  it  is  error  to  instruct  the  jury,  that  actual  notice 
must  be  given,  vol.  lb.,  but  t^iant  cannot  deny  title  under  which  he  enters, 
if  lease  covers  land  in  controversy,  lb.,  and  lessee,  thus  becoming  tenant, 
must  hold  adversely  16  years  \yeiore  title  denied,  lb.,  same  as  to  statute 
of  Champerty,  lb. 

As  to  vesting  one  with  title,  under  older  deed  from  patentee,  and  in  pos- 
sesison  of  a  portion,  and  attempted  ouster  by  others,  vol.  1,  156. 

Where  lapse  of  time,  and  statute  of  limitations  are  relied  on  as  a  bar 
to  recovery,  vol.  2,  675. 

Instruction, — Conflict  of  proof,  where  possession  adverse  in  law,  or  both 
law  and  fact,  should  not  be  excluded  by  instruction  from  jury,  vol.  2.  532. 

Error  to  instruct  jury  that  actual  notice  must  be  given  adverse  claimant 
in  possession,  vol.  1,  494. 

Interference  by  an  older  title  to  about  five  acres  not  so  essential  as  to 
justify  a  rescission,  vol.  1,  366. 

A  surveyor'.^  report  that  shows  that  only  about  5  per  cent  of  the  whole 
amount  of  land,  sold,  is  within  the  interference,  vol.   1,  75. 

Possession  an^  occupancy  under  color  of  title,  gives  no  rights,  where 
asserted  or  procured  by  fraudulent  transfer,  vol.  2,  342. 

Land  and  Conveyance — Entry  Under  Junior  Patent — The  entry  on  land 
under  a  junior  patent,  out  side  of  the  interference,  does  not  give  the  person 
so  entering,  possession  of  any  part  of  the  land  within  the  interference.  .576 

Constructive  Possession. — Mayo  and  those  under  him,  having  the  elder 
grant,  were  in  the  constructive  possession  to  the  boundary  of  his  grant, 
when  appellee's  vendor  entered:  Held,  that  their  entry  only  operated  to 
oust  the  grantee  of  the  elder  patent  of  the  land  within  the  interference  to 
the  extent  of  the  actual  entry  and  enclosure 676 

Squatter's  Possession, — ^A  mere  squatter  acquires  no  possessory  right 
beyond  his  improvements , 589 

Defect  in  Documentary  Title  Cured  by  Long  Possession. — ^An  apparent 
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ADVERSE  POSSESSION— Continued, 
defect  in  a  chain  of  documentary  title  may  be  supplied  by  the  corroborative 
presumption   arising  from   long  and   continuous   possession  and   from   the 

acquiescence  in  the  occupancy / , 637 

Complicity  .Patents — ^Possesison  .Within  the  .Interference. — Appellants 
brought  suit  in  equity  against  the  appellee  to  quiet  their  title  to  a  tract 
of  land  embraced  by  a  patent  issued  in  1785.  The  appellee  claiming  a  part 
of  the  land  under  a  patent  issued  in  1827,  resisted  the  relief  sought.  Held, 
that  as  the  appellee  failed  to  show  that  he  had  had  the  actual  possession 
of  the  land  within  the  interference  for  more  than  twenty  years,  appelUnt's 
claim    should    prevaiL    i / 643 

ADVERTISEMENT— See  "Commissioners'  sales,"  under  "Equity." 

ADMISSIONS— 

Mere  admissions  of  the  correctness  of  a  demand  by  a  representative, 
does  not  bind  his  successor  in  office,  so  as  to  dispense  with  proof,  vol.  1,  447. 

AFFIDAVIT— 

Affidavit  must  show  good  defense,  see  **New  Trial."  Affidavit  necessary 
in  attachment,  see  '^Attachment."  Newly  discovered  evidence,  without 
affidavit,  see  "New  Trial." 

No  affidavit  necessary  in  equitable  action  against  garnishee,  on  a  return 
of  nulla  bona,  vol.  2,  583. 

Must  object  to  absence  of  affidavit  to  claims  filed,  by  a  defendant  in  a 
cross  petition,  before  trial,  vol.  2,  G44. 

Error  to  adjudge  sale  of  land,  in  absence  of  an  affidavit,  of  "no  personal 
property,"  vol.  2,  97. 

An  attachment,  without  prescribed  affidavit,  will  be  discharged,  vol.  1,  466. 

Where  ground  for  attachment  set  forth  in  verified  petition,  same  not 
necessary  to  be  stated  in  separate  affidavit,  vol.  1,  576. 

Affidavit  of  claimant  and  proof  of  account,  necessary  before  suit  against 
personal  representative,  vol.  1,  447,  but  not  so,  if  representative  refuses 
to  make  same,  lb. 

Where  affidavit  not  excepted  to,  court  will  regard  it  as  evidence,  vol.  1,  387. 

Executors  and  Administrators — Account  Against  Decedent — Sufficiency  of 
Affidavit. — The  affidavit  of  appellee  that  the  account,  sued  on,  against  dece- 
dent was  just  and  fair  and  included  no  usury,  nor  was  there  any  just 
set-offs,  and  the  affidavit  of  a  disinterested  witness  that  it  was  just,  sub- 
stantially conformed  to  the  requirement  of  the  statute 622 

Form  in  Which  Given. — The  affidavit  is  sufficient,  whether  it  allege  a 
"legal"  or  "just"  off-set.  It  is  not  required  that  it  be  a  literal  copy  of  the 
form    prescribed ■. .  .557 

AGENCY — See  "principal  and  Agent." 

ALIBI— Evidence  to  establish. — See  "Evidence." 

ALIMONY— See  "Divorce." 

ALTERATION  OF  INSTRUMENTS— 

Adding  the  words  "interest  from  date,"  after  signature  and  delivery,  and 
without  authority  or  knowledge  of  maker,  will  release  maker,  vol.  2,  55. 

A  subsequent  insertion  by  the  payee  of  the  name  of  another  as  drawee, 
win  discharge  endorser,  vol.  1,  515. 

ANOTHER  SUIT  PENDING— Cannot  be  shown  by  demurrer.— See  *Tleading." 

ANSWER— See  "Pleading." 

APPEAL  BOND— See  "Bond." 

APPEAL  AND  ERROR— 

Appellate  Court's  jurisdiction  extends  only  to  final  orders  and  judgments 
of  inferior  courts,  vol.  2,  170. 

Differentiations  in  a  mere  preponderance  of  evidence  for  reversal  on 
appeal,  vol.  1,  385-332-583. 
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APPEAL  ANi)  ERROR— Continued. 

To  late  to  except  to  defective  pleadings  on  appeal,  without  motion  for  new 
trial  below,  vol.  2,  271. 

Cross  appeal  will  not  lie,  where  no  judgment  in  appellees  favor,  vol.  2,  IW. 

Where  no  exceptions  found  in  record,  questions  cannot  be  raised  on  appeal 
vol.  1,  134-75-372,172,  vol  2,  62-222-200-316. 

Granting  or  refu-^ing  a  new  trial,  not  cause  of  reversal  of  judgment, 
vol.  2,  200-251. 

Appeal  from  quarterly  court,  and  voluntary  discontinuance,  vol.   1,  213. 

Judgment  will  not  be  reversed  for  clerical  misprision,  until  acted  on 
below,  vol.  2,  217. 

Where  records  of  former  suit  not  copied  in  bill  of  exceptions,  question  of 
res  judicata,  cannot  be  raised,  vol.  2,  56. 

Though  only  one  litigant  appeal,  judgment  will  be  reversed  in  entirety, 
if  controversy  cannot  be  adjusted  without  it,  vol.  2,  49. 

An  order  directing  filing  away  case,  not  final  from  which  appeal  will  lie, 
vol.  2,  28;  nor  as  to  motion  overruling  reinstatement,  lb. 

Appeal  from  judgment  of  damages  a-^sessed  by  jury,  in  action  of  trespass, 
will  only  lie  to  the  next  proper  tribunal,  vol.  2,  569. 

A  judgment  left  open  for  a  contingency,  not  final  from  which  appeal  will 
Ue,  vol.  1,  617. 

In  misdemeanor,  record  must  be  lodged  in  clerk's  office  of  Appellate  Court 
60  days  after  judgment,  vol.  1,  445. 

Filing  of  brief,  pending  action  on  motion  to  dismiss  an  appeal,  not  a 
waiver  of  motion,  vol.  2,  63. 

Without  judgment  against  them  as  executors,  that  question  cannot  be 
raised  on  appeal  as  individuals,  vol.  2,  572. 

An  objection  to  informality  in  Marshall's  bond,  cannot  be  raised  for  first 
time  on  appeal,  vol.  2,  588. 

Where  issue  has  been  joined  and  trial  had,  irregularity  of  pleadings  will 
not  avail  on  appeal,  vol.   1,  395. 

Same — ^as  to  ruling  of  the  court  in  rejecting  deposition  of  witness,  though 
erroneous,  vol.  1,  42. 

Appeal  in  Another  Case. — An  appeal  from  a  judgment  in  favor  of  the 
same  creditor  by  a  garnishee  in  another  case,  would  not  operate  to  suspend 
his  duty  to  proceed  against  the  other  garnishee,  and  secure  the  amount  due 
thereon.  Such  a  collection  might  have  discharged  the  garnishment  appealed 
from,  by  reason  of  the  debt  being  thus  paid.   249 

Appeal  to  Circuit  Court — New  Defense.— On  an  appeal  to  the  circuit  court 
the  action  should  be  tried  and  the  defendant  should  be  allowed  to 
put  in  any  sufficient  defense  as  if  the  suit  had  been  brought  originally  in 

that   court - 417 

Affidavits. — ^Where  from  the  affidavits,  etc.,  of  appellants,  it  is  not  shown 
they  were  prejudicial  by  the  judgment  below,  it  cannot  be  reversed  on 
appeal / 441 

Objections  to  Affidavit — It  is  too  late  to  object  to  the  sufficiency  of  an 
affidavit,  when  no  objections  were  made  on  the  trial  to  filing  the  reply  to 
which  it  was  attached,  nor  motion  made  to  strike  it  from  the  files. 

County  Court  Orders — ^Validity. — Citizens  of  a  county  cannot  prosecute 
an  appeal'  to  the  Appellate  Court,  in  the  name  of  the  county,  from  the 
orders  of  the  county  court  to  subscribe  stock  to  a  turnpike  company 487 

A  defendant  Cannot  Maintain  an  Appeal  Against  a  Co-defendant. — ^The 
appellants,  Goddard  and  others,  neither  attacked  the  mortgage  nor,  by 
impleading,  litigated  with  the  appellee,  N.  D.  Moore,  the  question  of 
priority,  nor  claimed  any  judgment  against  him.  Held,  that  as  co-defendant 
with  him,  they  cannot  maintain  an  appeal  again<^t  him 654 

Incomplete  Transcript — Clerk's  Certificate. — The  certificate  of  a  clerk, 
more  minute  than  necessary,  but  it  cannot  be  inferred  therefrom  that  any 
portion  of  the  record  is  omitted.     If  there  is  a  diminution  of  the  record, 

appellee  must  have  supplied  it  by  the  proper  writ t 63 

Evidence— Conflicting  Evidence — Province  of  Jury. — ^Where  the  evidence 
is  confficting  it  is  the  province  of  the  jury  to  decide  which  side  has  the 
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APPEAL  AND  ERROR— Continued, 
preponderance  and  the  Court  of  Appeals  has  no  power  to  interpose,  after 
the  court  below  has  refused  to  do  so 500 

Conflicting  Testimony— Verdict  Will  Not  Be  Disturbed.— Where  there  is 
an  apparent  diversity  in  the  eviednce  the  Court  of  Appeals  will  not  disturb 

the  verdict  of  twelve  jurors  who  saw  and  heard  the  witnesses 504 

Evidence  Conflivting— Case  for  Jury.^Where  the  evidence  is  conflicting  and 
the  jury  has  been  properly  instructed,  their  finding  will  not  be  diiiturbed..501 

Executors  and  Administratorsr-Duty  to  Have  all  Parties  Interested 
Brought  Before  the  Court- Process. — Though  service  of  process  upon  infant 
heirs  is  irregular,  a  judgment  in  favor  of  creditors  will  deprive  them  of 
no  right  which  they  may  have  as  against  them , 638 

The  administrator,  whose  duty  it  was  to  have  the  process  properly 
served,  could  not  take  advantage  of  this  error  on  appeal 538 

Injunction— Discharge  Interlocutory  Judgment.— The  discharge  of  an  in- 
junction is  an  interlocutory  judgment  from  which  there  is  no  appeal..409-478 

Final  Orders — ^Jurisdiction. — ^An  order  of  court,  reviving  an  action  for 
breach  of  promise,  upon  suggestion  of  the  death  of  the  defendant,  is  not 
such  a  final  order  as,  by  consent  of  the  parties,  will  give  the  Appellate 
Court   jurisdiction , 478 

Instructions — No  Error  in  Instruction  or  Admission  of  Testimony — ^Judg- 
ment Affirmed. — ^Where  there  is  no  error  in  giving  or  refusing  instruction 
or  in  admitting  or  rejecting  testimony  the  judgment  will  be  affirmed.  .430-422 

Instructions — Exceptions. — No  exceptions  were  taken  to  the  ruling  of  the 
court  in  giving  instructions  asked  for  by  appellee  and  refusing  the  one 
asked  for  by  appellant,  which  must  be  regarded  as  a  waiver  or  the 
errors  of  the  court   ^ 503-388-65 

Oral  Instructions — Must  Be  Objected  to  When  Given — Oral  instructions 
must  be  objected  to  when  given,  or  a  demand  to  have  them  reduced*  to 
writing,   to   be   available    on   appeal 532 

Mandate — ^Judgment  in  Conformity  Thereto — Court  of  Appeals  Without 
Power  to  Modify. — The  Court  of  Appeals  is  without  legal  power  to  modify 
or  change  the  judgment  of  a  lower  court  rendered  in  conformity  to  its 
former   opinion   and   mandate t 77 

Objections  to  Insufficiency  of  Petition. — An  objection  to  the  insufficiency 
of  a  petition,  in  the  failure  to  allege  that  the  plaintiffs  were  the  holders 
of  the  bills  sued  on,  may  be  made  on  appeal 706 

Evidence — Original  Papers  Destroyed.— On  an  appeal,  and  the  original 
papers,  books,  etc.,  u*ed  at  the  trial  below,  are  shown  to  ^ave  been 
destroyed  by  fire,  the  Appellate  Court  cannot  take  judicial  cognizance  of 
same,  no  copies  appearing  to  have  been  made , 108 

Bill  of  Exceptions. — The  bill  of  exceptions  will  be  treated  as  if  such 
evidence   had   been   entirely   omitted 108 

Defective  Record — How  Corrected. — Before  submission  of  a  cause  on 
appeal,  verified  by  the  certificate  of  the  clerk,  such  corrections  as  are  neces- 
sary may  be  made  as  prescribed  by  the  Code,  but  after  adjudication,  it  is 
too  late  to  move  its  correction - 409 

Remission  from  Judgment  to  Deprive  Court  of  Appeals  of  Jurisdiction. — 
The  remission  of  $2.00  from  a  judgment  is  not  sufficient  to  deprive  the 
Court  of  Appeals  of  jurisdiction,  although  it  left  a  balance  of  less  than 
$50    , ; : 582 

Reversal  for  Better  Preparation  of  Case. — Though  from  the  face  of  the 
pleadings,  the  appellate  Court  would  affirm  a  judji^ment,  where  injustice 
might  be  done  thereby,  a  rever-al  for  a  better  preparation  of  the  case 
below,  will  more  properly  adjudicate  the  rights  of  all  parties 80-687 

Time  Within  Whidi  to  Prosecute. — As  an  appeal  is  re(]nired  to  be  prose- 
cuted within  sixty  days  after  the  rendering  of  the  judgment,  and  not 
after  the  day  of  the  judgment,  that  day  is  included  in  the  count 460 

APPEARANCE— 

To   attachment   suit — Sec   "Attachment." 
See  "Judgment,"  ''Pleading."* 
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APPEAHANCE— Continued. 

Appearance  in  Appellate  Court  by  administrator,  waives  irregularities  as 
to  the  appeal,  or  bond,  vol.  2,  549. 

Same — ^No  process  being  served,  as  to  filing  exceptions  to  commissioner's 
report,  vol.  2,  306. 

Appearance  of  a  minor  cannot  be  entered  by  attorney,  vol.  1,  520. 

Appearance  in  Appellate  Court,  cures  defect  in  failure  to  execute  bond 
by  appellant,  vol.  2,  261. 

Appearance,  and  objecting  to  some  acts  of  processionvrs,  waives  formal 
notice  of  their  meeting,  vol.  2,  269. 

By  an  appeal  from  a  judgment  rendered  on  constructive  service  of  pro- 
cess, appearance  is  entered,  vol.  1,  128-228. 

Bonds — ^Motion  for  Judgment  on — Waiver. — Notice  of  a  motion  for  judg- 
ment on  a  bond  was  not  served  on  the  obligors  five  days  before  the  motion 
was  made.  Held,  that  the  error  was  waived  by  the  appearance  thereto, 
and  consenting  to  the   trial  without   objections 431 

Appearance— To  Attachment  Suit. — The  appearance  to  a  suit  in  attach- 
ment, removes  the  necessity  of  taking  refunding  bonds  as  required  by  the 
Civil  Code*  as  against  a  defendant  constructively  summoned,  as  the  creditors 
could  proceed  to   obtain  judgments   in  personam 22 

This  would  not  preclude  the  defendant,  by  proper  proceeding,  from  defeat- 
ing the  attachment  in  whole  or  in  part,  for  any  legal  cause  existing  previous 
to  such  appearance 22 

ARBITRATION  AND  AWARD— 

Arbitrators  award  competent,  see  ''Evidence;"  Right  of  counsel  to  submit 
action,  see  "Attorney  and  Client."  ' 

Where  parties  appear  before  arbitrators,  not  named  by  the  court,  but 
chosen  by  the  litigants,  their  award  is  binding,  vol.  2,  247. 

An  appeal  from  the  award  of  arbitrators  is  an  acceptance  of  notice  of 
the  arbitration,  vol.  1,  184. 

Informality  in  the  oath  administered  to  arbitrators  not  suflRcient  to  set 
aside  award,  vol.  1,  349. 

Where  an  arbitrator  discloses  the  fact  that  he  has  personal  knowledge 
of  part  of  the  transaction,  but  not  released  from  acting,  the  plaintiff  cannot 
subsequently  complain,  and  an  exception  to  the  award  on  that  ground 
was    properly    overruled 312 

ASSAULT  AND  BATTERY— 

In  action  for  assault,  evidence  of  general  character  not  admissible,  unless 
action  involves  same,  or  directly  affects  it,  vol.  2,  316. 

Instructions. — In  an  action  for  assault  and  battery,  an  instruction,  **if 
the  jury  believe  from  the  evidence  that,  at  the  time  the  blow  was  struck 
by  defendant,  she  believed  and  had  reasonable  ground  to  believe  that  it 
was  necessary  to  protect  herself  from  bodily  harm,  she  had  a  right  to  use 
such  force  as  wa^  necessary  to  protect  herself"  was  held  erroneous. ..  .262 

Excuse  on  Ground  of  Self-defense. — To  excuse  the  defendant  on  tlie 
ground  of  self-defense,  the  matter  constituting  same,  should  be  stated  in 
the  answer,  that  the  plaintiffs  may  have  notice  of  the  defense  relied  on.  .262 

ASSIGNMENTS— 

Priority  over — See  "Principal  and  Surety.*' 

An  assignment  of  a  bond  for  a  conveyance  of  land,  does  not  import  a 
warranty  of  title,  vol.  2,  222. 

Right  to  recover  damages  for  loss  of  goods  by  carrier,  mav  be  assigned, 
vol.  1,  133. 

Payment  on  notes,  one  only  having  been  assigned,  vol.  2,  300. 
Assignment  without  recourse  presumed  to  warrant  that  it  is  a  legal,  bind- 
ing consideration,  should  obligor  prove  insolvent,  vol.  1,  27t). 

ASSUMPSIT— Implied.— See  "Bills  and  Notes." 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— 

See  "Estoppel,"  "Husband  and  Wife,"  "Inches,"  "Guardian  and  Ward." 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— Continued. 

A  sale  to  operate  as  an  asisgnment,  must  be  to  prefer  a  creditor,  and 
the  vendor  was  insolvent,  vol.  1,  392-329. 

An  assignment  need  not  be  written  in  any  technical  form  nor  particular 
.     phraseology,  vol.  1,  533. 

Surrender  of  land  to  sheriff  for  sale,  on  return  of  execution,  nulla  bona, 
not  an  assignment,  vol.  1,  611. 

Transfer  of  purchase  money  notes  for  sale  of  land  in  contemplation  of 
insolvency,  and  to  prefer  a  creditor,  is  an  assignment,  vol.  1,  546. 

A  trustee,  bound  as  surety  for  his  assignor,  cannot  claim  priority  of 
payment  before  other  creditors,  vol.  2,  398. 

Trustee  cannot  sell  debts  of  assignor  at  a  sacrifice,  nor  allow  assignor 
to  collect  debts,  without  consent  of  creditors,  lb. 

ATTACHMENT— 

Giving  of  proper  bond — See  ''Bonds." 

Attorney's  fee  for  defending—See  "Attorney  and  Client." 

Appearance  by  attorney  to,  see  "Attorney  and  Client;"  "Costs,"  estoppel 
by  parties  to,  see  "Estoppel;"  Lient  created  by,  see  **Lien;"  Improper  Levy, 
see  "Levy;"  Pirority  of  Lien,  see  **Lien,"  "Process,"  "Judicial  Sales." 

An  attachment  without  the  prescribed  affidavit,  will  be  discharjred,  vol. 
1,  466.  * 

Cannot  be  sustained  where  creditor  had  actual  notice  of  assignment 
before  his  suit,  vol.  1,  533. 

Bond  must  be  given  for  restoration  of  property,  before  issued,  vol.  1,  299. 

Before  attachment  i^  issued  against  party  in  contempt,  he  should  be 
summoned  by  rule  to  appear,  vol.  1,  8. 

Fraudulent  transfer  of  property  and  wilful  appropriation  of  assets,  will 
justify  attachment,  vol.  2,  208. 

Bill  of  Sale,  though  property  not  actually  delivered,  when  will  justify 
attachment,  vol.  2,  239. 

Departure  from  State  and  concealment  so  as  to  avoid  summons,  suffi- 
cient grounds  for  attachment,  vol.  1,  576-299. 

The  concealment  involves  the  intent  of  the  debtor,  lb. 

Deed  lodged  for  record  before  attachm'ent  issued,  and  not  assailed  as 
fraudulent  or  voluntary,  vol.  1,  444. 

Creditor,  as  vendor  or  insured  property  of  one  to  whom  policy  had  been 
assigned,  has  right  to  attach  liability  of  company,  vol.  2,  545. 

Wife  entitled  to  exempt  property  of  husband  in  attachment  proceedings, 
vol.  1,  299. 

an  attachment  by  creditor  of  a  distributee,  before  allotment,  gives  piror 
lien,  vol.  1,  474. 

Necessary  affidavit  of  "not  sufficient  personal  property"  to  sustain  attach- 
ment on  non-resident's  real  estate,  vol.  2,  112. 

Attachment  and  sale  of  land  to  which  attaching  creditors,  only,  had 
equitable  title,  vol.  1,  518. 

Constitutional  Constmction. — ^An  attachment,  authorized  by  a  legislative 
enactment,  is  not  invalid,  which  seeks  to  subject  a  citizen's  property,  by 
reason  of  his  violation  of  its  provisions,  and  is  not  in  conflict  with  the  con- 
stitutional provision,  declaring  "absolute,  arbitrary  power  over  the  lives 
and  property  of  freemen  exists  nowhere  in  a  republic,  not  even  in  the 
largest  majority .; 21 

Proceedings  Under  Legislative  Enactment- Right  of  Debtor  to  Attack. — 
Though  an  attachment  be  authorized  and  is  instituted  under  an  act  of  the 
legislature,  it  does  not  prevent  the  debtor  from  showing  the  irregularities 
in  the  issual  of  the  attachments,  particularly  those  that  would  vitiate 
thenL    1 21 

Suit  (m  Bond-Criterion  of  Damages  as  to  Attorney's  Fee.— The  rule  is 
that  if  the  plaintiff  has  paid  or  contracted  to  pay  a  specified  sum  he  can 
recover  so  much  thereof  as  would  be  a  reasonable  compensation  to  his 
attorney  for  defending  the  attachment,  and  not  the  original  suit,  limiting 
this  to  compensation  to  one  attorney  only 381 
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ATTACHMENT— Continued. 

Creditor's  Suits — Attachments  Prior  Equities. — ^Attaching  creditors  only 
acquire  an  equitable  right  by  their  attachment,  which  is  subject  to  be 
defeated  by  any  prior  equity,  if  presented  and  litigated  in  proper  time 
and  manner , 322 

Mendor  and  Purchaser— -Deficit— "More  or  Less"  Annexed  to  a  Designated 
Attachment  Claim  of  Third  Person— Burden  of  Proof. — ^Appellant  sued  out 
an  attachment  and  had  it  levied  on  an  undivided  interest  in  a  store,  as 
the  property  of  Z.  Elliott,  who  was  in  the  possession  of  the  goods  and 
managing  the  business.  Appellee  claimed  to  be  the  owner  of  the  goods, 
and  made  himself  a  party  to  the  suit.  Held,  that  the  burden  of  proof  ws« 
on    him ,., 627 

Burden  of  Proof. — The  grounds  of  attachment  having  been  controverted 
by  the  answer,  the  burden  of  proving  it  thus  devolved  on  the  plaintiff.  .657 

Debtor  and  Creditor— Duty  of  Creditor  to  Show  Ownership  of  Property 
Attached. — It  is  the  duty  of  an  attaching  creditor  to  show  that  the  property 
attached  was  .that  of  his  debtor ( 246 

Priority  Over  Assignment — An  attachment  issued  and  summons  served 
before  an  assignee  of  chattels,  by  delivery,  acceptance  or  otherwise,  had 
acquired  a  vested  interest  in  the  property,  will  take  precedence 174 

Contract — Premature  Suit — Johnson  contracted,  in  writing,  with  WTialen 
to  cut  his  lumber,  payable  on  delivery,  but  subsequently  made  a  parol 
agreement  to  give  him  twelve  months  time.  A  few  months  afterwards, 
Johnson  sold  his  mill,  and  the  vendee  continued  to  cut  for  Whalen.  Held, 
that  an  attachment  against  Whalen  before  the  end  of  the  credit  period 
was   premature 341 

The  vendee  of  the  mill,  in  the  absence  of  a  special  agreement,  took  same 
under  whatever  contract  the  vendor  had  with  his  then  customers,  and 
subject   to   their   rights ^ 341 

Possession  by  Debtor  of  Attached  Land  Until  Valid  Sale.— The  debtor  is 
entitled  to  remain  in  possession  of  land  until  a  valid  judgment  of  sale  is 
rendered,  and   a   legal   sale   made  thereof 68 

ATTORNEY  AND  CLIENT—    • 

Fee  in  mutual  set-off  against  estate — See  'Descent  and  Distribution," 
"Guardian  and  Ward." 

See  Garnishment,"  as  to  allowance  of  fee;  "Actions,"  as  to  one  fee  in 
two  cases;  As  to  statement  in  absence  of  client,  seee  "Evidence;"  excessive 
fee  in  divorce  proceedings,  see  **Divorce." 

Where  attorney  submits  client's  case  to  arbitration,  and  act  acquiesced 
in  by  client,  the  award  will  stand,  if  otherwise  valid,  vol.  2,  118. 

Burden  of  proving  perfect  fairness  between  attorney  and  client,  is  on 
attorney,  and  client  need  not  allege  in  petition  that  a  transaction  was 
fraudulent,  vol.  2,  40. 

Duty  of  client  to  look  after  his  cause  of  action,  during  illness  of  attor- 
ney, and  inform  the  court  of  such,  vol.  2,  69. 

Attorney  fee  cannot  be  recovered  in  action  on  supersedeas  bond,  vol.  1,  347. 

An  attorney  is  entitled  to  compensation  from  any  one  of  the  signers  of 
a  petition  to  defeat  a  large  subscription  to  a  railroad  through  the  county, 
vol.   1,  421. 

Where  attorney  withdraws  from  case,  it  should  be  continued,  vol.  2,  697. 

In  a  joint  action,  attorney  cannot  represent  the  plaintiff  in  some,  and 
defendants  in  others,  vol.  1,  618. 

Attorney  must  be  appointed  for  non-resident  constructively  summoned, 
60  days  before  judgment  can  be  rendered,  vol.  1,  337. 

Attorney  cannot  enter  an  appearance  for  a  minor,  vol.  1,  520. 

Lien  for  Fee,  on  Rent  Accrued. — ^The  attorney  for  the  debtor  is  entitled 
to  a  superior  lien,  for  a  reasonable  attorney  fee,  on  the  rents  accruing  on 
the  attached  land  from  the  time  the  debtor  was  dispossessed,  until  the 
second,  valid  sale 68 

Compensation  and  Lien  of  Attorney. — ^An  attorney  has  a  statutory  lien 
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on  the  fund  in  litigation  and  an  order  for  paying  his  allowance  out  of 
that  fund  is  not  erroneous / , 648 

Suit  Dismissed  by  Client— Lien  for  Fee— Release  Pleaded.— An  attorney 
has  a  lien  on  a  claim  placed  in  his  hands  for  collection,  and  he  may  resist 
the  dismissal  in  pursuance  of  an  agreement  of  his  client,  but  this  does 
not  authorize  a*  judgment  in  disregard  of  the  release  pleaded 688 

Fee  for  Services  for  Non-resident  Defendant — ^An  attorney's  fee  can  only 
be  allowed  counsel  for  a  non-resident  defendant,  to  be  taxed  as  costs,  when 
such  services  are  rendered  upon  appointment  by  the  court,  and  not  when 
employed   by    the    defendant • , 172 

Consent  Judgment — Power  to  Change. — ^After  a  consent  has  been  agreed 
on  by  litigants,  their  attorneys,  cannot  change  or  annul  same 352 

An  attorney  has  no  power  to  compromise  his  client's  suit,  nor  to  set  aside 
a  judgment  in  his  favor , 352 

Presumption  of  Employment. — ^Acquiescence  by  a  party,  for  ten  years, 
in  payments  made  to  an  attorney  for  her,  is  presumption  of  employment 
of   the   attorney  to   make   such  collections 47- 

Responsibility  of  One  Member  for  Moneys  Collected  by  the  Other. — 

Where  one  member  of  a  law  firm  collects  money  of  a  client  of  the  firm, 
either  member  of  the  firm  is  personally  liable  to  the  client  therefor.  . . .  236 

AUCTIONS  AND  AUCTIONEERS— 

Warranty  of  Soundness  by,  the  Act  of  the  Seller — ^Affirming  a  Thing  to  be 
a  Thing  Which  Is  False— Constructive  Fraud. — ^If  an  auctioneer  warrants 
the  soundness  of  the  property  sold  by  him,  his  act  is  that  of  the  seller, 
and  if  that  does  not  imply  a  warranty,  it  would  be  constructively  fraudu- 
lent, for  to  a£firm  as  a  fact  that  which  is  false,  whether  known  to  be  so 
or  not,  is,  in  law,  a  fraud ». 606 

Failure  of  Consideration.- "Where  property  sold  by  an  auctioneer  is  of 
no  value,  on  account  of  unsoundness,  at  the  time  of  the  sale,  there  is  a 
total  failure  of  consideration  which  exonerates  the  purchaser  from 
liability .- 606 

BAIL— 

A  bail  bond,  stipulating  for  the  appearance  of  a  defendant  at  any  other 
term,  than  the  next  after  its  execution,  is  void,  vol.  1,  451. 

A  defendant,  prevented  by  military  power  from  appearing  before  an 
adjudged  forfeiture,  presents  a  good  defense,  vol.  1,  462. 

BAIL  BOND— Pardon  before  suit  on.— See  "Pardon." 

BANKS  AND  BANKING— 

A  certificate  of  secretary  of  a  foreign  state  sufficient  to  prove  a  bank 
legally  incorporated,  vol.  1,  346. 

BAR  TO  ACTION— 

Judgment  on  Claimant's  bond — See  "Judgments." 

See  "Pleading,"  "Sales,"  "Acquiescence." 

Failure  to  except  to  a  commissioner's  report  though  not  confirmed,  but 
filed,  heid  to  be  a  bar  to  a  subsequent  action,  vol.  1,  440. 

Allegation  of  answer  that  plaintiff  was  not  of  age  when  suit  filed,  was 
a  denial  of  the  right,  and  bar  to  the  action,  vol.  1,  224. 

BAILMENTS— 

Storing  of  partnership  property. — See   *TartnerBhips." 

A  contract  by  a  bailee  to  become  responsible  for  existing  debts  of  steam- 
boat, does  not  cover  debts  contracted  by  former  bailees  for  speculation, 
vol.  2,  289. 

Bailee's  Right  to  Compensation  for  Storing  Property.— A  bailee,  who  has 
the  custody  of  property,  upon  notifying  the  owners  to  remove  same,  and 
they  fail  to  do  so,  is  entitled  to  compensation  for  removal  and  storage.  291 

Leaving  Property  Without  Instructions  as  to  Ownership^-The  mere  leav- 
ing of  personal  property  with  a  bailee,  will  not  invest  him  presumptively 
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with  ownership j 36 

Same. — He  would  only  hold  a  special  property,  so  long  as  he  held  posses- 
sion, and  his  special  rights  and  responsibilities  would  end,  when  the  property 
was  taken  from  him  by  others  than  the  bailor 36 

Contract  for  Hire  of  Prap>erty— Breach  of  Warranty.— A  bailee,  for  hire 
of  property  for  a  specific  period,  if  deprived  of  the  use  thereof  by  a  superior 
title,  or  by  the  act  of  law,  may  resort  to  the  implied  warranty  of  undis- 
turbed possession  for  the  term 357 

Same — ^Act  of  Goyemment. — If  in  the  exercise  of  eminent  domain  or 
other  power  in  the  government,  it  takes  the  property,  it  thereby  becomes 
responsible  to  the  holder  of  the  title  for  its  value,  but  not  to  the  bailee 
for  a  term. j 357 

BIDDERS— See  "Judicial  Sales." 

BEQUEiST— See  "Wills.'' 

BETTING— See  "Gaming." 

BILLS  AND  NOTES— 

Actions  on,  necessary  allegation,  see  'Tleading;"  see  "Limitations  of 
Actions;"  Purchase  money  note  as  lien,  see  "Lien;"  see  "Set-off  and  Coun- 
terclaim;*' Action  on  note  without  proof  of  dishonor,  see  "Actions,"  see 
"Pleadings;**  see  "Alteration  of  Instruments;'*  Parol  agreement  for  exten- 
sion, see  "Evidence;"  Abatement  of  action  on  demand  draft,  see  "Abate- 
ment;** Gift  in  contemplation  of  death,  see  "Gifts;**  see  "Usury,**  'Trineipal 
and  Surety." 

A  purchaser  of  note,  assigned,  after  maturity,  takes  it  subject  to 
equities  while  in  hands  of  payee  ,vol.  2,  666. 

Where  two  notes  are  due,  and  only  one  assigned,  payments  will  be 
credited  to  unassigned  note;  converse  when  unassigned  note  not  due,  vol. 
2,  300. 

i^ote  taken  up  by  a  volunteer,  though  assigned  to  him  without  recourse, 
is  held  to  be  discharged  as  against  the  obligor,  in  suit  to  enforce  col- 
lection, vol  2,  667. 

Payment  of  note  of  another,  against  whom  suit  had  been  threatened, 
under  promise  to  renew  with  appellants  as  sureties,  held  a  binding  con- 
sideration, vol.  2,  667. 

Failure  to  present  note  at  place  of  payment,  when  commercial  inter- 
course with  that  city  suspended,  does  not  release  endorser,  vol.  2,  77. 

A  bill  of  exdiange,  unstamped  according  to  act  of  Congress,  not  invalid, 
vol.  1,  487. 

In  the  absence  of  proof  to  the  contrary,  a  bill  of  exchange  is  supposed 
to  have  been  endorsed  before  it  became  due,  vol.  1,  487. 

A  note  given  to  secure  the  discharge  of  one  from  the  army,  h^d  to 
constitute  a  valid  consideration,  vol.  2,  647. 

Where  plea  of  failure  of  consideration  is  made,  burden  of  proof  is  on 
defendant,  vol.  1,  2a5. 

Dual  relation  of  an  obligor  and  endorser,  vol.  1,  42. 

Computation  of  interest  where  partial  payments  are  made,  vol.  1,  504. 

Where  note  assigned  without  knowledge  of  payee,  he  is  entitled  to  set- 
off to  extent  of  payment  made  before  he  knew  of  assignment,  vol.  2,  121. 

Parol  Assignment  will  operate  as  an  equitable  transfer  of  indemnity 
against  loss  by  endorsement  of  another  note,  vol.  1,  382,  and  cannot  destroy 
obligatory  effect  of  note,  voL  1,  146. 

Purchaser  of  the  interest  of  a  payee  in  a  note  becomes  invested  with  the 
equitable  title  and  subrogated  to  his  rights,  vol.  1,  600. 

Where  lumber  delivered  at  certain  point  in  payment  of  note,  obligor  can 
recover  for  loss  of  same  if  not  taken  by  payee,  voL  2,  476. 

Possession  of  note  by  pUintiff  and  filing  it  with  petition,  sufficient  to 
authorize  recovery  of  amount  due,  vol.  2,  261. 

As  to  what  is  held  to  be  a  loan  of  money,  and  not  a  sale  of  notes,  toL 
2,  474. 
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Lapse  of  time  cannot  operate  as  a  statutory  bar  to  an  action  on  note, 
vol.  2,  560. 

As  to  waiver  of  daim  for  set-oflf,  by  declaration  in  presence  of  pur- 
chaser, vol.  2,  284. 

The  statement  that  one  deems  himself  bound  on  a  bill  of  exchange  not 
construed  as  an  unconditional  promise  to  pay,  vol.  2,  79. 

A  purchaser  of  a  note  for  a  valuable  consideration,  before  maturity,  is  a 
bona  fide  owner,  vol.  1,  424. 

An  agreement  to  extend  a  note  at  payor's  own  pleasure,  when  it  becomes 
due,  is  valid,  vol.  1,  491. 

But  should  the  interest,  payable  annually,  not  be  paid,  the  privilege  is 
forfeited,  vol  1,  16. 

Charging  one's  note  against  his  account  by  a  bank,  does  not  impair  the 
efficacy  of  the  note  nor  change  the  character  of  the  debt,  vol.  1,  170. 

The  fact  that  an  obligee,  under  promise  to  do  so,  failed  to  secure  addi- 
tional surety  on  the  note,  is  no  defense  to  it,  vol.  1,  146. 

Same — He  can  only  be  held  liable  for  damages  done  the  promisee,  vol. 
1,  146. 
Same — Which  may  be  done  by  counter-claim  in  the  same  suit,  lb. 
Payments  made  on  note  by  obligor  before  assignment  or  transfer,  though 
not  entered,  vol.  1,  281. 

Action  on  Before  Due — Parties. — A  holder  of  notes,  none  of  which  were 
due,  when  a  cros?  petition  was  filed  by  him,  cannot  have  judgment  there- 
for,  as   only   the   allegations   could   be   taken   as    confessed,   and   not    its 

prayer,    t 433 

Necessary  Parties. — In  the  contest  over  the  land  for  which  said  notes 

were  given,  he  would  be  a  necessary  party,  his  interest  being  involved.  .433 

Bill  of  Exchange — ^Accommodation  Endorser. — The  endorsement  of  a  bill 

of  exchange  by   one,   for  the   purpose  of  assisting  the   drawer   to   obtain 

credit  at  the  discounting  bank,  cannot  be  held  liable  on  same,  by  the  payee, 

especially  where  such  facts  were  known  to  the  acceptors .181 

Same — ^Implied  Assumpsit. — As  a  matter  of  law,  nothing  else  appearing 
than   a  bill   of   exchange,   there   would   be   no   implied   assumpsit   by   the 

drawers  to  the  acceptors  who  may  have  paid  same 181 

Same. — But  when  said  such  bills,  are  drawn  on  letters  of  credit  to  enable 
a  party  to  purchase  and  ship  produce,  this  presumption  would  be  rebutted 
and  the  drawer  would  become  the  primary  debtor,  and  liable  to  the  acceptor 

for    advances 181 

Accommodation  Endorsers — ^Indemnity — Exoneration. — ^The  last  accommo- 
dation endorser  on  a  bill  may  look  for  indemnity  to  the  one  endorsing 
next  before  him  and  a  lien  resulting,  on  the  levy  of  an  execution  on  the 
former  endorsers  property  inures  to  the  last  endorser's  benefit,  and  if  the 
payee  interferes  and  suspends  the  execution  the  last  endorser  is  exon- 
erated  , 373 

Consideration. — A  note,  given  to  secure  a  payment  for  property  taken, 
a?  a  bribe  to  prevent  prosecution  of  one  of  the  obligors,   is  illegal  and 

without   consideration 325 

Consideration — Compromise. — A  compromise  with  the  legatees,  to  avoid 
threatened  litigation  over  the  will  of  the  testator,  is  held  to  be  a  good 
and  binding  consideration  in  a  note  given  in  full  settlement  to  said  devjsees. 

when  free  from  fraud  and  over-reaching 86 

Illegal  Consideration — New  Obligation  by  Replevying. — Although  the  ille- 
gality of  an  original  consideration  might  constitute  a  bar  to  an  action  on 
a  note,   yet   where   judgment   is   permitted   thereon,   a   new   obligation   is 

created  by  replevying  it < 76 

Bill  of  Exchange— Endorser — Consideration  for — Banks  and  Banking. — 
Where  a  discounting  bank,  requests  an  endorsement  of  other  than  the 
payee  of  a  draft,  and  such  endorsement  is  given,  the  payment  of  the 
amount  to  the  payee,  is  a  sufficient  consideration  to  hold  the  other  en- 
dorser liable 5 * 623 

46 
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Same — Consideration. — The  execution  and  delivery  of  a  new  note,  to 
set-off  one  previously  given,  will  carry  all  the  safeguards  as  to  a  valuable 
consideration  that  the  old  note  had,  though  the  payee  be  a  different 
person    522 

Deposit  of  Amount  Due  With  Clerk.— The  deposit  of  amount  due  on  a 
note,  with  a  clerk,  without  an  order  of  the  court,  is  not  a  legal  payment 
80  as  to  amount  to  a  discharge  of  liability  thereon 115 

Same. — The  obligor  in  a  note,  who  voluntarily  makes  such  a  deposit, 
assumes  all  responsibility  therefor,  and  cannot  look  to  the  court,  for  aid, 
though  the  court  permitted  the  order  reciting  the  fact  that  the  funds  were 
placed  in  the  hands  of  the  clerk,  to  be  filed 115 

Payment  to  Administrator  for  Rent — ^Demurrer. — ^A  note  was  given  the 
administrator  for  rent  of  decedent's  property,  and  upon  suit  being  brought, 
appellants  resist  payment  upon  the  ground  of  a  possibility  of  having  to 
make  payment  to  the  heirs  for  the  same  debt.  Held,  that  a  demurrer  to 
this  answer  was  improperly  overruled 266 

Same — Interest. — A  note,  providing  "not  to  be  paid  in  money,  but  land 
at  my  death,"  will  not  carry  interest  until  that  contingency  happens.. 522 

Promise  of  Payee  to  Secure  Additional  Sureties. — ^Though  a  note  be 
delivered,  with  the  understanding,  that  another  is  to  sign  it,  it  is  obligatory 
on  those  signing,  if  the  additional  surety  be  not  secured 201 

Claim  of  Payments. — ^A  claim  of  payment  on  a  note,  to  be  applied  on 
another  note  of  a  different  amount,  to  be  thus  transferred,  must  be  proved 
absolutely,  and  not  by  a  contrariety  of  evidence 711 

Statute  of  Limitations. — ^A  note,  payable  at  some  future  time,  depending 
on  a  contingency,  is  held  not  to  be  due  until  the  happening  thereof  (though 
it  may  read  on  the  face  of  same,  "payable  one  day  after  date"),  and  the 
limitations  would  begin  to  run,  from  such  due  date 552 

BONDS— 

Sureties  on,  see  "Principal  and  Surety;"  see  "Injunction;"  Liability  on 
bond  under  indemnifying  bond,  see  "Indemnity,"  "Estoppel;"  Judgment  in 
favor  of  sureties,  see  "Judgment,"  'Trincipal  and  Surety,"  *'\'endor  and 
Purchaser;"  Appearance  in  Appellate  Court  cures  defect,  see  "Appearance;" 
Right  of  county  court  to  release,  see  "Principal  and  Surety." 

Attachment  bond  as  required  by  section  440,  C.  C,  see  vol.  1,  299. 

A  bond  that  does  not  show  name  of  guardian  ward  or  surety,  though 
signed  by  guardian  and  surety,  insufficient,  vol.  2,  202. 

Bond  to  Commonwealth  for  benefit  of  person  entitled  to  receive  it,  good, 
vol  2,  335;  also  vol.  1,  130;  also  vol.  3,  634. 

Renewal  of  bond  by  trustees  of  jury  fund  containing  only  one  of  former 
sureties,  if  accepted  by  court,  is  renewal  in  entirety,  vol.  1,  238. 

A  receiver  mu^t  execute  bond  before  entering  on  discharge  of  his  duties, 
vol.  1,  518. 

Upon  entering  into  recognizance  at  the  examining  trial,  defendants  former 
bond  discharged,  vol.  1,  565. 

Mistake  in  clerk  in  omitting  proper  order  for  counter  surety,  for  the 
purpose  of  releasing  former  bond,  vol.  1,  25. 

Appeal  Bond— Liability  of  Obligors^— Removal  of  Part  from  the  State. — 
An  appeal  bond,  to  restrain  the  collection  of  taxes,  covenants  to  pay  the 
amount  of  the  taxes  restrained,  and  the  fact  of  the  amount  of  such  taxes 
dufe  by  each  obligor  therein,  could  not  be  stated  in  the  judgment,  will 
not   preclude  its   collection.    v • . .  •  548 

Attachment  for  Rent — Improper  Bond. — Where  an  attachment  for  rent 
is  issued,  under  the  statute,  a  proper  bond  in  compliance  therewith,  provid- 
ing for  damages  in  double  the  amount,  shall  be  given.  Any  bond,  not  in 
conformity  thereto,  would  deprive  the  defendant  of  his  action  for  such 
damages / 220 

Bail  Bonds— One  B<Mid  for  Appearance  in  Two  Indictments. — ^Where  two 
indictments  have  been  rendered  against  a  defendant,  in  a  court  where 
jurisdiction  is  limited  to  a  fine  of  $100,000,  taking  of  one  bond  for  $200,000 
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for  appearance  in  both  case),  is  void ". , 224 

Same — ^Dismissal  of  Indictment — ^Releasing  a  defendant  upon  such  a  bond 
will  operate  to  dismiss  the  proceedings  against  him  entirely 224 

Bond,  Common  Law— Liability  for  Collecting  Taxes  Under. — Though  under 
a  common  law  bond,  a  deputy  and  his  sureties  would  not  be  responsible 
for  refusing  to  collect  the  taxes  of  his  predecessor,  but  where  he  actually 
makes  such  collections;  he  and  the  sureties  are  responsible  therefor 558 

Bond  of  Sheriff— Breach— Leaving  State  After  Property  Comes  in  His 
Hands. — Property  coming  into  a  sheriff's  hands  on  attachment,  must  be 
preserved,  and  an  illegal  conversion  of  same,  and  leaving  of  the  State,  is 
a  breach  of  his  bond 515 

Same — Pleading — ^Petition. — ^A  petition  that  charges  such  a  breach  is  sub- 
stantially   good ^ 515 

Constable's  Bond — ^Allegations  in  Petition  as  to  Liabitity-^nerties. — 
A  petition,  on  a  constable's  bond,  for  liability  for  dereliction,  must  specify 
each  debt,  and  the  reason  of  the  liability  therefor,  whether  because  of  its 
loss  by  reason  of  his  non-performance  of  duty,  or  whether  collected  and 
failure   to   pay   the  amount  over 514 

Indemnity — ^Mortgage— Surety  of  replevin  bond  was  simultaneous  with 
the  mortgage  for  his  indemnity,  hi^  claim  on  account  of  the  replevin  bond 
had    priority    over    all    others. 654 

Excess  Judgment. — On  motion  for  judgment  on  bond  for  rent  distrained, 
the  obligors  are  not  liable  beyond  the  amount  distrained,  and  ten  per 
centum,  statutory  damages;  section  721,  Civil  Code .• 431 

Presumption  of  Validity. — The  legal  presumption  of  validity  attaches  to 
a  bond;  the  extraneous  evidence  therefore  of  invalidity  should  so  far  over- 
come the  same  evidence  of  validity  as  also  to  rebut  the  legal  presumption 
of  genuineness , 178 

Injunction  to  Prevent  Recovery  on. — ^Before  recovery  of  amounts  due  on 
a  bond,  can  be  had,  it  must  be  shown  that  payments  made  by  the  com- 
missioner to  the  distributees  of  an  estate,  were  advances  by  him  personally, 
and  not  of  a  fund  alleged  to  have  been  paid  in  full  discharge  of  the  bond..  144 

Liability  for  Failure  of  Defendant  to  Appear. — A  bond,  that  the  defendant 
should  appear  to  answer  the  charge  of  larceny,  and  not  to  depart  without 
leave  of  court,  is  good  against  the  sureties,  though  the  indictment  be 
quashed ^ 719 

Same. — The  removal  from  the  State  of  some  of  the  obligors  in  a  bond, 
would  not  relieve  the  others  therein  from  liability  for  the  amount  of  all 
taxes  enjoined.  And  any  lo^s  sustained  by  such  removal,  would  be 
adjudged  against  the  remaining  bondsmen 549 

Mere  Misdescription  in  Writing  Constable's  Bond. — The  use  of  the  word 
"constable"  in  writing  a  marshal's  bond,  being  a  mere  misdescription,  it 
could  legally  neither  enlarge  nor  diminish  the  obligor's  responsibility. . .  .175 

Same. — It  would  be  a  sufficient  bond  if  the  word  "constable"  in  "And 
in  all  other  things  shall  faithfully  and  truly  perform  the  said  office  of 
constable,"  etc.,  was  entirely  omitted , 176 

BOND  FOR  TITLE— 

See  "Covenant." 

Sections  20  and  22,  Rev.  Stats.,  literally  applies  only  to  executed  con- 
tracts of  sale,  and  not  sales  by  bond  for  title,  vol.  1,  142. 
See  also  "Assignment,"  ^'Equity." 
Possession  of  as  estoppel  to  claim  defects  in  boundary. — See  "Boundary." 

BONA  FIDE  PURCHASERS.— See  "Vendor  and  Purchaser,"  "Ouster." 

BOUNDARIES— 

See  "Adverse  Possession." 

Establishment  of  boundary  by  landmarks  of  long  recognition,  not  affectad 
by  junior  conveyance  attempting  to  go  beyond  the  line,  vol.  2,  232. 

Natural  boundaries  control  and  define  land  appropriate  under  patent 
calling  to  run  with  meanders  of  river,  vol.  2,  612. 
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BOUKDAfilES— Continued. 

Possession  of  Bond  for  Title.— The  possession  of  a  bond  for  title  for  s 
number  of  years,  in  which  a  specific  boundary  U  designated,  will  estop  a 

defendant  from  claiming  a  defect  in  the  boundary 313 

Lines  Coincide— Undisturbed  Fence— Ancient  Harks— Posseaaion.— The 
line  running  S.  6OV2  East  to  three  beech  trees  is  precisely  coincident  with 
the  line  designated  in  the  conveyance  from  Floyd  to  Dubberly  in  the  year 
1820.  This  being  a  strong  fact  and  corroborated  by  the  long  and  undis- 
turbed fence  on  the  line,  by  the  ancient  marks  upon  it  and  by  the  actual 
possession  for  many  years,  hdd  to  establish  a  boundary.   ..." 644 

BRIBE — ^To  prevent  prosecution,  note  given  for. — See  "Bills  and  Notes." 

BROKERS— 

See  "Custom  and  Usage." 

Broker  bound  to  strictly  obey  the  orders  of  his  customers  or  principal, 
'  to  keep  or  dispose  of  :<tocks  in  his  hands,  vol.  2,  499. 

Where  client  requests  replacing  of  stocks  sold  under  prior  transaction, 
cannot  complain  of  loss  on  same,  though  second  purchase  repudiated  on 
day  of  purchase,  vol.  2,  244. 

BURDEN  OF  PROOF— 

See   * 'Evidence." 

In  actions  between  attorney  and  client,  see  "Attorney  and  Client." 

Proving  agency,  see  "Principal  and  Agent." 

Mistake  in  contract,   ^ee  "Contracts." 

Extension  of  term  of  court,  see  "Courts." 

Consideration  of  Deeds,  see  "Deeds." 

See  "Bills  and  Notes." 

In  avoidance,  see  **Pleading." 

In   attachment   proceedings,   see   "Attachment." 

Purchase  of  lands  with  partnership  funds,  see  "Partnership." 

Deed  attacked  for  fraud,  see  "Deeds." 

Strangers  or  other  persons  not  bound  to  inquire  of  the  agency  of  one 
found  at  depot,  vol.   1,  133. 

A  purchaser  of  assets  of  a  railroad  corporation  under  order  of  court, 
not  liable  for  debts  of  the  company,  vol.  1,  618. 

Same — Nor  liable  for  unpaid  right-of-way  sold  to  first  organization,  lb. 

Injury  in  transit,  not  the  result  of  improper  conduct  of  carrier;  liability 
only  for  value  received  for  damaged  goods,  vol.  1,  490. 

Responsibility  of  express  company  for  goods  taken  by  robbers,  which 
were  not  delivered  in  reasonable  time  after  receipt,  vol.  1,  295. 

Right  to  recover  damages  for  loss  of  goods  by  carrier,  may  be  assigned, 
vol.  1,  133. 

Carrier  held  liable  for  failure  to  deliver  goods  delivered  at  its  depot  to 
one  in  charge  though  not  an  agent  of  company,  vol.  1,  133. 

Carrier  bound  to  know  by  whom  their  office  is  kept  and  by  whom  their 
business  is  done,  lb. 
CERTIFICATE— See  "Evidence,"  "Acknowledgement." 

CHAMPERTY— 

An  action  cannot  be  maintained  in  the  name  of  one  for  the  sole  benefit 
of  another  under  a  champertous  agreement,  vol.  2,  144. 

The  court  will  not  presume  champerty  nor  infer  it  without  strong  proof, 
vol.  I,  388. 

The  statute  does  not  apply  until  tenant  has  held  adversely  to  his  landlord 
for  15  years,  vol.  1,  494. 

CHATTELS— 

Vendor  and  Purchaser — Decretal  Sale — Retention  of  Property  by  Defend- 
ant— Constructive  Fraud — Debtor  and  Creditor. — ^The  possession  of  personal 
property  by  an  execution  creditor  after  a  decretal  sale  as  agent  of  the 
purchaser  does  not  come  under  the  rule  that  a  vendor's  possession  after  his 
absolute  sale  of  movable  property  is  a  constructive  fraud .-.372 
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CHATTELS— Continued. 

Estate  for  Years. — ^An  estate  for  years  in  land  is  regarded  in  law  as 
inferior  to  an  estate  for  life,  or  an  inheritance.  It  is  only  a  chattel  and 
becomes  part  of  the  personal  estate  of  the  lessee ^ 448 

CHATTEL  MORTGAGES— 

Where  all  the  stock  of  goods  upon  which  a  mortgage  was  given,  was 
sold,  the  lien  thus  created  was  lost,  vol.  1,  259. 

A  mortgage  of  "all  my  personal  property,  consisting  of  all  the  stock  of 
horses,  cattle,  sheep  and  hogs,"  and  "all  farming  utensils  of  every  kind 
and  description,  etc.,  not  exempt/*  held  to  cover  only  the  property  men- 
tioned by  word  of  instrument,  vol.  1,  511. 

CHOSE  IN  ACTION— Pass  by  donation,  see  *'Gift." 

CHURCH   PROPERTY— See   'Heligious   Societies,"   "Abandonment." 

CITIZENS— 

A  legislative  act  cannot  make  voluntary  rebellion,  involuntary  expatria- 
tion, vol.  1,  100. 

A  citizen  may  expatriate  himself,  but  act  of  legislature  cannot  denation- 
alize him  without  his  concurrence,  vol.  1,  100. 

Judicial  conviction  of  some  crime  necessary  to  a  forfeiture  of  citizen- 
ship, vol.  1,  100. 

CLAIMS— 

Priority  on  a  replevin  bond — See  "Bonds." 
See  "Estoppel." 

CLAIMANT'S  ISSUE— 

In  an  attachment  suit,  where  a  claimant  is  successful  in  sustaining  his 
claim  to  part  of  the  property,  error  to  adjudge  the  costs  of  the  suit  against  ' 
him,  though  the  attachment  be  sustained  in  all  other  particulars,  vol.  2,  238. 

Claimant,  before  action  is  brought  against  personal  representative,  must 
demand  payment,  accompanied  by  sworn  proof  of  account,  vol.  1,  447. 

CLERK  OF  COURT— 

Liability  of  attesting  to  validity  of  bond — See  "Bonds." 

Duty  of  clerk,  issuing  execution,  to  endorse  a  release  of  surety  on  bond, 
vol.  1,  484. 

Liability  of  Clerk  for  Attesting  to  Validity  of  Bond. — Where  a  clerk  so 
far  neglects  his  duties  as  to  take  and  attest  a  bond  without  getting  the 
names  of  the  proposed  securities  (and  which  had  been  approved  by  the 
court),  to  it  in  such  a  manner  as  to  bind  them,  he  and  his  sureties  are 
liable  for  this  official  misconduct *. 178 

Indexes — Cross-indexes — Who  to  pay  For. — It  is  the  duty  of  circuit  clerks 
to  make  original  indexes  to  his  records  and  he  cannot  legally  demand  pay 
therefor.  Neither  the  law  nor  the  court  required  or  authorized  the  circuit 
clerk  to  make  a  cross -index  and  if  he  made  one  he  has  no  legal  claim  for 
compensation  upon  either  the  State  or  county , 366 

CODICIL— See  "Wills." 

COLLATERAL  ATTACK— 

See  *  Deeds,"  '*  Judgment." 

Records  of  a   suit   not   subject  to— See   "Evidence." 

COLLEGES  AND  UNIVERSITIES— 

Endowment — Removal — Construction  of  Act  to  Consolidate — Return  of 
Subscription. — This  action  was  brought  by  appellees,  citizens  of  Mercer 
county,  holders  by  assignment  of  a  certificate  of  stock  for  the  permanent 
endowment  of  Bacon  College,  against  appellant  to  compel  the  payment  of 
the  attached  coupons.  Certificates  of  stock,  for  subscriptions  to  said  Bacon 
College,  were  issued  to  citizens  of  Mercer  county,  and  afterwards  by  an 
act  of  the  legislature,  said  college  was  consolidated  and  removed  to  Fayette 
county,  and  providing  a  refund  to  the  citizens  of  Mercer  county  the  nomi- 
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•COLLEGES  AND  UNIVERSITIES— Continued. 

nal  value  of  unpaid  coupons,  and  all  scholarships  subscribed.  Held,  that 
as  the  certificates  are  transferable  on  their  face;  the  citizens  of  Mercer 
county  holding  same,  were  entitled  to  collect  same  in  money  instead  of 

tuition  benefits .| 639 

Same. — The  same  right  conferred  upon  the  donor  to  collect  the  subscrip- 
tion, would  be  conferred  on  their  assignee,  a  resident  of  Mercer  county.  .639 
Removal  to  Another  County — Liability  for  Refund  of  Stock  Subscriptions. 
— Where,  by  the  act  of  the  legislature,  authorizing  the  removal  of  a  uni- 
versity from  one  county  to  another,  and  requiring  the  refunding  of  stock 
subscription  to  original  subscribers  in  the  first  county  in  which  the  universi- 
ty was  located,  **the  amount  of  tuition  unpaid  to  them,"  as  provided  in  their 
stock,  where  one  of  the  subscribers  had  removed  from  the  county  before 
the  passage  of  said  act,  ho  would  not  be  entitled  to  the  benefits  thereof.  .451 
Schools  and  Colleges — ^Act  of  Legislature  Dissolying — Void  Acts. — The  legis- 
lature has  no  power  to  dissolve  an  educational  corporation  created  and  in 
existence  for  a  number  of  years,  and  order  an  appropriation  of  the  property 
diflferent  from  that  for  which  it  was  createdl    62^) 

COLOR  OF  TITLE— See  "Deeds." 

COMMISSIONERS— 

See  "Equity." 

When  exceptions  to  be  filed  to  report — See  * 'Except  ions." 

COMMISSION  MERCHANTS— See  "Factors." 

COMMITTEE  OF  LUNATIC— See  "Insane  Persons." 

.CONCEALMENT— See  "Attachment." 

CONFESSIONS— See  "Evidence." 

CONFISCATION— 

Under  guise  of  taxation,  see  "Highways;"  Forfeiture  of  property  by 
Impressment,  ^ee  "War." 

CONFLICT  OF  LAWS— See  "Statutes." 

CONSIDERATION— 

Of  notes,  see  "Bills  and  Notes;"  Failure  of  Consideration,  see  "Fraud;" 
Consideration  for  release  of  deed,  see  "Deeds,"  see  "Vendor  and  Purchaser," 
"Master  and  Servant;"  Assignment  of  contingent  dower,  see  "Deed.;"  In  vol- 
untary conveyance,  upon  an  agreed  separation,  see  "Husband  and  Wife;** 
For  note  given  as  a  bribe,  see  "Bills  and  Notes." 

CONSOLIDATION— 

Motion  to  Quash  Sale. — The  consolidation  of  several  motions  to  quash  the 
same  sale,  for  several  causes,  is  proper ^ 156 

CONSTITUTIONAL  LAW— 

Rights  of  Citirens — Wrongful  Taking  ef  Property. — To  take  from  a 
citizen  his  property  without  just  compensation  paid  or  to  be  paid,  may  be 
justly  denounced  as  absolute,  arbitrary  power,  within  the  constitutional 
meaning,  but  not  so  where  he  is  merely  compelled  by  legal  process  to 
pay  out  of  hi<  property  moneys  he  may  owe  to  others 21 

Bill  of  Rights — Duty' of  Debtor  to  Discharge  Debts — ^Arbitrary  Power. — 
It  is  not  deemed  absolute,  arbitrary  power  to  compel  a  debtor  to  pay  what 
he  owes,  however  efficient  or  speedy  the  remedy  may  be,  these  being  con- 
sidered as  sustaining  the  obligation  of  the  contract 21 

CONSIGNOR  AND  CONSIGNEE— See  "Factors." 

CONSTRUCTIVE  FRAUD— See  "Debtor  and  Creditor,"  "Trusts." 

CONSTRUCTIVE  NOTICE— 

Leases  lodged  for  record,  see  "Notice/*  "Deeds." 
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CONTINUANCE— 

bee  "Attorney  and  Client." 

To  allow  further  examination  of  witness,  see  "Trial." 

Where  by  fault  of  plaintiff,  or  other  cause  of  surprise,  which  defendant 
could  not  otherwise  have  discovered,  entitled  to  continuance. 

Duty  of  a  defendant,  knowing  of  absence  of  a  material  witness,  to  move 
for  a  continuance,  vol.  2,  62. 

Though  no  order  was  made  by  the  court  as  to  another  defendant,  not  then 
served  with  process,  action  would  stand  continued  by  op?ration  of  law, 
vol.  2,  568. 

Appeal  aad  Error — ^Diligence. — A  party  i^  not  entitled  to  a  continuance, 
on  account  of  the  absence  of  his  witnesses,  unless  he  has  ufiod  such  diligence 
as  to  place  himself  in  a  position  to  compel  their  attendance  by  attach- 
ment  \ 476 

CONTEMPT— 

Failure  to  satisfy  an  execution  or  judgment,  when  defendant  is  not  able, 
is  not  contempt,  vol.  1,  8. 

CONTRACTS— 

Covenant  of  payment,  see  "Specific  Performance." 

Limitation  does  not  impair  obligation  of  see  "I  imitation  of  Actions." 

See  *l*rincipal  and  Agent,"  "Bailments,"  "Customs  an.l  I'sages,"  "Cove»- 
nants."  "Infanta,"  "Husband  and  Wife,''  "Damages ;"  For  breach  of,  "Bills 
and  Notes,"  "Parent  and  Child,"  "Pleading,"  "Venflor  and   Purchaser." 

Where  condition  precedent  is  failed  to  be  performed  bv  one  partv,  vol, 
2,  30. 

Burden  of  proof,  on  him  alleging  contract  doe^  not  contain  all  the  cove- 
nants of  the  parties,  vol.  2,  30. 

WTien  conditional  contract  not  sufficient  to  bind  either  party,  vol.  1,  45. 

Contract  for  sale  of  tobacco  for  future  delivery,  to  constitute  fraud  on 
creditors,  vol.  1,  630. 

Action  for  recovery  on,  of  funds  collected  by  church  trustees,  who  had 
agreed  to  pay  same  out  of  any  funds  coming  to  their  hands,  vol.  2,  527. 

Written  contract,  unsigned,  established  bv  parol  agreement,  vol.  2,  128; 
vol.  3,  417. 

The  mere  breach  of  the  revenue  laws  of  the  United  States  cannot  be 
pleaded  in  bar  of  recovery  on  a  contract  valid  in  thi-*  State,  vol.  1,  588. 

To  enforce  specific  execution,  plaintiff  must  allege  ability  to  perform-, 
vol.  2,  610-71. 

Rescission  will  be  enforced,  where  fraudulent  representations  of  soundness 
of  horse  proved,  vol.  2,  590. 

Where  plaintiff  has  an  adequate  legal  remedy  for  breach  of  contract, 
specific  execution  will  not  lie,  vol.  1,  358. 

Specific  performance,  where  contract  is  for  certain  payment  in  coin,  vol. 
1,  568. 

Instruction  to  jury  that  the  law  presumes  the  written  contract  contains 
the  full  terms  of  agreement  made  between  the  parties,  vol.  2,  30. 

As  to  cancellation  of  contract,  land  under  transferred  to  innocent  pur- 
chaser for  inadequacy  of  price,  and  feeble  intellect,  vol.  2,  383. 

Instructions,  upon  conditional  sale  of  horses  by  contract,  to  government, 
vol.  2,  632. 

Contract  not  enforcible,  when  evidence  fails  to  establish  delivery  on,  or 
setting  apart  of  wood,  «old  under,  vol.  2.  60. 

Verbal  contract  for  sale  of  land,  not  binding,  unless  some  writing,  suf- 
ficient to  take  it  out  of  the  statute  of  frauds,  is  accepted,  vol.  2,  301. 

Recovery  of  damages  ssutained  for  breach  of  warranty,  is  a  cause  of 
action  on  contract,  vol.  1,  4flt^. 

Defendant  sold  crop  of  tobacco,  then  on  hand,  and  being  raised,  but 
delivered  an  inferior  grade,  bought  elsewhere,  held,  to  vitiate  the  contract, 
vol.  2,  258. 

Papers  in  evidence  in  a  suit  must  show  nature  of  the  agreement  to  be 
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CONTRACTS— Continued, 
performed,  to  constitute  a  written  contract,  vol.  1,  167.- 

Xo  liability  inconsistent  with  a  written  contract  can  be  proved,  in 
absence  of  fraud  or  mistake,  vol,  1,  42. 

Building  committee*s  report  on  work  done  on  contract  for  erection  of 
court-house,  vol.  1,  447. 

As  to  allegation  of  fraud  in  procurement  of  contract,  Tb. 

Court  cannot  complain,  after  its  agent  has  examined  and  approved 
work,  lb. 

The  confirmation  of  a  sale  by  judgment  of  court,  recognizing  and  legalizing 
a  contract,  makes  it  binding  on  both  parties,  vol.  1,  10. 

Abandonment  of  Contract  for  Exchange  of  Personal  Property. — ^Henrj 
and  Fearis  having  traded  personal  property,  upon  demand  made  on  Fearis, 
he  refused  to  deliver,  claiming  a  fault  in  the  condition  of  the  property 
delivered  to  him,  and  would  not  deliver  his  property  exchanged  only  on  a 
payment  of  $5.00.  Held,  that  Henry  rightfully  regarded  the  trade  as 
rescinded,  and  recovered  possession  of  his  mare 4fl2 

Acceptance  of  Confederate  Paper  Induced  by  Promise  to  See  that  It  Was 
Good  Money — Statute  of  Frauds. — The  acceptance  of  the  Confederate  paper 
was  induced  by  the  appellant's  promise  to  see  that  it  was  good  money,  and 
he  thereby  undertook  to  pay  his  own  debt.  A  written  memorial  of  the 
contract  was,  therefore,  unneces-ary 586 

Settlement  of  Accounts. — In  a  suit  for  settlement  of  accounts  between  two 
firms,  a  contrariety  of  evidence  as  to  terms  of  the  contract  was  shown. 
After  submission  to  a  commissioner,  who  reported  the  same  amount  due, 
as  a  receipt  given  in  settlement,  formerly,  the  judgment  of  the  lower 
court  thereon  will  not  be  disturbed 298 

Condition  Precedent. — In  a  contract  for  burning  200,000  brick,  where  the 
evidence  shows  they  were  to  be  used  for  the  erection  of  a  dwelling,  the 
making  and  burning  the  exact  number  is  not  a  condition  precedent 360 

Where  the  conditions  were  that  the  vendee  should  perform  certain  func- 
tions, before  a  strict  adherence  can  be  had  of  the  vendor,  the  vendee  should 
specifically   perform 360 

Consideration — ^Wife's  Use  of  Part,  for  Necessaries. — ^A  contract,  providing 
for  the  "^ale  of  tobacco  to  reimburse  a  surety,  with  a  provision  for  a  return 
of  $200,000  to  a  wife  who  signed  same,  held  that  the  refund  of  the  $200.0(» 
to  the  wife  was  a  sufficient  considrration  to  uphold  the  contract 713 

Defective  Work — Abatement  of  Price — ^Jury  and  Verdict. — ^The  verdict  was 
for  less  than  the  full  contract  price  for  the  three  miles  of  road  which 
appellee  undertook  to  build,  showing  that  there  was  an  abatement  for 
defective  work,  and  the  Court  of  Appeals  is  not  authorized  to  interfere 
with  the  finding  of  the  jury  where  the  evidence  is  conflicting 388 

Instructions — Loss  by  Failure  to  Deliver  Cotton  Bought — In  an  action  for 
recovery  of  damages  for  loss  in  failure  of  vendor  to  deliver  cotton  bought 
on  contract,  an  instruction  that  if  the  jury  believed  from  the  evidence  the 
allegations  of  the  petition  and  that  the  defendants  failed  to  make  the 
delivery  according  to  the  terms  of  the  contract,  and  that  after  the  failure, 
the  plaintiffs  received  the  cotton  from  defendants,  they  must  find  for  the 
defendant   is   erroneous 189 

Such  an  instruction  is  misleading,  as  it  leaves  out  of  view  the  question 
of  aamagcs  resulting  from  the  violation  of  the  contract 189 

Made  by  One  Partner  and  Benefits  Accepted  by  Finn. — ^Though  a  contract 
be  made  with  one  member  of  a  firm  only,  if  the  firm  should  subsequently 
accept  the  benefits  therefrom,  they  will  be  bound  thereby 304 

Instructions. — In  a  suit  on  a  note  given  for  carrying  a  contract  with  one 
member  of  a  firm,  an  instruction  '*that  if  the  contract  with  Weaver  (pur- 
chaser) was  with  the  firm,  and  in  the  name  of  the  firm,  though  made  by 
one  of  the  members,  yet  if  the  firm  enjoyed  the  benefit  of  the  contract, 
it  was  bound  thereby"  was  improperly  refused 304 

Parol  Agreement  Different  from  Note. — Without  an  allegation  of  mistake 
or  fraud,  a  contract  or  agreement  in  parol  different  from  that  expressed 
in  the  note,  cannot  be  relied  on  and  proved. 617 


CONTRACTS— Continued. 

Written  Instruments— Tenns  Varied  by  Parol  Testimony. — ^Terma  of  a 
written  contract  may  be  changed  by  parol  proof,  where  it  is  shown  that 
the  written  instrument  was  a  mere  form  and  to  include  general  terms 
applicable  to  other  parties  thereto 341 

Rescission — Equitable  Settlement — ^Rent  Set-off  Against  Interest. — Where 
a  contract  for  the  purchase  of  a  mill  has  been  rescinded,  the  rents  will  be 
set-off  against  the  interest  on  the  purchase  price,  in  the  absence 
of  fraud , 70-625-704 

Recovery  for  Work  Done  Under. — ^A  contractor  cannot  recover  for  defective 
work,  the  full  contract  price  because  he  can  prove  the  work  to  be  reasonably 
worth  that  much,  without  regard  to  the  stipulated  sum  to  be  paid S4 

The  Hirer  of  a  Slave  Substituted  to  Right  of  Owner  for  the  Time. — 
The  hirer  of  a  slave  for  a  specific  time  is  substituted  to  the  right  of  the 
owner  for  that  time,  and  takes  upon  himself  the  risk  of  the  loss  of  service 
by  his  death  or  other  cause  not  provided  against  in  the  contract 507 

CORPORATIONS— 

Duty  of  officer  of  corporation,  accepting  an  order,  payable  out  of  a 
certain  fund,  to  set  same  aside  when  it  conies  iji,  vol.  2,  658. 

Stockholders  and  subscribers  to  its  stock,  not  concluded  by  a  judgment 
confessed  by  president,  from  assailing  it,  vol.  1,  468. 

In  a  suit  against  insolvent  corporation,  all  the  subscribers  to  the  stock 
should  be  made  parties,    lb. 

The  liability  of  such  subscribers  should  be  prorated,    lb. 

As  to  assailing  of  organization,  after  repeated  election  of  directors,     J}). 

A  purchaser  of  the  assets  of  a  corporation,  sold  under  order  of  court,  not 
liable  for  the  debts  of  the  company,  vol.  1,  618. 

Party  executing  note  to  corporation,  estopped  from  denying  its  existence, 
vol.  1,  265. 

Where  the  books  show  election  of  a  president,  it  is  presumptive  of  notice 
being  given,    lb. 

Assignment  of  note  of  corporation  by  its  president,  passes  legal  title,    lb. 

Subscription  to  Stock  in  Turnpike  Company. — ^A  subscription  to  the  capital 
stock  in  a  turnpike  company,  in  writing,  is  a  binding  obligation  and  enforc- 
ible  according  to  the  terms  of  same 211 

Promise  to  Pay  Amount  Subscribed — Demand. — A  promise  to  pay  a  sub- 
scription to  stock  in  a  corporation,  at  such  times  as  called  upon  thereafter, 
is  in  effect  a  promise  to  pay  on  demand,  and  no  precedent  act  is  necessary 
on  the  part  of  the  payee  holding  such  an  undertaking,  to  entitled  hiiu 
to  his  action 211 

Signer  of  Subscription  to  Capital  Stock — Estoppel. — The  signer  of  a  sub- 
scription to  the  capital  stock  of  a  corporation  is  estopped  to  deny  its 
existence < 21 1 

This  rule  will  apply,  though  before  due  date  of  subscription,  the  cor- 
porate name  was  changed  by  legislative  enactment 2ll 

As  long  as  the  objects  and  purposes  of  the  corporation  were  the  same  as 
when  the  subscription  was  signed,  the  subscriber  remained  bound 211 

Suit  for  Contributi*on  by  Stockholders  to  Pay  Debta — The  stock -holders 
of  a  corporation,  in  liquidation,  are  responsible  for  their  pro  rata  of  the 
indebtedness  of  the  corporation,  though  the  amount  was  incurred  by  a  few 
of  the  stock -holders  under  a  recorded  pledge  by  the  company  of  reimburse- 
ment  •.( 445 

The  stock-holders  cannot  deny  liability  by  reason  of  their  names  not 
having  been  signed  by  them  to  the  subscription  list  for  stock 445 

COSTS— 

Taxed  proportionately  against  estate,  see  "Descent  and  Distribution." 
In  suit  to  settle  partnership,  see  "Partnership." 
See  "Guardian  and  Ward." 

When  costs  are  the  result  of  administrator's  illegal  conduct,  he  must  pay 
it,  vol.  1,  50. 

Costs  in  attachment  suit  where  claimant  successful,  as  to  part,  vol.  2,  238. 
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COSTS— Ck>iitiiiued. 

Costs  against  husband  in  wife's  suit  for  divorce,  vol.  1,  632;  also  vol.  2.  533. 

Defendant  entitled  to  his  costs,  where  defective  title  cured  during  peDdiBg 
of  suit  for  purchase  money,  vol.  2,  460. 

Garnishee,  not  liable  for  costs,  unless  he  resists  the  action,  vol.  2,  583. 

Plaintiff  entitled  to  his  costs,  where  petition  correct  errors,  thoagrh  his 
action  is  practically  defeated,  vol.  2,  177-243. 

Liability  of  surety  on  bond  for  costs  in  misdemeanor  cases,  vol.  1,  423. 

Suit  for  Partition  of  Lands,  Sold  Under  Foreclosure.— In  a  suit  of  fore- 
closure, and  an  interpleader  is  allowed,  who  was  successful  in  obtainxngr  a 
partition  a  judgment  of  one-half  of  the  cost*  against  such  successful  litigant 
and  claimant,  is   erroneous , 702 

COVENANT— 

See  "Contracts,"  "Husband  and  Wife." 

A  covenant  in  a  note  that  it  may  be  extended  at  the  payor's  pleasure,  is 
valid,  vol.  1,  491. 

Breach  of  covenant  in  notes  assigned,  and  in  hands  of  attorney  for  col- 
lection, vol.  1,  214. 

Cause  of  action  for  breach  of  warranty  of  soundness  of  horse,  for  recovery 
of  money  to  amount  of  damage  sustained,  vol.  1,  409. 

As  to  breach  of  warranty  in  a  sale  of  personal  property  as  a  defeni^e 
to  note  given  therefor,  vol.  1,  18. 

Warranty,  Breach  of — Evidence  to  Establish. — ^To  establish  a  breach  of 
warranty  of  soundness  without  a  judicial  eviction,  the  evidence  must  be  of 
a  clear  and  preponderating  character , 459 

Warranty— Suit  on — Judgment  by  Default. — Before  a  judgment  can  be 
rendered  on  a  suit  for  breach  of  warranty,  proof  of  the  alleged  warranty 
must  be  shown  and  without  same  a  judgment  by  default  will  be  rever*ed..l21. 

COVERTURE— See  "Husband  and  Wife." 

COUNTIES— 

As  to  facts  on  a  charge  of  fraud  in  pi^curement  of  building  committee's 
report  for  erection  of  public  building,  it  being  too  late  for  court  to  e«im- 
plain,  after  work  approved  by  its  agents,  vol.  1,  477. 

COUNTY  COURT— Authority  to  subscribe  stock  to  turnpike  compmy. — See 
"Turnpikes;"  see  "Courts." 

COURTS— 

See  "Mandate,"  "Arbitration  and  Award;"  County  court  settlement,  see 
"Administrators,"  "Estoppel." 

A  county  court  has  no  jurisdiction  to  divide  heirs'  personal  property, 
which  cannot  be  divided  in  kind,  vol.  1,  272. 

Summons  of  defendant  to  attend  court,  terms  of  which  had  been  changed 
hiy  legislature,  vol.  1,  69. 

Court  has  power  to  make  sale,  without  consent  of  infant  beneficiaries, 
vol.  2,  90. 

A  forfeiture  is  adjudged  and  surety  summoned  to  appear  at  next  term 
of  circuit  court,  and  before  said  term,  all  criminal  cases  are  transferred  to 
a  criminal  court,  held,  that  the  criminal  court  would  have  no  jurisdiction, 
vol.  1,  573. 

Where  law  and  facts  submitted  to  court,  presumption  is  that  judgment 
was  authorized  by  the  facts,  vol.  2,  457. 

No  inhibition  on  county  judge  to  prevent  him  from  bidding  for  erection 
of  court-house,  vol.  2,  439. 

Discretion  of  chancellor  to  set  aside  a  judgment  after  being  suspended, 
vol.  2,  662. 

Foreign  court,  adjudging  deed  in  this  State  a  mortgage,  may  a^^sume 
jurisdiction  and  restrain  sale  of  land,  vol.  2,  82. 

Where  court  suspended  by  act  of  legislature,  piaintiflF  not  guilty  of  laches 
in  not  suing  on  note  past  due,  obligor  having  died  during  time  of  such 
suspension,  vol.  1,  627. 
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COURTS— Continued. 

Burden  of  proof  is  on  appellant  to  show  that  a  term  of  court  fixed  by 
law,  was  changed,  vol.  3,   153. 

Question  of  jurisdiction  must  be  determined  by  plaintiff's  own  assertion 
of  his  claim,  and  not  by  defense  of  adversary,  vol.  2,  117. 

Court  cannot  assume  jurisdiction  over  land  not  embraced  in  petition, 
vol.  2,  498. 

Suit  in  Equity— Jurisdiction  of  County  Court. — The  county  court  has  no 
jurisdiction  to  try  the  cause,  even  upon  an  agreed  statement  of  facts.  Nor 
can  it  be  compelled  to  levy  and  pay  such  tax  receipts  in  money 228 

JuriBdiction,  Where  Amount  Exceeds  $zoo. — ^Where  under  the  statute,  the 
jurisdiction  of  a  quarterly  court  is  limited  to  fines  not  exceeding  one  hun- 
dred dollars,  the  accepting  of  a  bond  for  $200  for  a  misdemeanor,  returnable 
to  said  court,  held  to  deprive  the  court  of  jurisdiction 224 

Jurisdiction  of  Cause  Formeily  Adjudicated  in  Federal  Court. — A  plaintiff, 
claiming  lands  embraced  in  a  boundary,  the  adjudications  of  which  had  been 
finally  settled  in  the  Federal  court,  cannot  have  correction  of  his  error 
made  in  a  State  tribunal;  it  will  be  necessary  to  correct  them  in  the 
court  in  which  the  error  occurred i 238 

Circuit  Court  Has  Right  to  Correct  Errors  not  Excepted  to  in  County 
Court. — On  appeal  of  a  case  from  the  county  to  the  circuit  court,  the  latter 
has  the  right  to  correct  errors  in  a  commissioner's  report  not  excepted  to 
in  the  county  court  settlement 103 

Commissioner's  Deed — ^Approval  by  Order  of  Court — ^Evidence. — ^An  order 
of  court,  showing  that  a  deed  was  examined  and  approved,  though  not 
endorsed  thereon,  must  be  taken  as  a  substantial  compliance  with  the 
statute,  and  it  is  the  highest  evidence  thereof,  as  the  endorsement  is  merely 
directory  and  would  be  insufficient  without  the  order  of  court 56 

Lands — Parol  Division. — The  chancery  court  has  power  to  adopt  a  parol 
division  of  lands  made  by  the  widow  and  heirs  of  an  intestate.  Or  a 
re-division  could  be  ordered  upon  the  same  equitable  terms 255 

CREDITORS'  SUIT— 

See  "Fraudulent  Conveyances;"  Lien  created  by  payment  by  wife,  see 
"Husband  and  Wife;"  Participation  by  vendees,  and  conveyance  from 
father  to  son,  see  "Fraudulent  Conveyances,"  "Partner.-ihip;"  Necessary 
parties  to  subject  life  estate,  see  "Parties. 

Where  trustee  prevents  confirmation  of  judicial  sale  made  for  creditors, 
he  will  be  held  liable  for  difference  between  that  and  a  later  sale,  vol.  2,  398. 

A  trustee  has  no  right  to  purchase  trust  property,  with  tru^t  funds,  unless 
authorized  by  creditors,     lb. 

Creditors  cannot  enforce  claim  against  personal  service  of  insolvent 
debtor,  vol.  2,  101,  but  debtor  cannot  secure  himself  an  estate  thereby, 
making  his  family  a  depository,  to  defraud  creditors,    lb. 

Property  held  by  unrecorded  deed  not  leviable  without  consent  of  debtor, 
vol.  1,  311;  same,  refusal  of  debtor  to  surrender  same,     lb. 

Purchase  of  debts  by  debtor,  upon  representations  of  insolvency,  fraud 
on  creditors,  vol.   1,  -303. 

Sale  of  property  for  inadequate  sum,  mortgagor  remaining  in  possession 
without  contract  for  rent  or  future  surrender,  held  to  be  a  trust  for  benefit 
of  creditors,  vol.  2,  535. 

Notes  subject  to,  under  fraudulent  sale  thereof,  to  delay  creditors,  vol. 
2,  594. 

Conveyance  to  wife,  on  dissolution  of  partnership,  of  lands,  for  a  con- 
sideration, on  that  account  alone,  vol.  2,  463. 

Residue  of  purchase  price,  however,  subject  to  execution  by  creditors,    lb. 

Sale,  mortgage  and  lien  to  secure  one  creditor  to  exclusion  of  others,  vol. 
1,  50. 

Right  of  vigilant  creditor  to  secure  his  debt,  lb. 

Creditor  must  claim  benefit  of  transfer,  for  fraudulent  purposes,  within 
six  months,  vol.  1,  50. 

Mortgage  within  exceptions  of  statute  of  1856,  vol.  1,  51. 
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CREDITORS  SXnT— Continued. 

Attaching  Creditor— Prior  Lien  on  Increased  Price  of  Sale. — The  increased 
price  at  which  land  was  sold,  after  the  first  sale  had  been  set  aside,  h^d 
to  be  a  part  of  the  proceeds  of  the  attached  property,  and  the  attaching 
creditors  had  acquired  liens  on  it  as  valid  and  available  to  them,  as 
were   their  liens  .  on  the   land ^. .  .68 

Same— Prior  to  Lien  of  Attorney  for  Services. — ^The  liens  of  the  attaching 
creditors  were  prior  in  time  and  superior  to  any  which  the  attorney  for 
the  debtor  acquired  on  said  increased  price,  by  hia  services  rendered 68 

Same — Creditors. — ^As  against  creditors,  the  assignee's  claim  to  the  land 
does  not  depend  alone  upon  proof  of  the  fact  that  he  was  a  purchaser 
from  his  fraudulent  vendor,  without  notice  of  his  fraudulent  purpose,  but 
upon  evidence  of  the  additional  fact  that  he  was  a  purchaser  for  a 
valuable  consideration >. 195 

Fraud — ^Debtor  and  Creditor — Recovery  of  Goods  by  Creditor. — ^A  creditor 
has  the  right  to  recover  his  goods,  as  against  other  attachment  creditors, 
where  shown  that  the  debtor  ordered,  them  in  the  name  of  a  fictitious  firm, 
the  goods,  never  taken  from  the  depot,  and  the  debtor  being  insolvent 
at  the  time ^ 684 

Debtor  and  Creditor— Lien  on  Rent  Before  Valid  Sale.r— The  attachiq^ 
creditors  have  no  lien  on  the  rents,  which  the  debtor  was  deprived  of  by 
reason  of  the  illegal  sale  of  his  land , 68 

CRimNAL  LAW— 

Jurisdiction  of  courts  over  offen^^e  of  passing  counterfeit  national  bank 
notes,  vol.  1,  531. 

Indictment  sufficient,  when  it  gives  a  general  description  of  denomination, 
bank  and  to  whom  passed,     lb. 

Conversations  between  plaintiff  and  witness  of  defendant,  brought  out 
at  a  trial  by  defendant,  competent  evidence,  vol.  1,  436. 

A  surety  on  the  bond  of  tavern  keepers,  cannot  be  prosecuted  under  an 
indictment  alleging  an  **oflfen8e  of  a  breach  of  a  tavern  bond,"  vol.  2.  543. 

Selling  liquor  to  minor,  without  written  order  of  parent  or  guardian,  is 
a  personal  offence  by  seller,  vol.  1,  624. 

Where  landlord  has  no  knowledge  that  gaming  is  going  on  in  his  tavern, 
not  criminally  responsible,  vol.  1,  181. 

Subordinate  officer  not  liable  criminally  for  taking  property,  imder  orders 
from  superior  officer,  vol.  1,  406. 

Misdemeanor — Sufficiency  of  Evidence  to  Constitute — In  order  to  convict 
for  a  misdemeanor,  it  is  not  necessary  for  the  offendor  to  have  been  the 
actual  perpetrator  of  the  wounding;  it  was  only  necessary  that  he  was 
present,  aiding  and  abetting  the  act,  to  make  him  a  principal  in  the 
second    degree ; 707 

Instructions. — ^An  instruction  '*that  the  defendant,  in  a  sudden  affray, 
without  previous  malice  and  not  in  self-defense,  did  shoot  and  wound,"  etc., 
held  erroneous  in  that  the  jury  were  told  that  he  could  not  be  found 
guilty  unless  he  tired  the  fatal  shot 707 

Excuse  for  Committing  Crime  Elsewhere. — ^It  can  be  no  excuse  for  a 
commission  of  a  criminal  act  in  this  State,  by  alleging  that  the  same 
thing  had  been  done  in  another  State i 41 

Property  Found  in  Possession  of  Accused. — ^WTien  property  has  been  stolen 
in  this  State,  and  found  in  the  possession  of  the  accused*  in  another  State, 
the  court  may  look  into  the  legal  relation  he  sustains  to  it.  and  if  this  be 
a  guilty  possession,  it  is  evidence  that  he  was  the  guilty  taker 41 

Instructions. — In  a  prosecution  for  stealing  a  horse  in  Kentucky  and 
removing  it  to  Ohio,  the  following  instruction  was  properly  refused:  "That 
possession  of  stolen  property  in  Ohio  is  no  evidence  of  a  crime  having 
been  committed  in  Kentucky,  and  such  possession  cannot  be  presumed 
as  a  guilty  possession  against  a  party  indicted  in  Kentucky.**  41 

Verdict — Self-defense.— Where  the  facts  and  evidence  shows,  an  accused 
was  guilty  of  an  unwarranted  attack  upon  the  deceased,  who  was  acting 
in  a  role  of  defense,  a  verdict  will  not  be  disturbed 134 


CRIMINAL  LAW— Continued. 

Altering  Counterfeit  Notes  Not  Punishable.— There  is  no  statute  in  this 
State  prescribing  punishment  for  altering  counterfeit  notes  on  national 
banks 616 

CUSTOMS  AND  USAGES— 

Uniformity  is  a  first  requisite  to  constitute  the  law  of  custom  and 
usage,    lb. 

Where  there  is  a  conflict  in  pleadings  as  to  terms  of  a  contract  between 
stock  brokers,  law  of  custom  and  usage  among  brokers  will  prevail,  vol. 
2,  490. 

Rule  of  law  in  relation  to  contracts  maj  be  changed  by  usage  of  trade 

and  custom  in  particular  localities,  vol.  2,  389. 

As  to  special  customs,     lb. 

Customs  must  be  certain  and  reasonable,  vol.  2,  390. 

A  statute  giving  a  lien  on  steamboats  for  certain  specific  debts  will 
operate  to  destroy  any  local  custom  by  which  liens  were  asserted  for  debts 

and  liabilities  not  enumerated  in  statute,  vol.  2,  390. 

DAMAGES— 

For  personal  injury,  see  "Negligence." 

For  failure  to  secure  promised  sureties,  see  "Bills  and  Notes." 

For  failure  of  tenant  to  perform  requirements,  see  "Landlord  and  Ten- 
ant." 

On  contract  for  failure  to  deliver  cotton,  see  "Contracts." 

For  trespass  committed,  see  "Vendor  and  Purchaser." 

See  '^Judgment"  as  to  damages  assessed  by  jury. 

If  a  tenant  fails  to  perform  his  contract,  landlord  is  entitled  to  damages, 
but  a  reasonable  rent  of  land,  not  a  criterion,  vol.  2,  530. 

Price  for  which  property  was  rented,  under  a  contract,  is  prima  facie, 
the  value  of  its  use,  vol.  2,  329. 

Damages  upon  dissolution  of  an  injunction,  vol.  1,  399. 

Where  constable  fails  to  return  execution  within  30  days,  vol.  1,  543-38- 
611.  And  as  to  amount  of,  for  failure  to  turn  over  money  collected  on  an 
execution,  after  demand,  vol.  1,  543. 

This  proceeding  not  restricted  to  courts  of  original  jurisdiction,     lb. 

Damages  for  failure  to  prosecute  suit  on  breach  of  bond,  vol.  2,  409. 

Right  to  recover,  for  loss  by  reason  of  superior  title  from  vendor,  in 
suit  to  enforce  purchase  money  lien,  voL  1,  529. 

Damages  resuitmg  to  a  vendee  oy  reason  of  the  failure  of  the  vendor  to 
carry  out  an  agreed  rescission  between  the  parties,  will  be  allowed,  vol. 
2,  215. 

Liability  on  injunction  bond  for  damages  sustained,  though  property  may 
be  surrendered,  vol.  2,  279. 

An  instruction  as  to  measure  of  damages  being  double  reasonable  amount 
of  rent,  not  improper,  vol.  2,  2ll. 

Instruction  erroneous,  that  gives  the  jury  the  alternative  of  bringing  dam- 
ages to  amount  of  judgment,  or  value  of  property  subject  to  execution, 
vol.  1,  11. 

Jury  should  be  allowed  to  decide  measure  of  damages,  when  evidence 
conflicting,'  without  instruction,  vol.  2,  61. 

Negligence  of  Vendee  in  Failure  to  Renioye  Property. — Where  a  vendor 
is  prevented  by  the  negligence  of  the  vendee,  from  the  sale  of  com  or  its 
removal  from  a  place  subject  to  overflow,  the  vendee  is  liable  for  all  dam- 
ages  sustained  thereby.    . . ., 163 

Same — Debtor  and  Creditor — ^Right  of  Action  for  Wrongful  Attachment. — 
The  debtor  is  entitled  to  an  action  of  damages  against  such  creditors  for 
any  sacrifice  unnecessarily  caused  him  by  such  wrongful  attachments . .  .22 

Officers  Neglect  to  Bzecute- Process — ^Instructions. — In  a  suit  against  an 
oflScer  for  failure  to  execute  a  process  to  be  served,  an  instruction  "It  is  no 
excuse  for  his  failure  to  levy  said  process  without  delay  that  he  had  in  his 
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hands  other  papers  of  a  less  summary  character,"  is  held  erroneous,  withoat 

an  explanation  to  the  jury  of  the  meaning  of  'iess  summary."  ....       530 
DEBT,  ACTION  OF—  ^ 

An  express  acknowledgement  of  debt  must  be  proved,  as  a  debt  due  at 

that  time,  in  order  to  take  same  out  of  the  statute  of  limitations,  vol.  2. 

601. 

DEBTOR  AND  CREDITOR— 

See  'T)amages." 

See  ''Executors  and  Administrators,"  as  to  right  of  action  against. 

See  "Fraudulent  Conveyances." 

In  relation  to  gifts  of  land,  see  "gifts." 

Husband's  sale  of  wife's  land,  see  ''Husband  and  Wife." 
DEEDS— 

See  "Adverse  Possession,"  "Husband  and  Wife,"  **Evidenc5e,"  "Judicial 
Sales,"  "Assignment  for  Benefit  of  Creditors,"  "Covenant." 

Gift  of  land,  see  *Gift." 

When  operates  as  a  mortgage,  see  "Mortgages." 

Deed  from  a  vendor,  who  had  held  the  land  through  undriaturbed 
adverse  claim  for  forty  years,  held  to  be  a  sufficient  compliance  with  a 
contract  to  give  a  good  and  sufficient  deed,  vol.  2,  657. 

Tender  of  deed  passing  title  by  thirty  years  continuous  occupancT, 
vol.  1,  480.  ' 

Accounting  for  deficiency  or  excess,  where  deed  recited  "more  or  les*," 
vol.  1,  433.    Nor  invalidate  sale,  vol.  2,  84. 

Construction  of  particular  wording  in  deed,  vol.  1,  i589. 

A  deed  reciting  "25  acres  more  or  less,  of  a  tract  of  ^0  acres,"  void  for 
uncertainty,  vol.  1,  98. 

Recitals  in  deed,  though  good  between  parties,  not  evidence  against 
stranger,  vol.  2,  463,  vol.  3,  66. 

Deed  will  not  be  set  aside  for  minor  causes,  in  the  ab'tence  of  fraud 
in  procurement,  vol.  2,  96. 

Mistake  of  draftsman  in  drawing  deed,  contrary  to  intention  of  donor, 
will  be  corrected,  vol.  2,  511. 

Deed,  providing  as  consideration,  maintenance  of  donors,  will  be  can- 
celled, if  provisions  not  complied  with,  vol.  2,  374. 

Deed  acknowledged  and  lodged  for  record  the  day  it  bears  date,  is 
constructive  notice  in  whom  legal  title  is  vested,  vol.  2,  114.  And  not 
fraudulent,  while  grantor  solvent  and  before  creation  of  liability  as 
surety,  lb. 

A  letter  from  grantor,  properly  authenticated,  and  prior  to  a  subsequent 
deed,  held  good  to  make  a  valid  conveyance,  vol.  1,  76. 

Sheriffs  deed  to  land  of  debtor,  held  by  him  for  28  years  under  partition 
though  not  done  by  authentic  commissioner,  held  good,  vol.  1,  74. 

Burden  of  proof  on  parties  to  a  voluntary  conveyance  to  show  oonRidera* 
tion,  admitted  to  be  erroneous,  is  not  vaiid  and  nothing  owing  thereon, 
vol.  2,  463. 

Where  consideration  in  deed,  is  for  borrowed  money,  hdd  made  for 
collateral  security  only,  vol.  1,  401. 

As  to  when  a  deed  is  without  consideration  for  the  surrender  of  land, 
apportioned,  a  wife  for  her  support,  vol.  2,  528. 

Vendor  bound  to  protect  his  warranty,  his  own  deed  not  being  sufficient, 
vol.  1,  448. 

A  statement  in  a  deed  "that  the  land  herein  conveyed  is  the  same 
property  given  to  my  daughter"  is  notice  to  subsequent  -purchasers  from 
ner  husband,  vol.  1,  546. 

Where  a  patent  is  not  obtained  within  the  time  designated  by  law, 
title  enures  from  date  of  patent  and  not  from  date  of  survey,  vol.  2,  129. 

Acceptance  Disduirges  Title  Bond. — ^A  deed  made  and  accepted,  in  pur- 
suance to  a  title  bond,  for  the  land  embraced  therein,  is  a  dischaige  9ai 
merger  of  the  latter    ^ 292 
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Action — ^Remedy. — ^An  action  will  not  lie  on  the  title  bond,  for  a  deficit. 
The  remedy  of  plaintiff  would  be  a  reformation  of  the  deed,  and  recovery 
of  the  overplus  paid i 292 

Consideiation — ^Assignment  of  Contingent  Dower  by  Wife  in  Exchange 
for  Landa — ^An  assignment  by  a  step-mother  to  her  step-son,  of  her  con- 
tingent right  of  dower  and  distribution  in  his  father's  estate,  in  exchange 
for  lands  he  owned,  held  to  be  without  consideration,  especially  where  her 
husband  had  not  signed  same 566 

Minor's  Contract. — The  son  being  a  minor,  he  would  have  a  right  to 
rescind  the  exchange  at  a  later  date ,. 565 

Fraudulent  Conveyance — ^Recital  in  Deed  Conclusive  Between  Parties. — 
As  between  the  parties  to  a  deed,  the  recitals  therein  contained,  are  in 
general  conclusive,  but  not  so  as  to  strangers 66 

Burden  of  Proof. — When  such  an  instrument  is  attacked  by  a  stranger 
for  fraud,  the  onus  is  upon  the  grantee,  claiming  under  it,  to  show  that 
the  transaction  is  what  it  purports  to  be , 66 

Delivery  to  Pass  Titlte. — It  is  the  execution  and  delivery  of  a  deed  that 
passes  the  legal  title,  and  not  the  authentication , 135 

Notice. — The  authentication  and  recording  of  deeds  is  for  the  purpose 
of  notice  to  the  community,  that  innocent  purchasers,  and  creditors,  may 
be   protected ^ 135 

Evidence  Aliunde  as  to  Ownership. — In  a  controversy  over  a  lost  deed  of 
purchase,  and  a  denial  of  joint  ownership  is  set  up,  evidence  aliunde  as 
to  recognition  by  defendant  of  an  exercise  of  joint  ownership  by  the  plain- 
tiff  shortly   after   the   alleged   purchase,   will   preponderate.    336 

Husband  and  Wife— Sale  of  Land — Failure  of  Wife  to  Sign  Deed^ 
Acknowledgement  Without  Signature  Passes  Nothing. — The  simple  acknowl- 
edgment of  a  deed  without  signing  passes  nothing 492 

Terms — ^Husband  and  Wife. — ^A  deed,  providing  to  *'set  aside  for  the  said," 
etc.,  by  a  husband,  who  afterwards  sues  for  a  divorce,  and  in  the  decree 
for  which  is  provided  "all  the  property  not  disposed  of  at  the  commence- 
ment of  the  action  which  remained  in  kind  etc.,  should  be  restored  to 
such  party,"  is  held  not  to  be  embraced  therein,  as  it  does  not  eome  in 
with  the  '*undisposd  of"  property 363 

Unless  such  a  deed  had  been  made  a  part  of  the  record  in  the  divorcing 
court  a  decree  rendered  therein  would  not  affect  it 363 

Lands  and  Conveyances. — ^A  deed  of  conveyance,  containing  an  undivided 
one-seventh  part  of  a  tract  of  land,  of  which  the  vendor  was  heir,  and 
supposed  to  contain  165  acres,  will  not  be  set  aside,  though  upon  the 
allottment,  only  145  acres  was  found  to  be  the  vendors  portion 516 

Equity. — ^A  court  of  equity  will  not  rescind  such  a  deed  upon  the 
ground  of  misrepresentation,  holding  that  the  "one -seventh,"  was  all  that 
was  conveyed i 516 

Lapse  of  Time — ^Presumption  of  Payment — ^Recitals  of  Deed. — Lapse  of 
time,  and  the  recitals  in  a  commissioner's  deed,  held  conclusive  of  payment 
of  purchase  price  of  and  sold  by  the  commissioner .....56 

DEDICATION— 

By  plat  of  land  for  street,  See  "Highways." 

DELIVERY— See  "Sales." 

IXEHAN1>— See  ^'Descent  and  Distribution." 

DSlflTRRER- 

See  "Pleading." 

As  to  a  valid  cause  of  action,  See  "Actions;"  Action  for  money  obtained 
by  coercion,  see  "Threats." 
Action  on  demand  draft,  see  "Abatement." 
Not  formally  over-ruled.  See  "Appeal  and  Error." 
See  "Statute  of  Frauds." 
To  answer  on  action  on  note.  See  "Bills  and  Notes." 
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DEPOSITIONS— 

Question  of  admis^^ion  of  depoBition,  used  on  a  former  adjudication,  and 
not  then  excepted  to,  are  properly  admitted,  vol.  2,  665. 

Objections  to,  waived,  when  exceptions  sustained,  deposition  withdrawn, 
and  then  by  a^^eement  of  the  parties,  read  on  trial,  vol.  2,  .571. 

Notice  to  take,  in  the  name  of  "Greene,  appellee,"  caption  showing  it 
the  case  of  * 'Greene,  assignee  of  Sheppard,"  held  insufficient  to  exclude 
deposition,  vol.  2,  154. 

DESCENT  AND  DISTRIBUTION— 

Joint  estates  in  deed  of  separation,  see  'Husband  and  Wife." 

See  "Estoppel,"  as  to  rights  of  devisee  as  heir,  see  "limitations  of 
Actions." 

See  "Estate,"  "Life  Estate,"  "Wills." 

Where  note  passes  to  a  di-«tributee,  and  he  induced  to  accept  a  renewaL 
estate  being  closed,  usury  therein  will  be  purged  for  only  his  prorata  part 
of  distribution,  vol.  2,  616. 

Where  contest  between  equities  for  land  descending  under  different 
estate,  vol.  2,  88. 

Extenuating  circumstances  as  to  forfeiture  of  whole  price  received  from 
a  sale  by  a  legatee,  where  there  is  a  remainder  interest,  may  ari'^  so  as 
not  to  deprive  him  of  that  part  the  use  of  which  would  have  enured 
to  his  benefit,  vol.  2,  614. 

Advancements  paid  heirs,  in  suit  for  distribution,  will  be  a  charge 
against  their  individual  interest,  and  not  against  the  whole  estate, 
vol.  2,  620. 

A  remainder  interest  in  a  life  estate,  subject  to  sale  under  execution, 
vol.  2,  526. 

The  father  of  the  remaindermen,  having  purchased  interests  at  execution 
sale,  his  note,  given  therefor,  is  subject  to  be  paid  out  of  the  estate, 
vol.  2,  526. 

Personal  use  of  land  devised  for  life,  upon  death  of  devisee,  without 
issue,  estate  descends  to  brothers  and  sisters,  vol.  1,  464. 

As  to  possession,  under  division  by  parties,  will  sever  joint  title,  and 
is  held  in  severalty  free  from  encumbrance  of  a  claim  of  a  co -devisee, 
vol.  2,  647. 

Sale  to  a  son,  for  inadequate  consideration,  unpaid,  held  to  enure  to  heirs, 
vol.  2,  587. 

Where  an  estate  is  devised  to  a  son,  charged  with  the -support  of  the 
testators  relict  for  life,  this  becomes  charge  on  the  property,  vol.  1,  273. 

Upon  dereliction  of  the  son,  any  one  else  selected,  may  di.<%charge  the 
duty,  and  recover  compensation,  lb. 

\^^ere  land,  allotted  to  one  heir  in  a  division,  is  sold  for  testators 
debts,  he  is  entitled  to  contribution  prorata  from  others,  vol.  1,  448.  287. 

One  of  co-heirs,  who  makes  voluntary  trips  to  try  to  purchase  interest 
of  others,  cannot  claim  such  expenses  as  against  the  estate,  in  a  subse- 
quent suit,  vol.  2,  620. 

Devise  of  an  estate  charged  with  the  support  of  another,  is  a  charge 
on  the  property,  vol.  1,  273. 

Provisions  of  section  569  Civil  Code  apply  to  such  representatives  as 
are  personal  to  decedent  heirs,  but  not  to  heirs  who  represent  their  own 
interest,  vol.  1,  602* 

Demand,  accompanied  by  proof  of  claim,  is  necessary  before  commencing 
action  aaginst  a  personal  representative,  vol.  1,  477. 

It  is  error  to  charge  against  the  whole  assets  of  an  estate,  amounts 
enjoined  by  particular  distributees,  vol.  2,  512. 

Acquiescence  by  One  Heir  in  Application  of  Legacy. — ^The  erection  of  a 
building  on  property  held  by  a  legatee,  with  a  reversion  to  remaindermen, 
out  of  funds  belonging  to  the  legateee  in  fee  simple^  and  without  objection 
ifl  held  to  enure  to  the  benefit  of  the  trust 184 

Such  legatee  cannot  afterwards  cause  a  sale  of  the  property  for  a 
division    of   the    proceeds 1 184 
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Binding  Election  to  Hold  Property  by  Devise. — ^The  mere  retention  of 
personalty,  in  the  possession  of  the  testator,  and  devisee,  at  his  death, 
is  not  so  significant  of  an  election  to  hold  it  under  a  will  as  the  acceptance 
of   an   ordinary   legacy   delivered   to   the   devisee   by   the   executor   would 

have   been \ 53 

Executors  and  Administrators — Equitable  Lien. — A  son,  while  executor 
of  his  fathers  estate,  surrendered  a  title  bond  of  the  father  for  a  large 
tract  of  land,  upon  which  was  due  $450.00  and  executed  his  own  note 
therefor.  Upon  default  of  payment,  the  land  was  sold,  and  bought  by  a 
third  party.  Held,  that  this  would  not  preclude  an  heir  of  the  deceased 
from  tendering  her  pro  rata  of  the  unpaid  lien  of  $450  and  having  a 

deed  made  for  her  di-^tributable  portion  of  the  land 281 

Sale  of  Trust  Property— Wills. — ^Under  a  will,  property  was  devised  to 
a  wife,  and  in  the  event  of  her  marriage,  to  be  sold  and  distributed  in  con- 
nection with  her  children;  she  sold  property  of  $600  and  invested  it  in 
lands,  and  shortly  thereafter  married:      Held  that  the  distributees   were 

equitably  substituted  to  a  correspondent  equity  in  the  land 307 

Notice — Subsequent  Purchasers. — Subsequent  purchasers  of  the  land  are 

held  to  have  been  purchasers  with  notice  of  this  equity 307 

Legatee's  Suit  for  Recovery  of  Property  Fraudulently  Transferred. — 
A  distributee,  suing  for  the  recovery  of  property  transferred  by  the 
deceased  under  a  fraudulent  agreement  with  the  defendant,  cannot  occupy 
a  more  favorable  pO'^ition  in  respect  to  the  fraudulent  transaction,  than 

the    deceased    himself.    ...  4 , 44 

Maintenance — ^Lien. — ^Though  a  contract  for  maintnance,  be  repudiated 
by  other  heirs  of  a  devisee,  under  the  Statute  of  Frauds,  this  will  not 
operate  to  destroy  the  right  of  recovery  therefor  as  against  the   estate. 

This  would  create  a  prior  lien  on  the  property 53 

Sale  by  Court  of  Interest  of  Minors. — ^A  sale  by  order  of  court,  for  the 
interest  of  minors,  though  the  widow  of  the  te-^tator  had  given  her  a 
life  interest,  held  not  to  be  in  contravention  of  the  expressed  provisions  of 
the  will,  as  it  was    no  more  than  what  would  have  been    allowable   if 

descended  according  to  law ; 670 

Husband  and  Wife— Legacy  to  Wife  Vests  in  Husband  at  Her  Death.—' 
Thomas  Grubbs  deviled  to  Mrs.  Dillingham  a  part  of  his  estate,  and 
she  died  before  receiving  the  entire  amount  due  her,  leaving  a  surviving 
husband,  who,  after  her  death,  claimed  the  balance  of  the  legacy  due  his 
wife,  against  her  surviving  brothers  and  sisters.  Held,  that  the  legacy 
vested  immediately  upon  the  death  of  the  testator,  Thomas  Grubbs,  and 
Mr>.  Dillingham's  right  to  it  was  not  postponed  until  distribution,  hence, 
upon    her    death  it    vested  in  the    husband  and  became  a   part  of    his 

estate / 590 

Where  Wife  Would  Survive  Her  Issue. — Where  under  the  provisions  of  a 
will  aforesaid,  and  the  wife  should  survive  her  issue,  and  the  husband 
should  survive  her,  she  not  having  died  unmarried,  the  devise  could  not 
take   effect,    and   the    estate    would   pass    by    the    law    of    descent     and 

distribution ; 466 

See  "Wills." 

Legacy— Contingent  Pajrment^Reasonable  Time  to  Make  Sale.— WTiere 
the  payment  of  a  legacy  is  contingent  upon  the  sale  of  the  property 
of  the   testator,  the  administrator   should  be   allowed   a   reasonable   time 

within  which  to  make  it ^ 73 

Partition  Between  Legatee»— Api^ication  of  Rule.— The  principle  that 
where  a  tract  of  land  is  directed  to  be  eold  and  proceeds  divided  between 
a  multiplicity  of  persons,  none  are  entitled  to  a  reconversion,  without 
the  unanimous  consent  of  the  whole,  has  no  application  to  a  case,  where 

only   an  undivided  moiety   was  to  be  converted 102 

Rights  of  Remaindermen.— Though  a  trustee  under  a  will  may  have  failed 
to  explicitly  carry  out  the  provisions  of  a  will,  by  agreement  with  the  then 
heirs,  this  would  not  effect  the  rights  of  remaindermen,  nor  relieve  the 
trustee  of  fiducial  responsibilities.    v 101 

47 
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Right  of  Remaindermen  to  Have  Partition  Made. — Though  a  legacy  may 
be  entailed  with  rights  to  remaindermen,  the  latter,  upon  the  death  of 
their  life  tenant,  would  have  the  right  to  elect  to  hold  their  portion  disrobed 
of  the  special  trust;  this  would  not  be  an  injury  to  the  other  joint  life 
tenants  of  other  remaindermen,  a  partition  giving  them  the  same  right 
of  ingress  and  egress 101 

Set-off — ^Mutual  Demand. — ^A  claini  as  a  set-off,  against  an  estate,  on 
a  note  given  the'  administrator  for  purchase  of  lands,  i^  not  a  mutual 
demand  and  cannot  be  allowed.  It  can  ouly  be  used  as  an  equitable 
set-oflf  against  the  estate.    ., 269-277 

Attome3r'8  Fees. — ^An  attorney's  fee  against  the  defendant  should  ndt  be 
allowed.     It  should  be  as  against  all  the  defendants , 269 

Nor  should  costs  be  deducted  from  the  share  of  the  estate  descending 
to  such  devisee.     It  should  be  taxed  proportionately 269 

Vendor  and  Purchaser. — ^Under  such  division,  one  of  the  heirs,  would  have 
the  right  to  pay  into  court  his  pro  rata  part  of  his  ancestors  indebtedness, 
and  thus  free  his  lands  from  sub'^equent  sale.  And  this  right  would 
also  descend  to  his  vendee  by  a  subsequent  purchase 255 

This  would  not  only  include  what  the  vendor  owed  as  purchase  price 
on  the  land,  but  also  whatever  amount  would  be  lacking  of  paying  his 
debts,  out  of  his  personal  estate 255 

DETINUE— 

Payment  by  a  father  for  necessaries  for  sons  family,  out  of  funds 
placed  in  his  hands  by  son,  not  sufficient  defense  to,  vol.  2,  538. 

DEVISE-^ee  *'Wills." 

DILIGENCE— 

See  "Executions,"  "New  Trial." 

Diligence  is  a  question  of  law  to  be  applied  by  the  court,  vol.  1,  540. 

DISCHARGE— 

Duty  of  surety  to  discharge  debt,  see  "Principal  and  Surety." 

DISMISSAL  AND  NON-SUIT— 

Upon  dismissal  of  a  cause,  plaintiff  and  defendant  being  out  of  court, 
a  petition  to  be  made  a  party  will  not  avail,  vol.  1,  164. 

Voluntary  discontinuance  of  action  by  plaintiff,  on  appeal  to  circuit 
court,  vol.  1,  213. 

DISORDERLY  HOUSE— 

The  use  of  the  word  "suffer"  in  an  indictment  for  keeping  disorderly 
house,  held  to  mean  permit  or  consent  and  was  not  misleading  to  forj, 
vol.  2,   261. 

DIVISION— See  'Tartition." 

DIVORCE— 

Affecting  transfer  of  property,  see  'Husband  and  Wife." 

As  to  excessive  attorney  fee  in  divorce  proceedings,  absence  of  ability 
of  husband  to  pay  fee,  vol.  2,  633. 

Husband  must  pay  a  reasonable  attorney  fee,  vol.  1,  632,  but  fee 
restricted  to  that  suit,  in  subsequent  suit  by  husband,  lb. 

Under   a   contract   of   separation,   providing   that    wife   not    to    call   on 
husband  other  than  in  the  contract,  does  not  cover  allowance  for  mainte- 
nance pendente  lite,  vol.  2,  533. 
I,  Notice  of  an  application  for  maintenance  not  required,  where  there  is 

a  personal  service  of  summons,  vol.  2,  332. 

Allowance  for  deficiency  from  husbands  estate,  under  section  6,  article 
3,  chapter  47,  2  Revised  Statutes,  must  be  made  on  equitable  terms,  lb. 

Allowance  of  $300  for  maintenance,   pendente   lite,  not  excessive,  voL 
I  2,  533. 

i  A  divorce  a  mensa  et  thoro,  for  habitual  drunkenness  and  cruel  treat- 
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ment  by  husband,  but  within  time  of  institution  of  suit,  intemperance 
was  only  occasional,  and  without  maltreatment,  neglect  or  waste,  held  to 
be  all  the  evidence  justifies,  vol.  2,  599. 

Abandonment  for  one  year,  eufiicient  to  entitle  wife  to  divorce,  vol.  2,  408. 

Habitual  drunkenness,  and  faihire  to  provide  for  wife,  sufiScient, 
vol.  1,  84,  83. 

Alimony— No  RetroactiVe  Lieai  on  Husband's  Property.— Unlike  initial 
dower,  alimony  never  is  initiated  or  becomes  potential  until  a  divorce 
or  the  commencement  of  a  suit  for  it,  and  the  husband's  property,  divested 
by  mortgage  or  otherwise,  cannot  be  attacked  by  a  retroactive  lien  on 
it  for  alimony 160 

Neither  Without  Fault— Allowance  Reasonable— Decree  Will  Not  be 
Disturbed. — Where  neither  party  is  shown  to  be  without  fault  and  the 
allowance  for  maintenance  is  reasonable,  a  decree  of  divorce  will  not  be 

disturbed  on  appeal.    . . . , 607 

DONATION— See  "Gifts." 

DOWER   AND  CURTESY— 

Wife  must  renounce  husbands  will  before  she  can  have  dower  assigned, 

And  dower  ceases  upon  her  second  marriage,  lb. 

So  much  of  husbands  land  necessary  to  pay  purchase  money  note,  can 
.  be  sold  free  from  dower,  lb. 

Wife  has  right  to  collect  rents  on  mansion  house  until  dower  assigned, 
though  it  be  more  than  one-third  of  rental  value  of  estate,  vol.  2,  510, 
vol.  1,  95. 

A  deed  of  a  husband,  unacknowledged,  sufficient  to  pass  hi.^  title  as 
tenant  by  the  curtesy  of  the  deceased  wife,  vol.  1,  65. 

Where  husband  and  wife  never  had  possession  of  her  lands  during 
her  life,  husband  cannot  hold  by  the  curtesy,  vol.  1,  626. 

Where  the  husband  holds  only  an  equity  in  lands,  the  wife  has  no 
dower  interest,  vol.  1,  96. 

The  widows  dower  is  prior  and  superior  to  a  claim  for  unpaid  purchase 
money  on  land,  where  lien  not  reserved  in  deed,  vol.  1,  291. 

The  wife  is  entitled  to  dower  in  the  real  estate  of  her  husband  assigned 
for    the    benefit    of    creditors ,. .  101 

The  wife  has  the  right  to  have  the  lands  belonging  to  her  deceased 
husband  cultivated  until  her  dower  is  assigned 416 

Consent  to  Judicial  Sale— Acceptance  of  Purchase  Money— Estoppd. — 
A  wife's  consent  to  a  judicial  sale  of  her  husbands  land  and  her  acceptance 
of  a  part  of  the  purchase  money  estopped  her  from  asserting  her  con- 
tingent right  of  dower.    608 

Estoppel  by  Judgment. — ^The  appellant,  as  a  party  to  this  record,  is 
concluded  by  this  adjudged  estoppel  and  she  can  never  assert  right  of  dower 
herafter 608 

Judicial  Sales — ^Right  of  Dower  in  Land  Sold. — ^The  husband's  title  to 
land  sold  under  decree  may  be  acquired,  but  this  does  not  divest  the 
wife  of  her  right  of  dower  therein 628 

DURESS— 

See  "Trial." 

Signing  of  Note— Testimony  Cenflicting. — ^Where  the  testimony  shows 
that  a  plaintiff  was  not  in  actual  danger  of  violence  or  made  an  assign- 
ment of  a  note  through  intimidation  or  fear,  he  cannot  recover  property 
so  given  in  settlement  of  a   suit 695 

SASEUENT— 

Public  rights  to  use  of  street,  see  "Streets  and  Alleys." 

A  conveyance,  with  provision  that  the  then  tenant  should  have  use  of 

land  till  fall  of  year,  gives  right  of  ingress  and  egress,  to  remove  crop, 

and  he  would  not  be  liable  for  rent,  vol.  2,  308. 
By  sale  of  an  easement,  the  legal  title  being  in  vendor,  he  cannot  subject 

same  to  a  vendor's  lien,  vol.  1,  618. 
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DESCENT— Continued. 

Reduction  of  Width  of  Street — ^Abutting  Owners.— Upon  the  reduction  of 
the  width  of  a  street,  the  easement  thereby  become.s  invested  in  the  legal 
ownership  of  the  abutting  land  owners.  While  the  absolute  closing  of  a 
street  would  enure  to  the  benefit  of  property  holders  on  both  sides,  up 
to  the   center  of  the  street ( 31 

EJECTMENT— 

Before  ejectment,  of  tenant  by  will,  is  entitled  to  notice  to  surrender 
possession  to  the  heir^  of  the  intestate,  vol.  2,  214. 

Where  tenant  repudiates  lease,  and  changes  possession  from  a  friendly 
to  a  hostile  one,  not  entitled  to  notice  to  vacate,  before  suit,  vol.  2,  552. 

Claim  by  Long  Occupancy — ^Muniments  of  Title  not  Considered. — ^Where 
land  is  claimed  by  long  occupancy,  and  the  verdict  of  the  jury  is  founded 
on  that  ground  alone,  the  question  of  documentary  evidence  of  title  need 
not  be  considered , 605 

ELECTIONS— 

As  to  forfeiture  of  right  to  vote,  judicial  construction,  test  oath,  and 
constitutional  requirements,  vol.  1,  100. 

Where  an  officer  tenders  his  resignation  before  the  time  to  hold  an 
election,  to  take  effect  after  said  time,  the  office  is  not  vacant,  and  no 
election  to  fill  same  can  be  held,  vol.  1,  62.  An  examining  board  not 
required  to  perform  duties  only  when  legal  elections  are  held,     lb. 

EMINENT  DOMAIN — ^Destroying  house  to  prevent  spread  of  fire*,  see  "Gov- 
ernment." 

EMPLOYER  AND  EMPLOYEE— See  "Master  and  Servant.'* 

EQUITY- 

Rescinding  sale  of  land  for  misrepresentation,  see  "Deed." 

If  a  trustee  namd  in  a  deed,  refuses  to  act,  chancellor  may  appoint 
one,  vol.  1,  533. 

Will  will  correct  deed  made  pursuant  to  contract  for  exchange  of  land, 
if  mistake  in  description  is  made,  vol.  2,  206. 

A  commissioner,  who  takes  a  deposition,  styling  himself  as  such,  is 
presumed  duly  appointed,  vol.  1,  36. 

Five  per  cent  held  reasonable  compensation  for,  unless  unusual  difficulties 
attend  the  collection  of  accounts,  vol.  1,  59. 

Report  is  erroneous,  if  fails  to  credit,  shown  by  pleadings,  in  accounting 
between  co-defendants,  vol.  1,  197. 

Error  to  include  in  report  amount  of  one  of  a  series  of  notes  not  included 
in  pleadings,  vol.  1,  50**. 

Not  error  to  dismiss  proceedings  fti  absence  of  allegations  in  bill  of 
review  that  newly  discovered  evidence  might  not,  by  ordinary  diligence, 
have  been  used,  vol.  2,  548. 

Ijegal  title  to  land  should  be  matured  before  sale  is  ordered  by  chan- 
cellor, vol.  1,  i518. 

Unless  commissioner  finds,  according  to  rules  given  by  trial  judge,  report 
will  be  set  aside,  vol.  2,  39. 

Consent  reference  to  commissioner  by  parties,  will  not  bind  them  to  an 
unequal  division  of  property,  vol.  2,  349. 

Ettot  for  commissioner  to  place  purchaser  in  possession  at  time  of 
decretal  sale,  vol.  1,  520. 

Commissioner  must  conform  his  action  to  the  direction  of  the  judgment, 
vol.  1,  40. 

Order  affirming  report,  without  allowing  guardian  to  file  exceptiona, 
erroneous,  voL   1,  58. 

Though  report  not  excepted  to  by  defendant,  is  not  conclusive  as  to 
errors  on  its  face,  vol.  1,  197. 

Where  two  tracks  of  land  are  to  be  sold  to  satisfy  separate  liens  on  each, 
it  is  error  to  order  sale  in  gross  for  amount  due  on  both  tracts,  vol.  1,  307. 

Legal  sales  made  for  benefit  of  creditors  where  affidavit  not  made  as 
required  by  section  251,  0.  C,  are  void,  vol.  1,  337. 
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EQUITY— Continued. 

Though  purchaser  be  put  in  possession  of  property  at  decretal  sale, 
court  has  power  on  motion  of  either  party,  to  set  aside  sale  for  cause, 
vol.  1,  438-679. 

Directions  to  commissioner  as  to  when  sale  shall  be  made,  either  on  a 
day  certain,  or  made  at  the  court-house,  vol.  1,  518. 

Sale  will  be  vacated  unless  commissioner  advertises  credit  upon  which 
land  to  be  sold,  vol.  1,  40-246;  vol.  2,  609. 

Error  to  adjudge  that  land  be  sold  as  a  whole,  when  it  does  not  appear 
that  it  is  susceptible  of  division,  vol.  2,  78. 

Sale  by  administrator,  as  commissioner,  who  was  attorney  for  purchaser, 
and  purchaser  appealed  to  sympathies  of  other  bidders,  not  good,  vol.  2,  387. 

A  clause  in  a  memorandum,  "due,  etc.,  if  there  U  no  mistake,"  will 
secure  no  right  to  either  party,  equity  would  not  correct,  vol.  2,  254. 

Equity  will  not  enforce  conveyance  under  bond  for  title  by  intestate, 
given  for  purpose  of  defrauding  creditors,  vol.  2,  170. 

Duty  of  court  of  equity  to  have  rights  of  infants  adjudicated,  and  be 
before  the  court,  vol.  1,  509. 

Sale  of  wife^s  land  for  reinvestment  by  husband,  gives  wife  an  equity 
equal  to  creditors  of  husband,  vol.  1,  580. 

Conflicting  claims  of  wife  adjudged,  before  a  court  of  equity,  vol.  1,  139. 

Court  of  equity  will  not  enforce  usury,  though  it  be  not  specially 
pleaded,  vol.  1,  448. 

Rent  of  Part  of  an  Estate  to  Highest  Bidder.—Where  the  rent  of  an 
estate  is  made  by  public  sale  to  the  highest  bidder,  the  distributees  cannot 
be  heard  to  complain  of  a  discrepancy  of  amount,  they  being  present  and 
not  filing  an  objection  or  exceptions  thereto.  . . ., 446 

Debtor  and  Creditor — Ofi-set. — A  fund,  coming  into  the  hands  of  a  com- 
missioner, appointed  by  the  court,  is  subject  to  the  orders  of  the  court, 
and  unless,  upon  dissolving  the  commission,  the  plaintiff  move  for  an  order 
of  payment  over  to  him,  the  relation  of  creditor  and  debtor  will  govern... 661 

Any  oflf-set  the  debtor  thus  had,  could  be  u?ed  in  settlement  of  accounts 
between   the   parties : 661 

Frauds,  Statute  of — ^Parol  Contracts  for  Sale  of  Land — ^Terms  of  Sale 
Must  Appear. — Before  a  court  of  equity  will  enforce  a  parol  contract  for 
the  sale  of  land  the  terms  must  clearly  appear  as  to  price  and  time  of 

payment .,   379 

Sales — Purchase  of  Land  for  Acting  Commissioners. — ^A  sale  of  land,  by  a 
commissioner,  made  to  himself  by  a  party  standing  in  the  relation  of 
trustee  or  agent,  will  not  be  permitted  to  stand,  if  any  profit  or  advantage 
was  made  by  the  purchase .* i 206 

Commissioner's  Report — ^Exceptions — ^When  to  be  Filed. — ^When  complain- 
ants oelieve  a  commissioner's  report  to  be  prejudicial  to  them,  they  should 
present  their  exceptions  within  a  reasonable  time,  and  not  on  the  last  day 
of  the  next  r^ucoeeding  term  of  court ,. 441 

Equitable  Settlement. — ^\\'^here  more  land  was  sold  than  necessary  to 
settle  the  amoupt  a  defendant  owed,  it  should  be  set  aside  on  equitable 
principles,  adjudging  the  purchaser  a  lien  for  the  amount  he  actually  paid 
therefor 610 

ESCROW— 

A  note  or  bond  cannot  be  delivered  by  the  obligor  to  the  obligee  in 
escrow,  vol.  1,  146. 

ESTATE — See  "Descent  and  Distribution,"  "Wills." 

ESTOPPEL— 

To  claim  defect  in  boundary,  see  "Boundary." 

To  deny  existence  of  corporation,  see  "Corporations." 

By  judgment  for  dower,  see  **Dower." 

Fiducial  relations  of  Guardian,  see  "Guardian  and  Ward." 

Married  woman,  21  years  of  age,  estopped  subsequently,  from  attacking 
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ESTOPPEL— Continued. 

sale   of   property   made   by   court   without   reinvestment,   if   placed   under 
control  of  husband,  vol.  2,  335. 

After  giving  replevin  bond,  and  subsequent  surrender  of  property  to  be 
sold  under  execution,  will  estop  claiming  interest  therein  afterwards, 
vol.  2,  109. 

Estoppel  from  denying  liability  on  note  given  for  purchase  of  property, 
with  a  remainder  interest,  vol.  2,  596. 

Failure  to  disclose  lien  on  personal  property  for  many  years  after  sale 
by  mortgagor,  and  with  knowledge  of  mortgage,  an  estoppel,  vol.  2,  51. 

Parol  gift  of  land  to  son,  and  deed  unacknowledged  and  unrecorded,  made 
to  a  third  party:  Holder  of  subsequent  conveyance,  by  the  father, 
estopped  from  pleading  Statute  of  Frauds,  vol.  1,  276. 

A  purchaser  of  land  with  notice  of  renunciation  of  title  by  vendor,  and 
prior  ^ale,  estopped  from  claiming  title  by  subrogation,  vol.   1,  23. 

Parties  to  attachment  suit,  where  personal  property  is  sold  thereunder, 
estopped  to  set  up  adverse  title,  vol.  2,  372. 

A  party  executing  a  note  to  a  corporation  is  estopped  to  deny  the  exist- 
ence of  such  corporation,  vol.   1,  255. 

As  to  estoppel  from  asserting  claim  to  land  sold  under  bond  for  title, 
where  several  partie=s  interested,  vol.  1,  142. 

Assertion  made  in  answer  used  in  another  case,  not  an  estoppel  so  as  to 
preclude  all  explanatory  proof  to  the  contrary,  vol.  1,  567. 

A  conveyance  from  father  to  son,  warranting  against  *'himself,  his  heirs 
and  all  persons  claiming  under  him,"  is  an  estoppel  as  to  hitnself,  devisees, 
heirs  or  representatives,  vol.  2,  420. 

And  not  subject  to  collateral  attack,  except  for  fraud,  lb. 
One   renewing  his  note,  given   obligee,  who  had  transfen*ed  to   a  third 
party,  estopped  from  setting  up  counterclaim  of  prior  debt  due  from  said 
obligee,  vol.  1,  424. 

Where  proof  shows  that  all  personal  property,  a^^signed  for  benefit  of 
a  creditor,  was  ample  to  liquidate  all  claims  of  insolvent,  creditors  estopped 
from  further  action  on  conveyance  as  fraudulent,  vol.  2,  541. 

Estoppel  does  not  apply  to  a  surrender  of  land,  coerced  by  a  void 
execution,  vol.  1,  ^98. 

Husband  estopped  to  claim  improper  use  of  money,  placed  in  hands  of 
third  party  to  purchase  land,  and  who  does  not  object  to  deed  put  in 
wife's  name,  vol.  2,  538. 

Wife  estopped  from  claiming  proceeds  of  her  heritage  where  she  consents 
it  may  be  applied  to  husbands  debts,  vol.  1,  593,   160. 

Negligence    in   seeking   relief    from   sale   of  land,   by   sheriff,   until   title 
conveyed  to  innocent  purchaser,  without  notice,  is  an  estoppel,  vol.  2,  48. 
Purchaser  of  land  at  commissioners  !*ale,  sold  by  the  gross,  as  40  or  60 
acres,  estopped  to  repudiate  sale,  vol.  2,   199. 

Confirmation  of  Sale — Failure  to  Except — Commissioner's  report — WTiere 
the  record  fails  to  show  that  the  confirmation  of  a  sale,  made  on  the  same 
day  the  report  was  filed  by  tha  commissioner,  was  done  at  the  request  of 
the  purchaser,  held  that  the  mortgagor,  for  whose  accommodation  the 
sale  had  previously  been  delayed,  by  his  failure  to  except  to  the  report, 

is  estopped  to  complain  of  the  confirmation  at  a  later  date 66 

Descent  and  Distribution — Right  of  Devisee  as  Heir. — ^Though  a  plaintiff 
be  held  not  allowed  to  recover  property  as  devisee  of  a  remainder  interest, 
he   would  not  be  estopped  to   set   up  his   right   thereafter  as  an   heir  to 

th  estate ^ 53 

Judicial  Sale— Purchase  on  Faith  of  All^ation  in  Petition.— Appellant 
alleged  in  her  petition  that  her  husband  gave  her  the  property  in  litigation, 
and  the  appellee  purchased  on  the  faith  of  that  allegation.     Held,  to  estop 

her  to  allege  or  prove  the  contrary 614 

Judgment— Motion  to  Set  Aside  a  Sale  of  Land.^After  recovery  of  a 
judgment  for  a  wrongful  conversion  of  property,  the  plaintiff  would  not 
be  estopped  to  have  a  sale  of  lands  made  under  the  original  attachment, 
set  aside,  unless  the  amount  of  said  judgment  had  been  actually  paid... 610 
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ESTOPPEL— Continued. 

Estoppel  by  Record— Default.^The  appellant  by  his  default  in  the  action 
on  the  note,  admitted  the  allegation  that  he  had  received,  by  his  marriage 
with  the  principal  obligor,  more  than  the  debt  sued  for.  Consequently,  he 
was  estopped  by  the  record  from  denying  that  fact  and  putting  It  in 
litigation  in  this  case.  595 

lieeds  Recital. — ^The  parties  to  a  deed  are  estopped  by  the  recitals  therein 
to  claim  title  to  any  part  of  the  land  thereby  conveyed 414 

Personal  Property— Transfer  of  Same  with  Notice. — ^An  alleged  owner  of 
personal  property,  who  is  present  and  makes  no  objection  to  a  transfer 
thereof  by  another  party,  is  estopped  from  afterward  setting  up  a  claim 
thereto 36 

Statement  of  Vendor  at  Judicial  Sale. — ^A  vendor  of  a  parol  sale,  who  is 
asked  regarding  the  title  of  his  vendee,  at  a  judicial  sale  of  the  interest 
of  the  vendee,  and  answers  that  the  vende«  has  a  perfect  title  thereto,  is 
estopped  to  assert  ownership  subsequently,  whether  his  statements  were 
true    or    false. 196 

Vendor  and  Purchaser — Parol  Sale  of  Land— Specific  Performance — 
Where  a  party  repudiates  a  parol  contract  for  the  sale  of  land  and  refuses 
to  execute  it,  he  is  estopped  to  claim  any  of  the  benefits  arising  there- 
from  ;     .-'196 

Parol  Sale — A  vendor  of  a  parol  salo  of  land,  to  whom  all  but  a  small 
portion  of  the  purchase  money  was  paid,  possession  hn  iiig  been  given  the 
vendee,  and  who  in  an  answer  to  a  suit  for  specific  performance,  admits  the 
parol  sale,  but  declines  to  perform  further,  claim  in  fj  a  breach  of  contract, 
is  estopped  from  pleading  the  statute  for  a  specific  execution  as  to 
creditors   of   the   vendee 196 

Rescission. — ^Nor  can  a  rescission  of  the  contract  be  had,  as  against  the 
creditors,  but  the  vendor  and  vendee,  being  co-defendnats  to  a  suit  for 
specific    execution 196 

evidence- 
To  establish  breach  of  warranty,  see  "Covenant." 

Orders  of  court,  see  "Courts." 

Aliunde  in  action  on  deed,  see  "Deeds." 

Of  titles  not  considered,  see  "Ejectment." 

To  show  payment  by  check,  see  "Payment."  Also  proved  aliunde. 

Deed  from  father  best  evidence,  see  "Parent  and  Child." 

To  overcome  presumption  of  sanity,  see  "Sanity." 

Deed  conclusive  as  to  land  purchase,  see  "Vendor  and  Purchaser." 

Parol  evidence  not  admissible  to  prove  intentions  of  testator  to  change 
wording  of  will,  see  "Wills." 

vMiere  a  will  has  been  d(stroyed  by  the  burning  of  the  clerk's  office,  its 
contents  may  be  satisfactorily  established  by  competent  evidence,  vol.  2,  64. 

A  nlea  of  failure  of  evidence  in  consideration,  controverted  by  reply, 
tlirows  burden  of  proof  on  defendant,  vol.  1,  285. 

Attorneys  statement,  in  the  absence  of  his  client,  not  competent  evidence 
against  client,  vol.  1,  159. 

Hurden  of  proof  on  defendant  to  show  could  only  get  for  property  rented 
where  rescission  demanded,  vol.  2,  35. 

ju»urden  of  proof  is  on  a  defendant,  where  facts  in  replication  countervail 
import  of  the  recital  of  consideration  of  deed,  vol.  2,  33.3. 

Burden  of  proof  on  defandtn  to  show  could  only  get  for  property  rented 
under  contract,  amount  reported  as  receivcv.,  vol.  2,  329. 

As  to  mere  preponderance  of  evidence,  where  court  refused  new  trial, 
lb,  583385-332-227. 

The  court  cannot  exclude  evidence  until  he  knows  what  it  is,  vol.  1,  316. 

If  not  competent,  van  be  withdrawn  from  consideration  of  jury,     lb. 

\^niere  causes  are  consolidated  without  objection,  evidence  taken  before 
may  be  used  in  consolidated  case,  vol.  1,  316. 

Order  drawn  by  secretary  of  turnpike  company,  on  treasurer,  evidence  of 
indebtedness  of  the  amount,  from  drawer  to  payee,  vol.  2,  658. 
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EVIDENCE— Continued. 

To  render  a  coroner's  deed  competent,  judgment  and  execution  under 
which  deed  made,  must  be  offered,  vol.  2,  407. 

A  judgment  against  an  administrator  is  but  evidence  of  the  facis  which 
constitute  claim  against  testator's  estate,  vol.  1,  230. 

Jury  must  determine  weight  of  evidence,  tending  to  prove  indebtedness  of 
plaintiff  on  counterclaim,  vol.  2,  601. 

The  signature  of  the  "umpire"  of  three  arbitrators  to  an  award,  is  pre- 
sumption that  it  was  the  award  of  all,  vol.  1,  184. 

Where  a  commissioner  takes  a  deposition,  styling  him;»elf  such,  it  will 
be  presumed  he  was  appointed,  vol.  1,  36. 

A  consent  order  ''it  was  agreed  among  the  parties  hereto  that  the  evi- 
dence now  in  the  case,  and  hereafter  to  be  taken,  may  be  read,  and  made 
'  to  apply  in  eietch  of  these  consolidated  cases/  h^d  that  all  the  evidence 
in  each  case  was  before  the  court,  vol.  2,  146. 

As  to  evidence  to  sustain  a  general  denial  of  breach  of  contract,  as  shown 
by  answer  of  defendant,  vol.  1,  607. 

Admission  in  a  replication  to  a  counterclaim  of  acceptance  of  deed,  show- 
ing consideration,  prima  facie  evidence,  vol.  2,  333. 

Fraud  or  forgery  cannot  be  presumed,  but  existence  of  one  or  both  may 
be  established,  as  other  facts  are,  vol.  2,  175,  and  in  absence  of  either,  a 
liability  inconsistent  with  terms  of  written  contract,  cannot  be  proven, 
vol.  1,  42. 

Evidence  of  fraudulent  conveyance  from  father  to  son,  vol.  1,  46. 

Failure  to  require  filing  of  all  executions  issued,  held  sufficient  evidence 
of  legal  levy,  vol.  2,  142. 

Jurors  are  not  permitted  to  testify  as  to  any  misconduct  of  themselves, 
or  their  fellow  jurors,  vol.  2,  236. 

When  new  trial  awarded,  parties  not  bound  by  former  evidence,  voL 
2,  296. 

Prima  Facie  Evidence. — ^Note  signed  in  firm's  name  by  one  member  who 
had  authority  to  sign,  vol,  1,  187.  Reports,  estimates  and  apportionments  of 
street  paving,  as  to  liability  of  property  owners,  vol.  2,  275.  A  receipt, 
though  only  prima  facie  evidence,  good,  in  absence  of  mistake,  vol.  2,  697, 
but  may  be  contradicted  by  evidence  aliunde,  lb.  Processioners'  report, 
made  in  presence  of  defendant  without  objection,  and  acquiesced  in  for 
many  years,  vol.  2,  137.  Possession  of  personal  'property,  evidence  of  owner- 
ship, vol.  1,  93-240.  Items  of  an  account,  pleaded  as  a  set-off  in  a  suit  on 
nott^,  and  which  were  created  before  date  of  the  notes,  execution  of  notes, 
prima  facie  evidence  of  settlement,  vol.  2,  656. 

In  a  suit  to  reco\er  unaccounted  for  taxes  collected,  defendant  entitled  to 
prove  that  when  tax  books  received  by  deputy,  certain  tax  payers  were 
insolvent  and  continued  so,  vol.  1,  426. 

Intrinsic  evidence  of  capacity  of  testator  to  make  will  unaided  and 
according  to  long  settled  determination,  vol.  1,  15. 

Objection  to  particular  form  of  question  put  to  witness  as  to  recognition 
of  horse  in  neighbor's  pasture,  vol.  2,  451. 

Competency. — Memorandum  book  kept  by  intestate  as  to  advancements, 
vol.  2,  131.  Note  made  payable  to  party's  own  order,  as  against  him,  vol. 
1,  378.  (It  imports  no  legal  obligation).  On  a  question  of  usury,  notes 
taken  up  on  renewal,  vol.  1,  <J2.  Oral  testimony  to  prove  execution  of  con- 
stable's bond,  official  record*  destroyed,  vol.  1,  36-19.  Books  kept  by  part- 
nership, evidence  between  them,  vol.  1,  277.  Will,  otherwise  inoperative, 
competent  to  prove  how  a  devisee  held  title,  vol.  2,  193.  Writing,  signed 
by  testator,  in  settlement  of  trust  estate,  competent  to  show  an  intention 
to  adjust  estate,  vol.  2,  254.  Evidence  of  witness  as  embodied  in  bill  of 
exceptions  in  first  trial,  com pe ten  on  second,  death,  non-residing  or  disability 
proven,  vol.  1,  482.  Arbitrations  award,  fixing  boundary,  competent  to 
establish  title,  vol.  2,  578.  Agent  as  witness  who  told  plaintiffs  all  pur- 
chases were  for  principal  who  would  make  payments,  competent  to  establish 
real  purchaser,  vol.  2,  166.  Certificate  of  secretary  of  foreign  state,  to 
prove  organization  of  bank  there,  vol.  1,  159.     Attorney's  statement  made 
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in  the  absence  of  client,  not  competent,  lb.  In  criminal  action^  conversa- 
between  plaintiff  and  witness,  of  defendant  brought  out  by  defendant,  vol. 

1,  436.    Deeds  and  title  papers,  though  they  contain  no  legal  title,  to  show 
extent  of  possessions,  vol.  1       156-328.    All  evidence  should  not  be  referred  to 

jury,  vol.  2,  33.  If  impertinent  and  irrelevant  proof  as  to  what  laws  of 
congress  are,  should  be  rejected,  vol.  2,  571..  Evidence  of  draftsman  to 
establish  mistake  in  contract  for  purchase  of  land,  vol.  1,  528.  Letters 
between  parties,  to  constitute  the  contract,  when  properly  submitted  by  the 
pleadings,  vol.  1,  167.  Parol  agreement  to  extend  time  of  payment  of  note, 
vol.  2,  365. 

Contrariety.— Jury  should  be  permitted  to  find  on  without  peremptory 
instruction,  vol.  2,  124,  and  verdict  on  will  stand,  unless  error  in  instructions, 
vol.  1,  205-227-257,  and  where  court  below  refu-^ed  new  trial,  vol.  1,  332- 
367-479.     On  question  of  warranty,  jury   should  determine  damages,  vol. 

2,  61.  Jury  judges  of  weight  and  credibility  of  witnesses,  vol.  1,  457; 
vol.  3.  65. 

Objection  to. — Evidence  not  objected  to,  its  competency  admitted,  vol.  1, 
25.  Same,  unless  afiidavits  excepted  to,  vol.  1,  387  and  to  a  commis- 
sioner's report,  in  a  subsequent  action,  vol.  1,  440,  and  an  illegal  order 
suspending  a  licen=»e  to  sell  liquors,  vol.  1,  327.  Reading  of  depositions 
without  exceptions,  vol.  1,  404.    Though  taken  in  another  case,    lb. 

Evidence  Responsive  to  New  Matter  of  Defendants. — Where  a  witness 
of  the  defendant,  in  his  statements  as  to  a  will,  sought  to  be  declared 
void,  states  new  matter  as  to  a  conversation  between  him  and  witness  for 
plaintiff,  the  plaintiff  would  be  entitled  to  reintroduce  the  witness,  as 
responsive  to  and  explanatory  of  the  new  matter  of  plaintiff 271 

Acts  of  an  Agency  Generally  Known  to  Vendors. — ^Testimony  is  per- 
missible to  establish  an  agency,  by  proof  that  it  was  generally  known  in 
the  town  where  a  contract  wa^  made,  that  the  agent  was  purchasing 
corn  for  his  principal.    . . .  ■ 163 

Evidence  of  Removal  of  Property. — It  is  error  to  refuse  a  defendant  proof 
of  the  probable  cost  of  removal  and  taking  care  of  property,  where  sued 
for  damages  for  his  dereliction,  as  this  would  be  material  in  lessening 
the  damages  recoverable 530 

Secondary  Evidence — Statement  of  Child  Under  Age. — ^Evidence  of  a 
witness,  as  to  what  a  little  girl,  of  9  years  of  age  said,  as  to  identification 
of  defendant "i,  is  a  material  fact  to  establish  an  alibi  only,  in  an  action 
for  larceny \ 258 

Same. — ^The  best  evidence  of  this  fact,  would  be  the  statement  of  the  girl 
under  oath,  to  the  jury,  if  capable  of  testifying  under  oath 258 

Impeachment  of  Sheriff's  Return  on  Summons. — In  the  absence  of  fraud  or 
collusion,  with  a  plaintiff,  a  sheriff's  return  as  between  the  litigants  is 
conclusive,  and  parol  evidence  is  not  admissible  to  impeach  it 525 

This  rule  will  apply,  though  the  te-timony  of  the  sheriff  and  others 
conduces  strong  to  the  conclusion  that  the  summons  was  not  executed 
as  required  by  section  74  of  Civil  Code 525 

Record  of  Former  Suit  to  Establish  Partnership. — ^Depositions  in  another 
suit,  may  be  used  as  evidence  that  one  of  the  parties  in  that  suit  was 
attempting  to  establish  the  facts,  that  had  been  denied  in' the  suit  then 
in    litigation 4 146 

Presumptions. — It  is  the  presumption  that  the  law  indulges  that  such 
fact  in  reality  existed  from  ones  own  conduct  at  that  time,  in  taking 
evidence  to  establish  it 146 

Records. — In  order  to  make  the  records  of  authentication  of  deeds,  evi- 
dence to  establish  title,  it  must  be  according  to  the  statute  and  within  the 
time  prescribed.  Such  records  can  be  admitted  only  to  show  extent 
of  possession ,   135 

Admission  of  Certificates  of  Authentication  of  Deeds — Lost  Instruments. — 
It  i^  error  to  admit  as  evidence,  certificates  of  officers  of  a  foreign  state, 
to  establish  the  existence  of  an  unrecorded  deed 135 

Conversation  Between  Defendants  in  Absence  of  Plaintiff. — Conversations 


766  Index. 

EVIDENCR-€ontinued. 
between  defendants  prior  to  suit,  may  be  admitted  as  evidence,  to  establish 
a  joint  or  several  holding  of  property  sued  on. , 146 

AH  the  facts  and  conduct  of  the  parties  whilst  exerci-^ing  ownership  over 
the  property  in  litigation,  is  competent  to  show  the  character  of  title  and 
holding,  both  of  defendant,  and  for  plaintiff 146 

Judgment  of  Rescission— Evidence. — ^The  judgment,  ordering  a  rescission 
of  contract,  in  the  absence  of  fraud  and  collusion,  is  bona  fide  evidence  and 
should  be  admitted  in  a  suit  by  an  execution  creditor  to  subject  lands 
fraudulently  obtained  from  the  vendees  in  an  exchange 322 

Action  for  Slander— Conversation  by  Parties  in  Interview  Sought  by 
Plaintiff. — Conversations  between  parties,  in  an  action  for  slander,  at  a 
meeting,  solicited  by  the  plaintiff,  through  her  agent,  should  be  permitted 
to  go  to  the  jury  to  enable  them  to  form  a  correct  judgment  as  to  the 
motive   of   defendant i 152 

Explanations  offered  at  such  meeting,  by  the  defendant,  is  competent 
evidence,  tending  to  explain  the  motive  of  what  he  said  to  the  agent lo2 

Remarks  of  plaintiff  to  a  third  person,  conveying  the  same  meaning,  as 
that  imputed  to  defendant,  should  al<o  be  permitted  to  go  to  the  jury..  152 

Evidence,  in  Mitigation  of  Damages. — Evidence  conducing  to  show  imme- 
diate provocation  or  attempted  violence  on  the  part  of  a  plaintiff,  in  an 
action  for  damages  for  assault  and  battery,  is  competent  as  part  of  the  res 
gestae,  and  in  mitigation  of  dama^rps,  but  not  as  a  dismissal  of  the  8uit...262 

Improvements  by  Tenant  After  Suit. — ^In  a  suit  of  unlawful  entry  and 
detainer,  it  is  error  to  permit  the  defendant  to  show  or  prove  by  witness, 
what  improvements  he  had  made  after  the  commencement  of  the  action.  .688 

If  the  cause  of  action  existed  at  the  time  of  bringing  the  warrant,  such 
evidence  was  clearly  incompetent 688 

Damages. — Such  evidence  might  be  shown  in  an  action  for  damages,  in 
mitigation,  but  not  to  defeat  the  action  after  brought,  on  a  cause  exist- 
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iiks  and  Banking — Checks  only  Prima  Facie  Evidence  of  Payment. — 
A  bank  check  reciting  "in  full  of  all  demands  to  date,"  is  hdd  to  be  but 
prima  facie  evidence  of  payment,  and  may  be  explained  or  correcttd  by 
proof   aliunde ^ 669 

Oral  Testimony  to  Prove  Contents  of  Account  Book. — Oral  testimony  is 
incompetent  to  prove  the  contents  of  an  account  book  without  first  account- 
ing for  the  non-production  of  the  book  itself v 659 

Memorandum. — Memorandum  made  by  two  attorneys,  showing  incorrect- 
ness, against  the  examination  of  same  accounts  by  three  other  attorneys, 
showing  same  to  be  correct.  Held,  not  sufficient  to  off-set  the  legal  pre- 
sumption of  the  correctness  of  a  chancery  decision 664 

Excluding  Record  of  Another  Suit,  Though  Irregular.— However  irregular 
may  have  been  the  records  of  a  ^uit,  unless  it  is  void,  it  is  not  subject  to 
be  collaterally  questioned,  and  it  is  error  to  exclude  name  as  evidence  in 
another  suit  subsequent  thereto 347 

Boundaries — Surveyor's  Field  Notes. — The  field  notes  of  the  original  sur- 
veyor are  competent  evidence  to  establish  a  boundary  line 623 

Competency  of  Partial  Record  Introduced. — ^\Mien  a  partial  record  is 
introduced  to  prove  a  particular  fact,  the  court  should  confine  its  u^e  to 
that  sole  object  and  prevent  any  delusion  of  the  jury  thereby 4^3 

Prima  Facie  Evidence  of  Insolvency — ^Return  Nulla  Bona. — ^The  return  of 
an  execution,  "no  property  found,"  is  only  prima  facie  evidence  of  in- 
solvency  ^ 314 

Such  a  return  would  not  lay  the  foundation  for  the  interposition  of  the 
court  to  make  provision  for  a  wife,  out  of  the  effects  of  the  husband, 
without  other  evidence,  allegation  or  prayer  for  that  purpose 314 

EXCEPTIONS,  BILL  OF— 

See  "Appeal  and  Error." 

Filing  of  nimc  pro  tunc,  when  too  late,  vol.  2,  583. 
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A  bill  of  exceptions  filed  at  a  subsequent  term  of  the  court  with  an  order 
extending  the  time,  will  not  be  considered,  vol.  2,  181. 

Cannot  be  filed  in  vacation,  vol.  1,  370.  Extension  of  time  must  be  until 
a  day  in  the  next  term  of  court,  lb.,  vol.  3,  656.  Mu^t  contain  all  the 
instructions  given  by  the  court,  vol.  1,  316. 

is^ztension  of  Time  to  File. — ^The  bill  of  exceptions  containing  the  evidence 
was  not  filed  according  to  the  order  given  a  day  therefor,  nor  was  any 
order  extending  the  time  made,  held,  that  it  cannot  be  regarded,  though 
subsequently  signed  by  the  judge  and  filed  by  order  of  court 398 

EXECUTIONS— 

Parties  to  sale  under,  see  "Parties." 

Quashal  of  sale  under,  see  "Parties." 

Levy  of  an  execution  by  the  jailer,  when  it  is  directed  to  the  sheriff, 
is  void,  vol.  1,  298. 

Where  sheriff  levies  execution  on  property  before  the  return  day,  he  may 
sell  it  afterwards  without  a  venditioni  exponeas,  vol.  1,  611. 

When  first  execution  returned  "nulla  bona,"  creditor  may  have  another 
levied  on  interest  in  partnership  property,  voL  2,  101. 

Execution  cannot  be  levied  on  property  under  deed,  without  consent  of 
debtor,  vol.  1,  311. 

A  young  horse  that  had  never  been  worked,  belonging  to  head  of  family, 
exempt  from  execution,  vol.  1,  178. 

Levy  of  execution,  after  property  has  been  transferred  to  another 
county,  vol  1,  254. 

Creditors  alone  are  concerned  in  the  distribution  of  the  proceeds  of  a 
sale  under  execution,  vol.  2,  674. 

Failure  to  i-isue  execution  for  ten  days  after  it  might  have  been  done 

will  exonerate  assignor,  vol.  2,  302. 

Sale  by  Sheriff  Under  Execution  Levied  by  Jailer.— The  sale  of  land  by  the 

sheriff,  under  an   execution   formerly   levied  by   the  jailer,   is   illegal   and 

void H 156 

Same — Levq  After  Return  Day. — ^A  sale  made  by  a  sheriff,  upon  a  levy 
made  after  the  return  day,  is  void 1 156 

Judgment — ^Laches. — ^The  failure  of  an  execution  debtor,  to  use  due  dili- 
gence in  collecting  his  judgment  against  the  garnishee  of  the  debtor,  thereby 
losing  to  the  debtor  the  amount  of  credit  he  was  entitled  to,  will  exonerate 
him  from  liability  on  his  debt  to  that  extent 249 

Right  to  Levy  on  Property  of  Joint  Debtors. — ^Under  an  execution  against 
Ard  and  Kelly,  the  lands  of  Kelly  was  pointed  out  to  the  officer,  who  levied 
on  and  sold  same.  Afterwards,  Ard  claimed  the  land  as  his,  and  refused 
possession.  Held,  that  though  the  levy  was  on  the  land  as  belonging  to 
Kelly,  the  title  of  both  Ard  and  Kelly  passed  by  the  officer's  sale  and 
execution 4 .226 

No  Judgment  in  Record. — When  an  execution  is  shown  against  a  defendant 
in  possession  and  he  surrenders  land  to  satisfy  it,  no  judgment  need  be 
shown  as  to  him,  however  a  judgment  is  essential  to  uphold  the  sale  and 

conveyance  of  an  adverse  title ,. 226 

EXECUTORS  AND  ADMINISTRATORS— 

Action  for  recovery  of  payment  of  rent,  see  "Principal  and  Surety." 

When  an  executor  qualifies,  all  rights  of  action  on  debts  due  from  him, 
are  suspended,  vol.  1,  201. 

But  if  he  should  cease  to  be  an  executor,  the  right  of  action  revives,    lb. 

Executor  may  convey  a  legal  title  to  testator's  land  after  it  has  reverted 
to  the  estate,  for  the  purpose  of  carrying  out  provisions  of  will,  vol.  1,  301. 

An  administrator  alone  can  make  a  transfer  of  personal  property  trans- 
ferred to  a  testator's  widow,  vol.  1,  599. 

Payment  by  administrator  to  distributees  with  full  knowledge  of  what 
funds  in  his  hands,  vol.  1,  165. 

Where  the  executor  is  the  legatee  he  is  the  real  party  in  interest,  in  an 
action  on  a  note  given  testator,  vol.  1,  407. 
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AdministTator  may  act  as  oommissioiier  to  sell  lands  belonging  to  the 
estate,  but  no  new  liability  will  arise  therefrom  against  his  soreties 
vol.  1,  523. 

After  settlement  with  county  court,  executor  holds  funds  of  the  estate 
as  trustee  and  not  as  executor,  toL  1,  443. 

All  reasonable  presumption  against  administrator  who  fails  to  preserre 
evidence  of  debt  due  by  him^lf  to  testator,  voL  2,  144. 

Error  to  compound  interest  against  administrator  with  biennial  rests,   Ih. 

A  settlement  made  by  adminitstrator  with  the  county  court  is  prima  fade 
right,  vol.  2,  369.     . 

Where  a  surrender  of  a  life  estate  is  made  by  a  widow  to  her  children, 
settlement  with  administrator  up  to  said  surrender,  should  be  made. 
VOL  2,  345. 

Administrator  presumed  to  have  u^ed  assets  after  two  years,  vol.  1.  59, 
and  chaigable  with  interest,  but  if  no  interest  be  made,  not  chareable, 
vol.  3,  649.  ^ 

See  "Appeal  and  Error."  "Set-off  and  Counterdaim,"  "Descent  and  Dis- 
tribution," "Husband  and  Wife,"  ''Exemptions." 

In  suit  for  specific  property  against  administrator,  no  affidavit  as  to 
justness  of  claim  required,  vol.  1,  385. 

Right  to  institute  action  by  executrix  on  note  made  to  deceased  a< 
executor,  vol.  2,  639. 

Lands  are  not  assets  in  hands  of  administrator  of  intestate's  estate,  vol. 
1,  523.    • 

Cdurt  has  power  to  appoint  receiver  when  administrator  has  been  tardy 
in  settling  estate,  vol.  1,  498. 

Admini^itrator  entitled  to  compensation  only  for  actual  time  he  serves,  vol. 
1,  498. 

Administrator  held  liable  for  costs  of  court  for  refusal  to  transfer  stodcs 
held  by  an  estate,  though  through  an  erroneous  impression,  vol.  1,  590. 

Liability  of  executor  for  transfer  of  good  notes,  for  others  of  different 
party,  which  proved  worthless,  vol.  2,  636,  and  mu^t  take  proper  steps  to 
protect  same  and  ask  for  pro  rata  allowance  out  of  assignment,    lb. 

Executor  has  right  to  pay  over  to  legatee  assets  ip  his  hands,  vol.  1,  443. 

A  loan  by  an  administrator  of  a  portion  of  a  devise  ^ith  remainder, 
is  a  misappropriation,  for  which  he  will  be  liable,  vol.  2,  344. 

Creditors  Right  of  Action  Against. — A  judgment  iihould  not  be  rendered 
against  an  administrator  in  an  attachment  proceeding,  until  the  creditors 
shall  manifest,  in  proper  form,  their  claims  against  the  decedent's  estate, 
for  the  heirs  and  distributees  are  the  substantial  parties  to  be  affected.. ...22 

The  creditors  are  not  relieved  of  this  necessity,  even  though  their  claims 
be  against  an  absconding  administrator,  proceeded  against  by  attachment.j22 

Without  a  personal  judgment  against  an  administrator,  nor  against  him 
in  his  fiducial  capacity,  in  an  attachment  suit,  his  individual  means  cannot 
be  converted  to  the  payment  of  debts  of  the  attaching  creditors  of  the 
intestate ^    .22 

Violation  of  Authority. — ^An  administrator  who,  through  laches,  lo^^es  to 
the  estate,  assets,  being  a  a  sale  of  personal  property  not  authorized  by  the 
will  or  court,  will  be  held  personally  liable  therefor .^ 343 

Regardless  of  whatever  good  faith  they  may  have  shown,  the  transcending 
of  their  legal  powers  and  legal  duties,  will  render  them  liable 343 

Rent — Recovery  for  by  Administrator  from  Hehrs. — ^Where  the  evidence 
preponderates  in  favor  of  voluntary  surrender  of  rent  notes  by  a  testator, 
and  giving  them  the  use  of  the  land  another  year  without  taking  notes 
therefor,  they  cannot  be  held  liable  for  rent  in  a  suit  by  the  administrator 
against   them   as   heirs 679 

Foreign  Administrator — Bond  as  Required  by  Act  of  February  a8,  1854, 
Section  Section. — The  failure  of  a  foreign  administrator  to  execute  a  cove- 
nant to  the  Commonwealth,  as  prescribed  under  the  acts  of  February  28, 
1864,  second   section,   is  a  fatal  error,  though  the  objection   not  made  in 
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EXECUTORS  AND  ADMINISTRATORS-JCk)ntinued. 
the    court   below .572 

Adininistrator  de  Bonis  non  Refunding  Bond — Settlement. — An  adminia- 

tratbr  de  bonis  non  cannot  be  compelled  to  accept  a  refunding  bond  taken 

by  an  executor  and  thereby  discharge  the  legatees  from  liability  incurred 

*  by   their   testator   as    executor ^ 411 

Refunding  Bonds  of  Creditors. — Section  471,  Civil  Ck)de,  does  not  require 
an  administrator  to  take  refunding  bonds  from  creditprs,  whose  claims 
he    may    settle,    thereunder 538 

Inventory — Laches. — An  executor  w^ill  not  be  heard  to  complain  because 
he  is  chained  with  the  amount  of  notes  on  hand  belonging  to  the  testator 
at  the  time  of  his  death.  It  was  his  duty,  as  executor,  to  have  made  and 
returned  an  inventory  of  these  notes : 474 

Use  of  Surplus  Money — Interest. — ^Where  an  administrator  deposits 
moneys  of  an  estate,  with  a  firm  of  which  he  is  a  member,  it  will  be 
presumed,  the  money  was  used,  and  he  will  be  charged  interest  thereon, 
after   two   years , 193 

EXEMPTIONS— 

Wife  entitled  to  exempt  property  of  her  deceased  husband,  vol.  1,  299. 

A  widow  who  has  no  children  left  by  her  deceased  husband  is  entitled 
to  her  exemption,  vol.  2,  261. 

Property  that  is  exempt  from  debts  of  husband,  may  be  conveyed  in 
trust  for  use  of  wife,  vol.  2,  286. 

A  young  horse,  that  has  never  been  worked,  exempt  under  statute  allow- 
ing two  work  beasts,  etc.,  vol.  1,  178. 

EXPATRIATION— See  "Citizens." 

EXPRESS  COMPANY— See  "Carriers." 

EXPRESS  CONTRACT— See  "Husband  and  Wife." 

EXPRESS  TRUST— See  "Trusts." 

FACTORS— 

Goods  simply  sent  out  to  be  sold  on  commission,  merchant  not  responsible 
except  for  portion  disposed  of,  his  store  being  destroyed  by  fire,  vol.  2,  661. 

Advances  made  by  consignee  does  not  give  right  to  control  goods,  except 
to  that  extent,  vol.  1,  490. 

Duty  of  merchants  to  sell  goods  to  protect  interest  of  customer,  vol.  1,  29. 

When  instructed  by  consignor  to  hold,  cannot  dispose  of  property, 
vol.   1,  29. 

In  the  absence  of  instruction,  if  held  in  good  faith  for  a  higher  price, 
.  not  liable  for  loss,  vol.  1,  29. 

Can  only  sell  so  much  as  to  reimburse  them  for  advances  made,  vol.  1,  490. 

FILING— See  "Indictment." 

FINAL  ORDERS-See  "Appeal  and  Error." 

FIRE  INSURANCE— See  "Insurance." 

FIXTURES— 

Claim  of  tenant  to  have  buildings  put  upon  property  for  his  convenience, 
vol.  2,  504. 

A  lease  of  mine,  providing  for  placing  material  and  implementai  therein 
for  operation,  as  to  removal  of  fixtures,  vol.  2,  279.  Not  a  fixture,  if  imple- 
ments placed  in  mine  can  be  removed  without  causing  material  injury 
thereto,  lb. 

FORCIBLE  ENTRY  AND  DETAINER— 

The  recovery  of  land  between  contesting  claimants  by  one  who  had  not 
been  in  possession,  will  not  justify  an  action  of,  against  the  20  year  tenant 
of  his  adversary,  vol.  1,  601. 
Traverse — Adyerse  Possession — ^Deed  of  Partition  Competent  Evidence  to 
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FORCIBLE  ENTRY  AND  DETAINER— Continued. 
Establish  Boundary  and  Possession. — On  a   traverse  of  the  finding  of  a* 
jury   in   the   country,   a  commissioner's   deed  of   partition,   by   which   the 
premises  in  contest  were  assigned  to  traverse,  may  be  admitted  as  evi- 
dence to  establish  boundary  and  elucidate  possession 631 

Right  of  Revivor — ^Abatement. — ^An  action  of  forcible  entry  and  detainer 
was  instituted,  and  before  trial,  the  defendant  died,  and  the  action  was 
revived  against  the  administrator.  Later,  the  plaintiff  having  died,  the 
heirs  moved  the  court  to  prosecute  the  action,  which  w&^  denied.  Hdd, 
that  the  landlord  would  have  the  right  of  possession,  which  descended  to 
his  heirs,  and  they  could  prosecute  the  action  in  their  name 660 

Instructions. — ^Where  the  evidence  conduces  to  the  conclusion  that  a 
tenant  had  not  made  the  improvements  covenanted,  peremptory  in-tructions 
for  the  defendant  is  improper 688 

FOREIGN  COURTS— See  "Courts." 

FRAUD— 

When  vitiates  contracts,  see  "Contract,"  "Attorney  and  Client,"  "Evi- 
dence," "Principal  and  Surety,"  'Deeds." 

Buying  in  of  one's  debts  with  his  own  money,  from  his  creditors,  upon 
representation  of  insolvency,  fraudulent,  vol.  1,  303. 

Retention  of  possession  and  use  by  vendor,  inconsistent  with  title  claimed 
by  vendee,  is  per  se  a  legal  fraud,  vol.  1,  14. 

Burden  of  proof  on  party  alleging  fraud,  vol.  1,  487,  vol.  2,  35. 

Withdrawal  of  agreed  credit  on  note,  by  the  parties  thereto,  fraud  on 
sureties,  vol.  1,  16. 

Settlement  of  obligation  with  only  one  of  co-owners,  not  disturbed  in 
absence  of  fraud  or  mistake,  vol.  2,  125. 

An  instruction  that  "fraud  or  forgery  is  not  to  be  presumed,  but  must 
be  proved"  not  to  mean  that  it  must  be  proved  by  positive  and  direct 
testimony,  vol.  2,  176. 

Where  doubt  as  to  sale  of  land  in  gross  or  by  acre,  not  disturbed  in 
absence  of  fraud  or  mistake,  vol.  2,  218.  But  where  vendor  knows  land 
does  not  contain  number  of  acres  represented,  fraud  by  adding  "more  or 
less,"  330. 

Attempt  to  pass  unencumbered  title,  purchased  with  constructive  notice 
of  trust  thereon,  fraudulent,  vol.  2,  359. 

The  mere  expression  of  opinion  of  quantity,  quality  and  value,  not 
fraudulent  representation,  vol.  2,  224. 

Suit  for  Relief — ^Allegation  and  Prayer. — Where  the  allegations  show 
fraud  and  a  right  to  the  cancellation  of  an  entire  contract,  and  a  restora- 
tion of  the  appellant's  land,  the  prayer  for  a  re -conveyance  of  title  and 
also  for  general  relief  authorizes  any  decree  which  the  facts  show  to  be 
equitable 647 

FRAUDULENT  CONVEYANCES— 

See  ^Creditors  Suit,"  "Infants,"  "Attachment,"  "Equity."  "Deeds." 

In  attachment  suit,  pleadings  must  assail  conveyance  as  fraudulent, 
vol.  1,  444. 

Assignment  of  original  survey,  on  a  copy,  without  consideration,  and 
lands  afterards  patented  to  assignor,  hdd  fraudulent  transfer  as  to 
creditors,  vol.  2,  342. 

Where  fraud  established  by  plaintiff,  defendant  must  establish  bona  fide 
sale  for  valuable  consideration,  vol.  1,  630. 

Deed  made  and  lodged  for  record,  before  creation  of  liability,  not  fraudu- 
lent, vol.  1,  406. 

A  mere  charge  that  "the  deed  was  fraudulent  and  the  land  ought  to  be 
subjected  to  plaintiff's  claim"  not  sufficient,  vol.  1,  336. 

Conveyance  of  land  to  wife, '  after  husband  executes  note,  fraudulent 
as  to  holder  of  note,  vol.  1,  285. 

As  to  conveyance  of  personal  property,  without  delivery  and  afterwarda 
sold,  as  to  oonstituU  fraud  on  creditors,  vol.  1,  630. 
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FRAUDULENT  CONVEYANCES— Continued. 

Equity  will  not  enforce  bond  for  title  given  for  purpose  of  defrauding 
creditors,  vol.  2,  170. 

Insolvent  husband  bought  house  and  lot,  and  failed  to  make  payment, 
and  wife's  father  subsequently  paid  consideration,  and  deed  made  to  wife, 
held  not  fraudulent,  vol.  2,  158. 

Assignment  of  title  bond,  by  insolvent,  who  continued  to  occupy  land, 
and  make  payments  thereon,  held  fraudulent  as  to  creditors,  vol.  2,  289. 

Conveyance  from  father  to  son,  the  latter  of  whom  was  improvident  and 
had  no  property,  nor  visible  means,  held  fraudulent,  vol.  2,  309,  vol.  1,  46. 

In  absence  of  proof  of  knowledge  or  participation  in  conveyance  of  land 
by  defendant,  by  vendees,  held  not  to  constitute  fraud  on  creditors, 
vol.  2,  635. 

Facts  to  dismissal  of  foreclosure,  and  receipt  given  in  full  liquidation,  by 
acceptance  of  mortgage  rent  notes,  fraudulent  as  to  subsequent  assignment 
of  mortgage  and  denial  of  receipt,  vol.  2,  604. 

Property  purchased  in  name  of  one  for  benefit  of  another,  fraudulent, 
vol.  2,  622. 

The  following  instruction  held  erroneous,  "if  the  jury  believe  from  the 
evidence,  that  after  the  alleged  sale  from  F.  Haggard  to  his  attorney,  said 
Haggard  retained  control  and  use  of  the  property,  the  sale  as  to  creditors 
and  third  persons  was  fraudulent,**  vol.  1,  14. 

A  subsi'^ting  debt,  founded  on  valuable  consideration,  held  sufficient  to 
authorize  cancellation  of  deed  from  husband  to  wife,  made  after  creation 
of  debt,  vol.  2,  471. 

A  sale  of  land,  believing  he  held  good  title,  not  fraudulent,  where  land 
afterwards  by  will,  disposed  of,  will  not  lodged  for  probate  at  time  of 
sale,  vol.  2,  546. 

Purchase  of  property  of  insolvent  debtor,  whose  precarious  condition 
was  known  at  the  time,  deemed  to  hold  property  in  trust  for  creditors 
generally,  vol.  2,  424. 

Assignment  in  Contemplation  of  Insolvency.— Creditors,  to  whom  property 
is  assigned,  in  contemplation  of  insolvency,  can,  under  proper  proceeding 
for  that  purpose,  be  held  by  the  non-preferred  creditors  for  the  amount 
collected,  but  not  by  the  obligors  in  an  action  on  bond 431 

Court  of  Equity  Will  Not  Aid. — Property  conveyed  or  transferrd  by  a 
mutual  arrangement  of  parties,  for  the  purpose  of  defrauding  the  creditors 
of  the  real  owner,  cannot  be  recovered,  by  the  aid  of  a  court  of  equity, 
from  either  party  by  the  other ,, 44 

Debtor  and  Creditors. — ^A  sale  of  property  made  to  defraud  creditors 
is  valid  against  the  fraudulent  vendor  and  his  representatives,  and  also 
valid  against  all  merely  voluntary  conveyances  subsequently  made  by 
him :  .195 

Personal  Property — Saile— Non-removal  of  Same— Void  as  to  Creditors. — 
A  sale  of  personal  property,  and  leaving  it  in  the  possession  of  the 
vendor,  even  though  the  purchaser  reside  in  another  state,  is  void  as  to 
bona  fide  creditors  of  the  vendor , 188 

Transfer  of  Property. — A  transfer  of  property,  by  a  debtor  to  a  stranger, 
for  an  ostensible  consideration,  not  supported  by  competent  evidence  of 
fairness,  and  free  from  fraud,  will  not  be  upheld 286 

Parent  and  Child.— A  sale  of  land  by  a  father  to  his  son,  for  a  valuable 

'  consideration,  paid  in  fuU  by  the  son,  will  not  be  held  to  be  fraudulent  as 

to  creditors  of  the  father , 239 

FRAUD,  STATUTE  OF— 

Sale  of  land  and  assignment  of  purchase  money  notes  to  one  creditor, 
within  statute,  vol.  1,  546. 

A  re-sale  by  vendee  of  portion  of  land,  to  his  vendor,  with  parol  agree- 
ment tq.  apply  proceeds  on  original  debt,  not  within  the  statute,  in  suit 
to  foreclose  lien,  vol.  1,  305. 

A  mortgage  given  mortgagee  in  contemplation  of  becoming  his  debtor,  is 
within  the  statute,  vol.  1,  51. 
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FRAUD,  STATUTE  OF— Continued. 

Mutual  promises  do  not  have  to  be  in  writing  in  order  to  inake  them 
obligatory  on  the  parties,  vol.  1,  172. 

Sale  of  Land  by  Judgment  of  Court.— The  sale  of  land  by  judgment  of 
court  is  not  within  the  provisions  of  the  Statute  of  Frauds  and  Perjuries 
and  therefore  need  not  be  in  writing i 413 

PartnershJip  Purchase  of  Oil  Leases.— Where  a  defendant,  by  his  answer, 
admits  a  verbal  contract  between  him  and  the  plaintiff  to  procure  oil 
leases  for  speculation,  and  for  a  partnership  account,  and  in  a  letter 
written  to  his  agent,  procuring  the  leases,  states  they  were  to  be  for  the 
benefit  of  himself  and  plaintifif,  held  sufficient  to  take  same  out  of  the 
Statute  of  Frauds , 244 

GAME— 

Wild  Animals— Premium  on  Scalps— Certificate. — ^The  law  provides  that 
the  person  killing  an  animal  for  which  a  reward  is  to  be  paid  must  state 
the  time,  and  the  county  in  which  the  killing  was  done  and  both  are 
required   to  be  certified ., 497 

GAMING— 

Not  a  penal  offense  to  bet  a  certain  person  will  not  be  elected  to  oflftce, 
unless  he  be  a  candidate,  U  voted  for,  or  expected  to  be  a  candidate, 
vol.  1,  243. 

An  indictment  for,  sufficient  if  it  specifically  apprise  the  defendant  of 
the  particular  charge  against  him,  vol.  1,  408. 

Prosecution  for,  subject  to  limitation  of  five  years,  and  one  year  after 
the  commission  of  offense,  vol.  1,  215. 

Commonwealth  must  prove  county  act  committed  in,  vol.  1,  215. 

\Miere  landlord  has  no  knowledge  gaming  was  going  on  in  his  house, 
he  is  not  criminally  responsible,  vol.   1,   181. 

GARNISHMENT— 

Unless  garnishee  resists  claim  against  him,  in  equitable  action  by 
attachment,  not  liable  for  costs,  vol.  2,  583. 

No  attorney  fee  allowed  against  garnishee,  who  petitions  all  creditors  to 
interplead  in  one  action,  vol.  2,  683. 

Garnishee  Entitled  to  Attorney  Fee. — ^A  defendant,  proceeded  against 
only  as  garnishee  and  who  doe^  not  resist,  is  entitled  to  have  his  attorney's 
fee  adjudged  against  a  plaintiff  who  made  the  attachment  necessary.  .  .644 

GIFTS— 

Improvement  of  property  by  husband,  conveyed  to  him  in  trust  by  wife's 
father,  held  a  donation,  in  contest  between  her  and  her  husband's  heirs, 
vol.  1,  527. 

Negotiable  notes,  bills  of  exchange  payable  to  bearer,  and  notes  not  made 
payable  to  bearer  without  an  assignment  of  the  payee's  interest,  pass  by 
delivery,  vol.  2,  380. 

Improvement  of  property,  conveyed  by  the  wife's  father  to  her  husband 
for  her  use,  regarded  as  a  donation,  in  contest  between  her  and  her  hus- 
band's heirs,  vol.  1,  527. 

According  to  the  well  settled  doctrine  on  the  subject,  to  constitute 
a  donatio  mortis  causa,  there  must  be  three  attributes: 

1.  The  gift  must  be  with  a  view  of  the  donor's  death.  2.  It  must  be 
conditioned  to  take  effect  only  on  donor's  death  by  his  existing,  disorder. 
3.  There  must  be  an  actual  delivery  of  the  subject  of  the  donation.  . . .  S80 

Purchase  of  land  by  father,  and  directions  to  convey  to  a  daughter  a 
few  hours  before  his  death,  called  on  grantor  to  remember  promise  to  said 
daughter,  held  as  a  gift,  of  either  land  or  money,  vol.  2,  453. 

Deed  to  daughter,  by  gift,  of  property,  and  afterwards  execution  of 
mortgage  on  same  by  both  mother  and  daughter.  HeM  in  absence  of 
fraud,  to  be  deed  of  gift,  and  daughter  exonorated  from  liability  on  note, 
vol.  2,  315. 

Parol  gift  to  daughter,  and  occupancy  by  her  for  25  years,  held  to  bar 
recovery  by  other  heirs  under  devise  of  "all  my  estate,"  vol.  1,  24. 
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GIFTS— Continued. 

To  constitute  a  gift  of  note  in  contemplation  of  death,  with  provision 
that  it  could  be  returned,  if  donor  lived  to  need  it,  must  show  that  the 
donor  died  of  the  then  existing  illness,  vol.  2,  380. 

A  memorandum,  *'I  intend  him  to  have  the  tract  he  lives  on,  which  is 
to  be  surveyed  and  valued,"  held  a  parol  gift  of  the  land,  vol.  2,  131. 

A  gift  of  personal  property  must  be  actual  visible  change  of  po.'^session, 
vol.  1,  385. 

One  of  the  beneficiaries  under  a  will  may  dispose  of  his  share  to  the 
other  legatees  by  gift,  vol.  1,  208. 

Not  Subject  to  Bankruptcy  Proceedings. — A  gift  by  a  father  to  his  "son 
and  hU  heirs,"  is  held  to  enure  to  the  use  and  benefit  of  them  alone, 
and  not  subject  to  proceedings  in  bankruptcy  to  subject  same  to  the  debts 
of  the  son 3ol 

Creditors. — As  creditors  have  no  right  to  prescribe  the  terms  of  a  gift,  a 
condition  that  property  deeded  to  the  debtor  and  his  heirs,  free  from  his 
debts,  is  held  to  be  both  moral  and  legally  right 351 

Answer — Demurrer. — An  answer  setting  up  such  grounds  of  defense,  i^ 
not   subject   to  demurrer , 351 

Gratuitous  Promise. — ^The  alleged  promise  by  appellee  to  appellant  to 
give  him  all  he  could  make  by  attending  to  the  suit  was  gratuitous  and 
could  not  be  enforced , 630 

Undue  Influence — Deed. — A  deed  by  a  grantor  to  three  of  his  children, 
and  to  the  exclusion  of  others,  executed  during  the  life  of  the  deceased, 
and  at  a  time  when  in  full  control  of  his  mental  facultie-^,  and  in  accordance 
with  an  oft  expressed  desire,  will  be  held  binding,  though  it  cover  all 
the    property    of   the    grantor 235 

GOOD  FAITH— See  "Warehousemen." 

GOVERNMENT— 

Becoming  responsible   for  taking  of  property,  see   'Bailments." 

Public  necessity,  being  superior  to  individual  rights,  the  Government 
may  resume  the  possession  of  property,  when  -uch  public  nescessity  arises, 
and  the  Government  alone  is  the  judge  of  this 357 

The  warranty  of  title  by  one  individual  to  another  can  not  be  construed 
as  warranting  against  the  superior  right  of  the  Government  to  resume 
the   property  when   public  necessity   requires 357 

Federal  Government — Rights  Against  Citizens. — As  the  Federal  Govern- 
ment has  the  right  to  take  property,  without  first  making  compensation, 
there  is  no  legal  means  of  enforcing  a  claim  therefor,  and  a  citizen  must 
depend  upon  the  good  faith  of  his  government 357 

Warranty — Action  on  For  Breach  by  Act  of  Government. — Xo  action 
for  warranty  of  title,  can  be  maintained,"  where  the  Government,  either 
legally  or  revolutionarily  may  destroy  the  right  of  property  subsequent 
to  said  warranty 357 

As  Against  Acts  of. — ^Unless  there  be  an  express  covenant  to  such  effi^ct,  no 
general  warranty  of  title  can  be  construed  as  a  guaranty  against  the 
action  of  the  Government 357 

Right  of. — The  right  to  blow  up  and  destroy  a  house  in  a  city,  to  prevent 
the  spread  of  a  conflagration,  is  a  legal  public  right  of  the  State  or  Govern- 
ment, without  compensation,  it  being  not  the  exercise  of  eminent 
domain t " 357 

GRADING  AND  PAVING— See  "Highways." 

GUARDIAN  AD  LITEM— See  "Infants." 

GUARDIAN  AND  WARD— 

See  "Bonds." 

Account  against  guardian,  though  part  not  just,  where  he  adinits  owing 
whole    amount,    and   becomes    witness    to    prove    it,    will    be    enforced,    as 
against  third  party,  vol.  2,  636. 
48 
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GUARDIAN  AND  WARD— Continued. 

Liability  on  guardian's  bond,  executed  in  county  court,  and  exchanged  in 
circuit  court,  vol.  1,  224. 

Order  confirming  commissioners  report  without  allowing  guardian  to 
file  exceptions,  erroneous,  vol.  1,  68. 

A  guardian  should  pay  Interest  on  wards  money  remaining  his  handa 
after  her  marriage,  vol.  1,  367. 

Purchase  of  personal  property  by  wards  at  judicial  sale,  should  be  a 
charge  against  them  in  account  of  guardian,  vol.  2,  490. 

Purchase  of  property  by  guardian  of  the  estate,  and  execution  of  his 
note  therefor,  will  not  relieve  him  of  duty  to  report  same  as  part  of 
estate,  vol.  2,  490. 

Waiver  of  right  of  ward,  after  settlement  with  guardian  on  commis- 
sioners report,  to  recover  for  payments  to  her  beyond  annual  income,  vol. 
2,  559,  and  ward  cannot  hold  guardian  responsible  for  necessaries  furnished 
beyond  income,  anticipating  same  would  not  ultimately  exoeed  income,  lb. 

Estate,  providing  that  upon  marriage  of  executrix  or  administrator  her 
fiducial  powers  shall  cease,  does  not  apply  to  female  guardian,  vol.  2, 
298,  and  funds  passing  into  her  husband's  hands,  pass  as  fiduciaries,  and 
not  as  borrower,  lb. 

Ward  not  bound,  in  suit  to  recover  her  portion  of  a  sale,  to  join  county 
court  sureties,  with  those  of  circuit  court,  vol.  1,  224. 

A  guardian,  and  not  by  next  friend,  can  only  defend  for  minors, 
vol.  1,  444. 

Ward  has  prior  right  over  creditors,  in  fund  passed  into  hand^  of  the 
husband  of  her  guardian,  vol.  2,  298. 

Duty  to  Make  Proper  Report — Rdief  From  Charges  of  Interest  for 
Dereliction. — It  being  the  duty  of  a  guardian  to  make  proper  report,  he 
cannot  be  heard  to  complain  of  irregularities  in  a  commissioners  report 
charging  interest  on  amounts  in  his  hands  from  the  time  of  their 
receipt ^ 140 

W^en  a  guardian  has  been  derelict  in  performing  his  fiducial  trusts  the 
presumptions  are  not  in  his  favor,  if  not  entirely  against  him,  and  before 
a  verdict  will  be  reversed  for  flight  irregularities  in  a  commissioner's 
report,  it  must  be  manifest  that  injustice  has  been  done 140 

Expense  for  Maintenance. — ^Expenses  for  proper  caring  for  a  minor,  pay- 
ment of  funeral  expenses,  sickness,  etc.,  does  not  come  within  the 
exceptions  of  sec.  9,  chap.  43,  1st  Rev.  St.  (1st  Stan.),  and  is  a  proper 
charge  by  the  guardian  out  of  the  corpus  of  the  estate. 140 

Costs  of  Court. — ^In  a  suit  by  a  guardian,  to  confirm  a  report  previously 
made,  he  will  not  be  entitled  to  his  costs,  where  it  is  shown  that  his  county 
court  settlement  was  condemned,  by  the  court  from  which  the  appeal 
is  prosecuted ^ 509 

Attorney  Fee. — ^Nor  will  an  allowance  for  an  attorney  fee  to  the 
guardian,   be   sustained } 509 

Fiduciary  Relations — Release  of  an  Implied  Warranty. — ^A  release  by  a 
guardian,  to  a  special  receiver,  of  an  implied  warranty,  of  title  to  notes, 
made  to  and  in  the  name  of  the  receiver,  is  not  a  release  of  his  liability 
for  moneys  coming  into  his  hands,  and  improvidently  loaned,  nor  his 
fiducial   acts \ 50 

Expenses  Equal  to  Receipts  from  Ward's  Property. — ^Where  the  expenses 
of  maintenance  of  wards  equal  the  rents,  interest,  etc.,  of  their  property, 
one  is  hdd  to  balance  off  the  other ^ 112 

Duty  of  Guardian  to  Protect  Interest  of  Ward.— A  guardian,  who  pro- 
cures the  sale  of  the  ward's  land,  by  a  duly  appointed  commissioner,  and 
then  contracts  the  same  for  a  specific  sum  to  another,  and  at  the  sale  buys 
the  property  for  a  smaller  amount,  is  held  to  be  liable  on  his  bonds  for 
the  difference  in   price,  to  his  ward 222 

Fiducial  Relations— EstoppeL — ^The  fiducial  relations  of  a  guardian  wiU 
estop  him  from  denying  the  interest  of  his  wards  in  land,  sold  by  order  of 
court  and  bought  in  by  him  for  a  mere  trifle 307 

Allowance  fer  Maintenance.— Where,  by  a  will,  the  principal  of  a  trust 


Index.  776 

GUARDIAN  AND  WARD— Continued, 
fund   is  not  to   be  used,   the  guardian,   who   had   the  use  of   the   ward's 
money  for  two  years  without  interest,  cannot  complain  of  a  shortage  for 

said  period  of  expenses  for  board,  etc ^ '. 609 

HIGHWAYS— 

Use  of  the  words,  "about  10  feet  north,"  sufficient  to  designate  terminus 
of  road  sought  to  be  abandoned,  vol.  2,  484. 

Abandonment  of  public  road,  which  shown  not  sufficient  labor  to  work 
same  and  one  in  close  proximity,  vol.  2,  484. 

Objection  to  commissioners  report  for  improving  street  that  "grading" 
was  not  specified  cannot  avail,  as  it  is  a  part  of  macadamizing  provided 
for,  vol.  2,  275. 

Each  front  of  the  property  liable  for  the  paving  on  each,  vol.  2,  446. 

Curbing  is  not  included  in  an  ordinance  authorizing  grading  and  paving, 
vol.  2,  74.  75. 

Dedication — Sale  of  Lots — Maps  and  Plats — ^Easements — Street  Improye- 
ment. — Held  that  when  a  proprietor  makes  a  plat  of  his  lots  designating  a 
space  between  them  as  a  street,  that  this  raised  a  prestimed  dedication 
of  that  ^pace  to  public  use,  not  that  it  was  an  absolute  dedication.   ..  .368 

Legal  Title — Purchasers — ^Public  Easement. — Held,  that  the  sale  of  the 
lots  on  either  side  of  the  space  designated  as  a  street  carries  the  legal 
title  to  the  purchasers  to  the  middle  of  such  space,  subject,  however,  to 
the  public  easement ,- 368 

A  different  Question  Aribes  Where  the  Proprietor  has  not.  Parted  With 
the  Legal  Title  to  Lots  Adjoi&ing  Said  Space. — So  far  as  the  proprietor 
did  not  sell  or  convey  the  lots  he  retained  the  legal  right  to  all  accretions 
to  himself.  Held:  that  the  dedication  for  a  valuable  consideration,  to 
the  public  use  to  the  owners  and  a  reservation  against  the  city  amounted 
to  nothing  as  he  retained  the  legal  title  to  the  space  in  front  of  the 
unsold  lots,  charged  with  the  »ame  public  use.  The  city  aa  a  representa- 
tive of  each  citizen  and  the  public  necessarily  becomes  a  trustee  and 
custodian  of  this  space  and  therefore  the  proprietor  has  no  claim  against 
the   city   in   its    corporate    capacity > 369 

Grading  and  Paving. — ^To  authorize  the  power  of  assessing  the  property 
holders  for  street  paving,  grading,  etc.,  the  ordinance,  and  proceedings  mu^t 
be  strictly  legal , 203 

Duty  of  City  to  Keep  in  Improved  Condition. — It  being  the  duty  of  a 
city  to  keep  its  streets  open  and  safe  for  public  use,  unreasonable  delay 
will  impose  legal  responsibilities,  and  a  portion  thereof  may  be  relieved 
in  the  reduction  of  the  width  of  a  street w 31 

Reduction  of  Width. — ^The  dedication  of  a  wide  street,  impracticable  of 
public  use,  and  costly  improvement,  should  be  reduced  to  a  width  capable  of 
being  used  and  improved  for  public   service 31 

HUSBAND  AND  WIFE— 

Husband  has  right  to  convey  exempt  property,  in  trust  to  use  of  wife, 
vol.  2,  286. 

May  improve  wife's  property,  to  make  it  reasonably  fit  for  occupancy, 
without  such  improvements  being  subject  to  his  debts,  vol.  2,  168. 

Where  husband  leases  wife's  property  for  three  years  only,  payment  to 
him  therefor  by  tenant,  releases  him  from  liability  thereon,  to  wife's  heirs, 
after  death  of  husband,  vol.  2,  290. 

Wife  entitled  to  residue  of  rent,  evidenced  by  a  note  to  her  deceased 
husband,  though  had  been  previously  assigned,  lb. 

Deed  from  husband  to  wife,  though  technically  invalid,  good,  where 
land  paid  for  out  of  wife's  patrimony,  vol.  2,  488.  And  suitable  settle- 
ment must  be  made  for  her  support,  vol.  1,  611. 

A  sale  held  without  consideration,  where  wife's  land  conveyed  to  husband's 
father,  and  reconveyed  to  husband,  vol.  1,  258. 

Use  of  wife's  property  by  husband,  after  her  death,  implies  reasonable 
oompenaation  therefor,  vol.  2,  467. 

Wife  cannot  verify  pleadings  for  husband,  unless  she  states  that  she  la 
hiM  anient,  voL  1.  128. 
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Duty  of  husband  to  furni-b  medical  attention  and  paT  burial  expenses  <rf 
wife,  vol.  1.  59. 

L'nder  agreement  that  wife  retain  right  to  hire  out  her  per«4:.fi2l 
property  or  keep  Hame  for  family  u^se,  husband  not  liable  to  pay  hire  for 
«ame  during  their  lives,  vol.  2,  466. 

Wife's  right  to  lease  estate  of  deceased  husband  for  ensuing  year,  binding 
on  administrator,  voL  2,  416,  and  she  not  accountable  for  pnxlucts  of  f^me. 
excppt  above  dower,  yearly  support,  and  improvement  and  repairs 
nee*  ssary,  lb. 

Wife  cannot  plead  her  coverture  on  note  given  for  the  consideration 
received  by  her  on  a  title  bond,  which  had  been  rescinded,  vol.  1,  218. 

Husband  bought  and  paid  for  land,  and  conveyed  to  wife  as  separate 
estate  for  life,  with  remainder  to  children  held  in  trust,  hdd,  that  husband 
and  wife  could  mortgage  ^^ame  for  her  support,  vol.  2,  460. 

Wife  cannot  recover  funds  voluntarily  applied  on  her  husbands  debts, 
realized  out  of  her  heritage  from   her  fathers  estate,  vol.   1,  593. 

Wife's  dower  interest  in  her  husbands  land  ceases  upon  her  second  mar- 
Tiaae,  vol.  2,  385. 

The  mere  surrender  of  a  deed  does  not  divest  a  married  woman  of  her 
title  to  land,  vol.  1,  546.  And,  when  21  years  of  age  or  older,  can  sell  ber 
intere-t  in  property  devised  her,  without  a  decree  of  court,  vol.  2.  335. 

\N'licre  proceeds  of  wife's  property  invested  in  lands  sought  to  be  sub- 
jected to  husband's  debts,  she  is  entitled  to  sufficient  for  suitable  support 
out  of  same,  vol.  1,  611. 

Under  an  antenuptial  contract  that  both  parties  retain  their  individual 
property,  liuK})and  cannot  claim  wife's  property  as  his  own,  as  administra- 
tor of  her  estate,   vol.   1,  359. 

A«,Teement  by  husband  that  wife  shall  have  full  control  of  her  personalty, 
ve->ts  her  with  full  title  after  marriage,  and  at  her  death  go  to  her  per- 
sonal  representative,  vol.   1,   500. 

Same — As  to  ajrreement  that  estates  should  be  kept  separate,  vol.  1,  359. 

I'nacknowledged  deed  by  husband  and  wife  ineffectual  to  pass  title  as 
to  feme  covert,  but  good  as  against  husband,  vol.   1,  65. 

Agreed  Separation-— K^onsideration. — A -stipulated  payment,  in  considera- 
tion of  an  agreed  separation  between  husband  and  wife,  is  binding  on  the 
wife,  and  precludes  her  from  setting  up  a  claim  against  her  deceased  hus- 
band's estate 210 

Voluntary  Conveyance  by  Husband  to  Wife. — ^A  voluntary  deed,  made  by 
a  husband  to  his  wife  upon  an  agreed  separation,  where  the  wife  neither 
sues  him  for  nor  appeals  to  him  for  a  support,  is  held  to  be  a  sufficient 
consicloration,  as  it  will  ])ar  her  from  any  other  claim  on  him 363 

Divorce — Transfer  of  Property. — I'pon  a  separation,  the  husband  con- 
tracted in  writing  and  "set  aside  for  -^aid  wife"  certain  lands,  providing 
tliat  in  case  she  should  secure  a  divorce,  he  would  **convey  to  the  trustee 
for  her  use"  the  said  lands:  Held  that  upon  the  divorce  of  the  wife, 
no    further   deed   was   necessary i \ 363 

The  fact  that  the  husband  secured  the  divorce,  in  which  the  wife  was 
only  constnictively  summoned  would  not  alter  the  term*  of  the 
contract » 363 

Executory  Contract — Specific  Performance — Resulting  Trust. — The  plea 
of  coverture  will  protect  a  wife  against  a  specific  enforcement  of  an 
executory  sale  by  her  husband  and  herself,  but  under  appellant's  prayer  for 
general  relief  he  is  equitably  entitled  to  a  restitution  of  the  amount  paid 
by  him  to  the  appellee  and  her  husband.  Successful  resistance  would  be 
a  fraud  on  appellant,  and  therefore,  by  a  resulting  trust,  a  lien  attached 
to    her    equitable    interest    in   the    land 375 

Ante-nuptial  Contracts—Personal  Judgment  Against  Husband  Erroneons. 
— It  is  error  to  render  a  personal  judgment  against  a  husband  for  debts 
created  by   the  wife  before   marriage • 590 

Feme  Sole— Feme  Trader— Husband's  Agent,  Proceedings— Necessary 
Parties. — Where  a  hu-band  permits  his  wife  to  hold  herself  out  as  a  feme 
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trader  when  in  fact  she  is  nat  such  trader,  the  property  made  out  of  the 
commerce  she  was  pursuing  legally  belongs  to  her  husband.  She  will  be 
regarded  as  his  agent  and  her  obligation  and  liabilities  thus  made  are 
binding  on  him.  The  husband  is  necessary  to  a  proceeding  to  enforce  her 
contract , 393 

Deed  of  Separation — ^Joint  Estate. — ^Upon  separation  by  husband  and  wife, 
he  made  a  deed  of  trust  to  his  wife,  reciting  a  consideration  and  "grants 
to  the  said  J.  B.  Husbands  as  trustee  aforesaid  and  in  trust  for  said 
second  party,  and  her  heirs  by  said  party  of  the  first  part,  etc..  Held  that 
the  wife  would  not  be  the  sole  beneficiary,  but  took  by  the  deed  a  joint  estate 
with  her  children,  the  word  "heirs"  being  used   for  "children."    423 

Potential  Right  of  Dower — Release — Settlement. — The  release  by  Mrs. 
Ford  of  her  potential  right  of  dower  in  the  land  sold  by  her  husband  to 
F.  Ford,  formed  a  valuable  consideration,  sufficient  to  uphold  a  settle- 
ment on  her  to  the  extent  of  the  value  of  said  potential  right,  even  against 
the  creditors  of  her  husband ^ 416 

Acquiescence  by  Husband. — A  uusband,  who  acquie-^ces  in  the  individual 
rights  of  the  wife  to  her  property,  cannot  afterwards,  claim  an  interest 
therein  so  as  to  exclude  the  rightful  heirs 167 

Nor  would  the  creditors  of  the  husband  have  a  right  to  a  better  claim 
than  the  husband i 167 

Creditors — Husband's  Sale  of  Wife's  Land. — As  a  husband  has  no  power 
to  make  a  sale  of  the  wife's  land,  his  creditors  or  trustee  could  not  enforce 
a  parol  sale  made  by  him,  as  they  would  stand  in  no  better  attitude  than 
the  debtor 309 

Upon  acquiebcence  in  a  parol  exchange  of  lands  by  the  wife,  upon  a 
rescission,  she  will  be  held  liable  for  improvements  made  by  her  vendee, 
though  she  had  given  no  authority  for  the  original  exchange 309 

Necessaries  for  Wife — Married '  Woman's  Estate  not  Bound — Written 
Authority. — ^Xo  judgment  aflfecting  the  estate  of  a  married  woman,  even 
for  necessaries,  can  be  sustained  without  the  written  authority  or  objection 
prescribed  by  section  1,  article  2,  chapter  47,  Revised  Statutes i594 

IDEM  SONANS— 

The  mere  coincidence  of  names  will  not  authorize  the  conclusion  that  they 
represent  the  same  person,  vol.  2,  444. ' 

Claimants  Issue— Interpleader. — Where  a  claimant  by  inter-pleading 
claims  property  attached  in  the  name  of  M.  D.  Cord,  as  due  him  by  assign- 
ment of  claim  from  S.  P.  Cord,  this  is  held  not  idem  sonans,  and  the 
dismissal  of  the  petition  is  proper 263 

IMPEACHMENT— See  Witnesses. 
IMPLIED  TRUST— 

See  "Trusts." 

Where  land  is  affected  by  an  implied  trust,  purchaser  with  notice,  takes 
property  affected  thereby,  vol.  2,  188. 
IMPRESSMENT— See  "War.'' 
IMPROVEMENTS— 

See  "Husband  and  Wife." 

Under  a  lease  or  tenancy  by  permission,  fencing,  grubbing,  ditching  and 
fencing,  not  improvements,  vol.  2,  265. 

Dower^After  Contract  to  Purchase  Annulled — Pending  of  Suit  to  Settle 
Estate. — It  wa-*  erroneous  to  allow  a  credit  for  improvements,  as  this  suit 
was  not  only  then  pending,  but  the  contract  for  the  purchase  of  the  dower 
interest  in  the  land  had  been  rescinded.  Appellee  made  the  improvement 
after  this  suit  was  pending  and  the  contract  annulled.  Held,  that  he  has 
no   right   to  compensation  therefor ' 649 

Rescission. — Upon  rescission  of  a  parol  exchange  of  lands,  improvements 
placed  upon  the  property  by  a  debtor,  are  subject  to  sale  for  the  benefit  of 
creditors,  subject,  however,  to  adjustment  in  the  difference  of  rents  of  the 
two  places.    . . .- .- 300 
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ntBEZES— Wh9  to  pay  for.— See  "aerks  of  Courts." 

IHBICTMEHT— 

D'inmii*fia\  of,  releases  defendant,  «ee  "Bonds." 

A  surety  on  the  bond  of  tavern  keepers  cannot  be  prosecuted  under  an 
indictment  alleging  an  ''offense  of  a  breach  of  tavern  bond."  voL  2^  .>43. 

A^  to  proper  and  essentia]  averments  in  an  indictment  for  betting  on 
an  election,  vol.  1,  243. 

Description  in  indictment  of  written  instrument  not  required  when  with- 
held or  destroyed  by  an  act  of  defendant,  but  indictment  must  aver  that 
fact,  voL  1,  345. 

An  indictment  is  sufficient  if  specifically  appraise  the  defendant  of  the 
particular  charge  against  him,  vol.  1,  408-345. 

An  indictment  presented  to  the  court,  in  the  presence  of  the  grand  jury, 
with  an  order  to  that  effect,  held  sufficient  compliance  with  Code,  voL  1.  3S9. 

An  indictment  charging  the  setting  up,  promoting  and  managing  a  lottery 
for  money,  held  sufficient,  vol.  1,  585. 

Ah  to  sufficiency  of  an  indictment  to  constitute  robbery,  see  vol.  1,  132. 

An  indictment  for  parsing  and  vending  counterfeit  national  bank  notes, 

held  sufficient  ,  where  it  gives  the  denomination,  bank  and  to  whom  passed 
vol.  1,  531. 

Quashal  Does  Not  Discharge  Custody  of  Defendant — The  quashal  of  an 
indictment  does  not  discharge  the  defendant  from  the  custody  of  the 
court 719 

Res  Judicata. — An  indictment  charging  defendant  with  stealing  **one 
horse,  the  personal  property  of  Charles  A.  Haskin^,  worth  $100.00,"  is  held 
good  to  prot(et  defendant  against  any  subsequent  action,  by  reason  of  a 
too  general  dcBcription -^ 41 

Criminal  Law — Disturbing  Religious  Worship—Sufficiency  of  Indictment. — 
An  indictment  for  disturbing  religious  worship,  without  stating  how,  is  not 
sufficiently  specific  to  notify  the  accused  of  the  character  of  the  proof  he 
will  have  to  repel,  or  -o  to  identify  the  offense  as  to  make  the  judgment 
a  bar  to  another  prosecution  for  the  same  act 76 

Larceny. — An  indictment  for  taking  money,  "saddle  pockets"  and  "other 
valuables,"  where  it  is  proved  the  saddle  pockets  were  taken,  is  held  good 
to  sustain  finding  of  defendant  guilty 258 

INFANTS— 

See  ''Limitation  of  Actions." 

As  to  amount  set  apart  by  insolvent  parent  for  education  of  children, 
when  attacked  by  creditors,  vol.  1,  539. 

A  next  friend  cannot  defend  for  minor  children,  vol.  1,  444;  vol.  3,  400. 

Purchase  of  horse  by  minor,  the  head  of  family,  for  their  use  in  producing 
crop,  held  a  binding  contract  to  pay  reasonable  price  therefor,  vol.  2,  264. 

It  is  the  duty  of  the  court  in  exercising  general  supervision  over  rights 
of  infants,  to  have  them  brought  in  as  parties  to  an  action,  vol.  1,  509. 

A  decree  against  infants,  without  first  appointment  of  guardian  ad  litem 
to  defend,  is  void,  vol.  1,  68-152-130;  vol.  3,  400. 

No  one  but  an  infant  can  take  advantage  of  the  error  in  not  appointing 
a  guardian  ad  litem,  vol.  1,  152. 

Though  not  liable  on  written  promise  to  pay  for  necessaries  furnished,  yet 
a  real  or  implied  promise  may  be  enforced,  in  an  action  against  infant,  vol. 
1,  536. 

Infant  owners  right  to  allotment  of  interest  in  legacy,  vol.  1,  217. 

Though  a  sale  of  an  infant's  land  is  voidable  by  his  heirs,  neither  the 
infant  nor  his  heirs,  could  repudiate  the  sale  without  restitution,  vol.  1,  250. 

Consent  Order  Selecting  Judge  Pro  Tern — ^Minors. — A  consent  order  select- 
ing a  pro  tem  Judge,  while  binding  on  the  adult  litigants,  is  not  binding  on 
the  minor  defendants  or  plaintiffs,  as  they  could  make  no  consent .213 

Guardian  and  Ward — ^Judgment  Against  Minors. — The  mere  appointment 
of  a  guardian  ad  litem  for  infants,  to  take  care  of  their  interests,  is  not 
sufficient.  Before  a  judgment  could  be  rendered  affecting  the  infants* 
interest,  it  must  appear  that  the  appointment  had  been  accepted,  and  a 
nece-isary  answer  tendered  for  them , 283 


Index.  779 

INFANTS— Continued. 

Contracts — Minor — Constmctiye  Fraud. — ^A  purchaser  of  cattle  from  the 
son  of  plaintiff,  who  was  under  age,  and  known  to  the  defendant,  renders 
him  liable  for  the  highest  market  value  thereof 612 

INFRINGEMENT— See  "Trademark." 

INJUNCTION— 

Not  maintainable  to  withhold  enforcement  of  judgment  by  default, 
process  duly  served  and  suit  ignored  by  defendant,  vol.  2,  506. 

Xot  maintainable  against  use  of  patent  right  by  one  partner,  where  no 
sale  or  agreement  made  between  parties,  though  one  partner  had  withdrawn 
from  firm,  vol.  1,  309. 

Judgment  of  Appellate  Court,  reversing  judgment  perpetuating  injunction, 
operates  to  dissolve  same,  vol.  2,. 93. 

Dissolution  of  on  petition  for  new  trial,  cannot  be  revived  by  Appellate 
Court  till  order  from  lower  court  obtained  to  stay  s.mie  for  such  time  as 
to  enable  him  to  obtain  order  for  reinstatement  from  Appellate  Court, 
vol.  1,  623. 

Right  by  injunction  to  stay  collection  by  execution,  as  far  as  payments 
had  been  made,  vol.  1,  244. 

Injunction  in  quarterly  court  against  collection  of  purcliaHo  money  notes, 
on  account  of  failure  of  title,  vol.  1,  253. 

Injunction  to  Restrain  Collection  of  Taxes. — The  court  ha  •  authority,  upon 
final  hearing,  to  grant  a  perpetual  injunction,  to  restrain  c;)lIection  of  tax 
assessments,  though  no  temporary  injunction  had  been  sued  out  in  the 
mean   time 548 

Attorney's  Fee  Not  Allowed. — No  attornoy's  ive  can  be  allowed  for  serv- 
ices for  defending  a  temporary  injunction,  granted  in  such  case,  as  the 
jurisdiction  of  the  court,  for  final  adjudication,  did  not  depend  thereon..  .548 

Injunction  Against  Municipality  to  Stay  Proceedings. — Injunction  cannot 
be  maintained  against  a  municipality  to  stay  proceedings  under  a  charter  or 
other  law,  for  the  purpose  of  giving  time  to  get  it  repealed  or  abrogated.  .332 

Nor  to  prohibit  the  local  government  of  a  to"wn  from  proceeding  to  collect 
taxes,  according  to  its  charter,  on  the  apprehCiUdod  reason  that  the  money 
when  collected  will  be  misappropriated  or  incorrectly  used 332 

INKEEPERS— 

A  license  to  keep  a  tavern  on  a  farm  does  not  confine  the  privilege  to 
any  one  place  thereon,  vol.  1,  341;  same  as  to  a  town,    lb. 

INSANE  PERSONS— 

Purchase  of  land  by  one  appointed  a  committee  of  lunatic,  as  to  when  a 
resulting  trust  will  arise,  vol.  1,  596. 

Cannot  escape  liability  on  the  ground  that  lunatic  was  sane  and  capable 
of  managing  hi-j  own  affairs,  vol.  1,  696. 

INSOLVENCY— 

As  to  mortgage,  not  made  in  contemplation  of  insolvency,  etc.,  vol.  1,  13. 

Sale,  mortgage  or  lien  to  secure  one  creditor  to  the  exclusion  of  other,  in 
contemplation  of  insolvency,  vol.  1,  60. 

Insolvency  one  of  the  essential  facts  necessary  to  exist  before  a  sale  by 
a  debtor  will  operate  as  an  assignment,  vol.  1,  392. 

One  who  is  insolvent  cannot  buy  in  hi-^  debts  at  a  greatly  reduced  price, 
on  false  representations,  vol.  1,  303. 

INSURANCE— 

Wrongful  procurement  of,  and  cancellation  of  a  policy  by  company,  will 
not  protect  them  against  responsibility,  vol.  2,  645. 

Variance  between  the  policy  and  application,  as  to  description  of  property, 
unavailable  to  company,    lb. 

INSTRUCTIONS— 

See    "Trials,"   "Advirse    Possession,"    "Contracts,"    "Evidence,*'    "Fraud," 
"Disorderly  House,"  "Damages,"  "Waters  and  W^atercourses." 
See  "Criminal  Law,"  as  to,  in  prosecution  for  stealing  a  horse. 
In  suit  on  contract  made  by  one  member  of  firm,  see  "Contracts." 
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Disclosure  of  agency,  ste  ''Principal  and  Agent." 

In  an  indictment  for  larceny,  see  "Larceny.'* 

In  an  action  for  assault,  see  "Assault  and  Battery." 

Damages  for  per-^onal  injury,  see  "Negligence.'' 

Actionable  words,  see  **Libel  and  Slander." 

Officers  neglect  to  execute  process,  see  "Damages." 

See  "Forcible  Entry  and  Detainer." 

Notice  to  creditors  on  dissolution  of  partnership,  see  *Tartnership." 

See  "Criminal  Law"  as  to  self-defense. 

As  to  distinguishing  accounts,  see  "Accounts." 

Holding  property  under  a  will,  see  "Wills." 

Action  of  damages  for  failure  of  contract,  see  "Contract.** 

INTEREST— 

See  "Descent  and  Distribution,"  "Evidence,"  "Usury." 

See  "Bills  and  Notes." 

Not  chargabie  on  an  advancement,  see  "Advancements." 

Voluntary  payment  on  note  before  maturity,  gives  no  right  to  stop 
interest,  vol.  2,  287. 

A  rate  of  10  per  cent  promised  in  a  purchase  money  note,  is  a  part  of  the 
principal  it«»elf,  vol.  1,  322. 

Where  usurious  interest  charged,  it  must  be  reduced  to  the  lawful  rate, 
vol.  1,  240. 

As  to  legal  manner  of  computing,  on  notes  where  partial  payments 
made,  vol.  1,  504. 

Rent  after  due,  carries  interest  like  other  obligation  on  contract,  voL  1,  8. 

W'hen  installments  of  interest  become  due,  they  become  subsisting  debts, 
and  carry  interest,  vol.  2,  229.     . 

When  Allowed  by  tne  Court. — In  a  suit  for  recovery  of  amount  due  for 
«*ale  of  a  consignment  of  tobacco,  interest  should  be  allowed  on  the  account, 
from  the  time  it  should  have  been  paid,  and  not  from  the  date  of  filing 
the   suit , 90 

Accounts — Do  Not  Draw  Interest  Unless  Specified. — An  account  was  made 
with  a  defendant,  of  "$600.00,  on  deposit  which  I  am  to  pay  on  demand." 
Held,  that  without  demand  or  failure  to  pay,  or  special  contract,  this  would 
not  bear  interest,  the  writing  evidencing  a  mere  deposit  and  not  a  loan.  .667 

Payment  of  Fund  to  Clerk  Without  an  Order  of  Court. — ^The  deposit  with 
the  clerk  of  a  fund  owing,  and  part  of  which  had  been  attached,  without  an 
order  of  court,  w\\\  not  stop  the  running  of  interest  thereon,  as  to  that 
part  outside  of  amount  attached 115 

Interest,  Charged  to  Executor. — Interest  due  on  a  legacy  is  chargabie  to 
the  executor  and  not  the  estate  of  the  testator 73 

Rate  of  Payment. — If  interest  is  charged  and  paid  on  a  debt  at  the  rate 
of  ten  per  centum  per  annum,  it  is  unquestionably  right  to  allow  interest 
at  this  rate  on  payments  made i. 47 

Bills  and  Notes— ^Rate  of  Interest  Payable,  Where  Due. — Interest  on  notes 
or  bills  of  exchange  is  chargeable  at  the  rate  in  force  in  the  State  where 
the  debt  is  payable.    This  should  apply  to  judgments  of  foreclosure 528 

Not  Allowable  on  Suit  to  Collect  Back  Taxes. — In  a  suit  by  the  Common- 
wealth for  judgment  against  the  sureties  on  the  sheriff's  bond,  for  back 
taxes  assessed,  interest  should  not  be  allowed  on  same  prior  to  the  date 
of  such  bond • 243 

INTOXICATING  LIQUORS— 

Selling  liquor  to  a  minor,  without  written  consent  of  guardian  or  pan^nt, 
being  a  per-*onal  offense,  does  not  make  landlord  liable,  unless  proven  that 
he  knew  of,  authorized  or  assented  to  it,  vol.  1.  624. 

License,  obtained  by  Garriot,  and  transferred  to  another,  held  not  a  viola- 
tion of  law  against  retailing  without  a  license,  vol.  2,  136. 

In  suit  to  enforce  paynlent  for  license,  must  show  defendant  had 
promised  to  pay  for  same,  and  trustees  of  town  had  authority  to  require 
payment,  vol.  2,  468. 
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License  to  keep  a  tavern  "on  a  farm"  or  a  "town,"  sufficiently  designates 
the  place,  and  does  not  confine  the  privilege  to  anv  particular  house,  vol. 

1,  341.  '    *^  •       ' 

INTERLOCUTORY   DECREE— Discharge    of    injunction,    see     "Appeal    and 

Error." 
JOINT  TENANCY— See  'Tenancy  in  Common." 

JUDICIAL  SALES— 

Ostensible  and  real  bidders,  see  "Parties." 

First  bidder,  having  no  vested  right  before  confirmation  of  sale,  cannot 
complain  of  second  sale,  at  a  larger  price,  vol.  2,  459. 

As  to  extorting  money  by  threatening  to  open  bidding,  unless  parties 
to  the  sale  were  injured,  sale  w^ill  stand,  vol.  2,  405. 

Before  land  is  sold  by  commissioner,  all  liens  and  claims  against  it 
should  be  settled  in  the   suit,   vol.  2,    156. 

Purchaser  at  a  decretal  sale  will  be  secure  against  impeachment  of  deed, 
in  absence  if  implication  of  fraud,  or  improper  influence,  vol.  2,  90. 

Decretal  sale  will  not  be  set  aside,  whore  party  complaining  has  failed 
to  bring  in  a  party,  when  it  was  his  duty  to  do  so,  vol.  1,  369. 

Sale   of   land,   not   advertised   as    required   by    the   judgment,   void,   vol, 

2,  509,  and  sale  of  land  surrendered  to  jailer  under  coercion  may  be  avoided. 
Recission    will    not    be    permitted,    after    sale,    and    confirmed    without 

exception  to  commissioners  report,  vol.  2,  413. 

Upon  reversal  of  judgment  of  sale  of  land,  owner  is  entitled  to  restitu- 
tion, vol.  2,  97.  Though  heirs  are  estopped  from  such  recovery,  they  can 
by  proper  proceeding  force  restitution  of  amount  received  from  the  sale 
of   land   to   bona   fide   purchasers,    vol.    2,    625. 

Duty  of  officer  selling  land  under  judicial  sale,  to  disclose  to  bidders  any 
incumbrances  thereon,  vol.  2,  321,  and  should  attempt,  after  offering  land 
in  ?«olid  lot,  to  raise  the  amount  by  offering  portions,  lb. 

As  to  ofRcers  discretion  at  judicial  sales  in  the  City  of  Louisville,  see 
vol.  2,  321. 

Petition  for  sale  of  land  to  satisfy  purchase  money  lien,  must  show 
title  in  some  one  before  court,  vol.  2,  328. 

Right  to  Substitute  Purchaser. — One  who  purchases  property  at  a  judicial 
sale,  and  does  not  comply  with  the  terms  thereof,  loses  their  rights  there- 
under*  and  it  may  be  transferred  to  a  third  party  by  the  court,  or  a  re-sale 
may    be    ordered 118 

This  may  be  done  independent  of  any  consent  on  the  part  of  the 
original  purchaser (. ., 118 

Advitnce  Bid. — ^The  chancellor  does  not  abuse  a  sound  discretion  in  re- 
opening a  sale,  where  a  bona  fide  advance  bid  of  twenty  per  cent,  properly 
secured,   is   made 151 

Bidders  at  judicial  sales  do  not  become  the  purchaser  until  confirmed 
by  the  chancellor,  but  stand  as  merely  a  preferred  bidder 161 

Premature  Decree — ^Interest  to  Be  Sold  Must  Be  Defined — ^Perfect  Title 
to  Purchaser. — ^A  chancellor  should  never  subject  land  to  danger  of  a 
sacrifice  by  selling  an  uncertain  interest,  but  should  always  have  the 
interest  so  defined  as  to  be  able  to  pass  to  the  purchaser  a  perfect  title..  .584 

Promise  to  Restore  Property — Accounting  for  Rent. — The  promise  by  the 
purchaser  of  property,  at  a  judicial  ^ale,  to  restore  same,  if  his  money  was 
returned,  does  not  imply  a  promise  to  account  for  rents  or  hire  for  the 
time  he  has  used  same i 69 

Inadequacy  of  Price — Redemption. — ^However  inade(juate  may  be  the  price 
at  which  a  defendant  purchased  land  at  an  execution  «ale,  he  will  be  entitled 
to  hold  the  land  under  the  sheriff's  deed,  made  after  the  right  of  redemption 
expired , 161 

Description  of  Land  Sold — ^Purchaser  Must  Have  Good  Title — The  com- 
missioner's report  of  <ale  fails  to  describe  the  land  sold  so  that  same  can 
be  identified  with  legal  certainty  and  the  purchaser  therefore,  being  unable 
to  get  a  good  title  was  not  compelled  to  pay  the  purchase  money 506 
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Purchase  by  One  for  the  Benefit  of  Another— Reimbursement — Right  of 
Creditors. — ^\Vliere  land  is  sold  at  a  judicial  sale  and  purchased  for  the 
benefit  of  the  execution  debtor,  he  has  no  right  to  hold  it  against  his 
creditoi^,  after  the  purchaser  has  been  reimbursed  for  money  advanced  on 
account  of  the   purchase '. 426 

Judicial  Sale  of  Land  Under  Attachment — Fraud  or  Collusion  Charged. — 
A  judicial  sale  of  land,  under  an  attachment  proceeding  again$^t  a  then  non- 
resident, will  not  be  set  aside  in  the  absence  of  fraud  and  collusion,  even 
though  a  former  judgment  in  the  same  proceedings  had  been  reversed  for 
lack   of   propert    service 21 

JUDGMENT— 

By  consent  cannot  be  changed  by  attorneys,  see  "Attorney  and  Client." 

By  consent,  see   "Infants." 

By  default  on  warranty,  see  "Warranty." 

Failure  to  prosecute,  see  "I>aches." 

When  not  necessary  to  be  *<hown,  see   "Execution." 

Reopening  of  see,  "Pleading." 

In   disregard  of  release   pleaded,   see   "Attorney   and  Client.'* 

Offer  to  confess  judgment,  see  "Trial." 

Decree  against  infant  void,  unless  guardian  ad  litem  appointed  to 
defend,  vol.   1,  58. 

Presumed  to  be  right  and  binding  until  reversed,  vol.  1,  450,  374,  vol. 
2,  401. 

Before  can  be  assailed  collaterally,  must  be  shown  to  be  a  nullity, 
vol.  1,  450. 

Decree   left  open  to  a  contingency,  not   final   for  appeal,  vol.   1,   617. 

As  to  default  judgment,  on  note,  vol.  1,  207. 

More  favorable  to  defendant  than  record  di-^closes,  not  dis-turbed, 
vol.  2,  561. 

Failure  to  have  dainages  assessed  by  jury,  in  action  for  trespass,  judgment 
voidable  only,  vol.  2,  569. 

Allegations  and  not  prayer  of  petition  control  default  judgment,  voL  2, 
182,  vol.  3,  90. 

Error  to  render  against  non  resident,  before  bond  executed,  vol.  1, 
452,  488. 

Action  on  guardians  bond,  judgment  against  principal  alone  erroneous, 
vol.  2,  490. 

Not  reversed  because  against  weight  of  evidence,  where  new  trial  refused, 
vol.  1,  211,  257. 

Same — on  contrariety  of  evidence,  proper  in=5tructions  being  given,  vol. 
1,  205. 

But  reversed  where  evidence  fails  to  sustain  plaintiffs  right,  vol.  1,  397, 
and  if  verdict  be  palpably  against  evidence,  vol.  1,  327. 

Judgment  at  same  term  answer  filed,  without  citation  or  appearance, 
erroneous,  vol.  2,  663. 

And  on  cause  submitted  before  preparation  for  trial,  vol.  1,  223. 

Final  judgment  at  same  term  of  confession  or  motion,  erroneous, 
vol.  2,  465,  but  not  so  on  non-order  of  confession,  and  not  rendered  until 
succeeding  term,  no  defense  being  filed,  lb. 

Against  a  non-resident  constructively  summoned,  aflOirmcd  only  bv  appeal, 
vol.  2,  33. 

Error  to  render  judgment  for  sale  of  land  in  the  absence  of  an  aflSdavit 
that  defendant  had  no  personal  property,  vol.  2,  97. 

Error  to  render  judgment  on  prosecution  for  misdemeanor,  greater  than 
fine  imposed  and  cost  of  court,  vol.  1,  423.  And  court  may  order  moneys 
deposited  for  bail,  to  be  applied  to  payment  of  such  fine^  and  costs,  lb. 

Motion  made  to  set  aside  judgment,  two  months  after  term,  comes  too 
late,  vol.  1,  68. 

Motion  for  new  trial,  suspends  judgment,  vol.   1,  36. 

Whenever  by  fault  of  plaintiff,  or  other  cause  of  surprise  to  defendant, 
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which  he  could  not  by  ordinary  prudence  have  avoided,  a  judgment  should 
be  vacated  and  new  trial  awarded,  vol.  1,  619. 

Judgment  will  be  reversed  unless  petition  alleges  value  or  annual  rents 
or  profits  of  property  charged  to  be  in  hands  of  defendant,  vol.  1,  192. 

'^Tiere  record  fails  to  show  trial  in  court  below,  and  judgment  rendered 
for  value  of  rent,  reversed,  vol  1,  336. 

Judgment  against  administrator  should  be  as  against  assets  in  his  hands 
belonging  to  estate,  and  not  personal,  though  no  defense  made,  vol.  2,  187, 
vol.  1,  377. 

An  appeal  to  circuit  court  operates  as  a  merger  of  the  judgment, 
vol.   1,  213. 

A  judgment,  apprenticing  a  child,  must  ascertain  and  show  his  age^ 
vol.  2,  304. 

Error  to  include  in  judgment  on  commissioners  report  one  of  a  series  of 
notes,  not  referred  to  in  pleadings,  vol.   1,  504. 

Confirmation  of  judgment  by  divorcing  court,  recognizing  and  legal- 
izing a  contract,  makes  it  conclusive  on  both  parties,  vol.  1,  10. 

Land  cannot  be  sold  under  an  execution  on  a  judgment  from  quarterly 
court,  vol.  1,  179. 

Judgment  in  criminal  court,  established  after  summons  to  circuit  court, 
void,  vol.  1,  673. 

Judgment,  without  jury  to  assess  damages,  in  action  on  bond,  see  vol. 
2,  663,  vol.  3,  605. 

In  suit  for  devastavit,  a  default  judgment  against  surety,  without  filing 
appraisement  and  sale  bills,  referred  to  in  petition,  void,  vol.  2,  143. 

Suit  against  personal  representative  on  bond  and  judgment  rendered 
de  propriis  bonis,  held  erroneous,  vol.  2,  86. 

Section  579,  Civil  Code,  authorizing  the  court  at  a  subsequent  term  to 
correct  its  misprision,  applies  to  judgments  or  final  orders,  vol.  2,  465. 

Judgment  must  show  all  interest  in  mortgaged  property,  in  foreclosure 
proceedings,  vol.  2,  656. 

Judgment  in  a  suit  in  which  intestate  was  a  party,  erroneous  unless 
representative  of  deceased  are  brought   before  court,  vol.  2,  345. 

Section  39,  Civil  Code,  relates  to  joining  or  omitting  of  joint  obligors 
in  action  on  administrators  bond,  and  not  to  the  judgment  to  be  rendered 
against  those  before  the  court,  vol.  1,  1. 

A  judgment  against  principal  in  favor  of  sureties,  should  be  for  payment 
to  the  payee;  until  debt  paid  by  sureties,  they  cannot  collect  money, 
vol.  2,  161. 

A  judgment  rendered  against  minors  in  a  suit  by  administrator  to  settle 
estate,  U  voidable  only,  vol.  2,   361. 

In  an  action  against  two  defendants,  process  served  on  one  only,  a 
judgment  that  plaintiflf  B  "recover  of  defendant"  held  to  apply  only  upon 
defendant  on  whom  service  had,  vol.  2,  568. 

Evidence  to  Overcome  Correctness  of. — ^Before  the  legal  presumption  of 
judicial  correctness  of  a  judgment  of  court  can  be  overcome,  it  must  be 
shown  affirmatively  by  the  weight  of  the  evidence,  that  the  decision  was 
erroneous 664 

Disability. — Judgments  rendered  upon  the  prayer,  and  by  the  procurement 
of  femes  covert  and  infants  are  generally  as  binding  as  those  rendered  on 
the  prayer  of  persons  laboring  under  no  disability 113 

Husband  and  Wife— Feme  Covert— Judgment  by  Defendant.^It  is  erron- 
eous to  adjudge  by  default  against  a  feme  covert  on  an  executory  contract 
to  purchase  land  without  averring  in  the  petition  that  she  had  separate 
estate  or  that  the  purchase  was  necessary  for  herself  and  family 603 

Personal  Judgment — ^Infants — Guardian  Ad  Litem — ^Non-residents. — A  per- 
sonal judgment  against  infants,  without  the  appointment  of  a  guardian 
ad  litem,  is  void,  and  so  against  non-residents.  It  is  also  necessary  to 
allege  that  an  estate  had  descended  or  been  devised  to  the  infants 62 

Pleading — No  Response  to  a  Cross-Petition. — ^Where,  in  a  cross-petition, 
certain  items  in  dealings  between   the   principal  litigants   are  surcharged, 
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a    judgment    without    answer    thereto    U    erroneous 528 

Judicial  Sale  of  Non-resident's  Property — Judgment  Reopened — ^Effect  on 

Purchaser's  Title — Equitable  Proceeding. — ^Although  a  non  re<*ident 
defendant,  constructively  served  with  process,  may  appear  within  five  years 
and  have  judgment  opened  and  retried,  and  may  then  set  up  any  legitimate 
defense;  this  new  trial  will  have  no  effect  on  the  title  of  the  purchaser 
to  the  property  sold  under  such  judgment,  but  this  should  not  bar  proper 
proceedings  making  the  purchaser  a  party  in  which  any  equitable  cause 
for  setting  aside  the  sale  may  be  made,  still  the  purchaser  would  have  a 
lien  on  the  premises  for  the  purchase  price 493 

Reversal  by  Appellate  Court. — ^After  a  judgment  in  rem  has  been  reversed, 
in  an  attachment  suit,  on  con^^tructive  service,  and  no  judgment  in  personam 
rendered  on  appearance  in  the  court  below,  it  is  error  for  the  court  to 
treat  said  judgment  as  against  the  defendant,  and  allow  a  judgment 
over  for  the  excess  received  by  the  creditors 22 

Motion  to  Dismiss  Proceedings  on  Reversal  of  Cause. — ^Where  a  judg< 
ment  has  been  reversed,  and  on  trial  of  the  consolidated  cause  in  the  court 
below,  the  dismissal  of  a  motion  of  the  plaintiff  to  strike  out  the  attach- 
ment proceeding  of  the  creditors  whose  judgments  were  thus  reversed, 
cannot  prejudice  the  plaintiff's  rights,  as  upon  such  dismissal,  the  court 
could  not  revive  the   reversed  judgments 23 

Amended  Petition. — ^A  judgment  on  an  amended  petition,  though 
unanswered,  will  not  be  disturbed,  where  said  petition  is  not  made  a  part 
of    the    record    on    appeal 232 

Form  of  Judgment — ^Abandonment  of  Streets — Reversion  to  Original 
Owner. — The  objection  to  the  form  of  the  judgment  because  the 
land  is  adjudged  to  the  city  cannot  be  available,  because  whenever  the 
city  shall  cease  to  use  the  ground  as  a  street,  it  would  revert  to  the  original 
owner  by  operation  of  law \ 428 

Default — Incomplete  Petition. — ^A  judgment  by  dafault  on  a  petition  to 
set  aside  a  conveyance  as  fraudulent,  is  premature,  unless  the  records  of 
the  suit  and  the  conveyance  be  in  the  pleadings 330 

Judgment  in  Excess  of  Amount  Claimed  in  Petition. — ^A  judgment  for 
an  amount  in  excess  of  that  claimed  in  the  petition,  will  be  reduced  to  its 
proper   sum , 132 

Process  of  Arriving  at  Verdict. — A  judgment  will  not  be  set  aside,  and 
reversed  where  a  jury  had  arrived  at  a  verdict,  by  dividing  the  amount  that 
each  one  honestly  thought  the  plaintiff  in  an  action  ought  to  recover,  by 
12  after  the  respective  amounts  had  been  aggregated,  and  making  one- 
twelfth  thereof  their  verdict '. : ., 425 

Appeal  from  on  Agreed  Facts. — An  appeal  from  an  agreed  judgment, 
after  the  time  allowed,  will  not  reopen  the  judgment,  but  is  held  conclusi^-e 
as  to  the  question  of  liability  therein s 112 

Judgment. — ^A  judgment  upon  a  bill  or  order  if  revivor,  without  senice 
of   any   kind,   is   void « 213 

Same   as   to   amended  petition .438 

Claimant's  Bond — Forth-coming  Bond — ^Bar.^ — A  judgment  on  a  claimant's 
bond  is  not  a  bar  to  a  motion  on  a  forth-coming  bond 390 

Instructions — ^Isolated  Facts. — ^A  judgment  will  be  reversed  where  an 
instruction   restricts   the   inquiry   to   the   isolated   facts 377 

JURISDICTION— 

Appeal  from  final  order,  see  * 'Appeal  and  Error." 

JURY— 

Affidavits  of  jurors,  see  "New  Trial." 

Questions  of  fact  and  not  of  law  should  be  submitted  to  the  jury  by 
instructions,  vol.  1,  389.  diligence,  being  a  questions  of  law,  vol.  1,  540, 
facts,  in  a  petition  as  to  money  alleged  to  have  been  co-erced  from  the 
plaintiff,  denied  by  the  answer,  quention  for  jury,  vol.  2,  508. 

Trial — ^Preponderance  of   Evidence — Province  of. — It   is   the   province  of 
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JURY— Continued. 

the  jury  to  decide   on  which   side   the   evidence   preponderates,   and  their 

finding    will    not    be    disturbed 377 

Dispersing  on  Account  of  Sickness— Objections  Waived. — ^Where,  without 
objections,  a  jury  is  dispersed  under  charge  of  the  court  and  before  recalled, 
part  of  them  serve  in  another  case,  neither  litigant  can  be  heard  to 
complain 532 

LACHES— 

Inventory,  see  "Executors  and  Administrators." 

An  assignor  of  all  his  per-onalty,  etc.,  who  is  allowed  to  control  same, 
and  squander  proceeds,  creditors  held  to  be  guilty  of  laches,  vol.  2,  541. 

One  who  is  guilty  of  laches  cannot  complain  of  default  judgment, 
though  mistaken  in  his  belief  of  his  rights,  vol.   1,  411. 

Defendant  held  to  be  guilty  of  gros«  laches  where  petition  for  new 
trial  not  filed  till  one  year  after  judgment  rendered,  vol.  1,  21. 

A  defendant,  being  advised  of  material  evidence  advantageous  to  him, 
i^  guilty  of  gross  laches,  if  no  effort  be  made  to  produce  same,  vol.  1,  190. 

As  to  gross  laches  where  suit  continued  from  term  to  term,  though  cita- 
tion awarded,  vol.  1,  592. 

Lien — Vendor  and  Purchaser — Waiver  by  Negligence. — A  delay  of  over 
thirteen  years  in  a  suit  without  making  an  order  or  taking  any  step  in 
the  cause  indicating  an  intention  to  prosecute  the  suit,  held  to  be  gross 
negligence,  as  against  a  purchaser  in  good  faith,  and  for'  a  valuable  con- 
sideration  J 697 

Neglect  to  Claim  Interest  in  Personal  Property. — The  neglect  to  claim  an 
interest  in  personal  property  for  a  period  of  20  years  will  bar  a  subsequent 
recovery  by  the  heirs  of  the  claimant 110 

Non-assertion  of  Mortgage. — A  holder  of  a  mortgage,  who  for  10  or  12 
years  is  cognizant  of  a  suit  in  relation  to  the  property  mortgaged,  and  does 
not  appear  and  present  his  claim  for  adjudication,  is  held  guilty  of 
laches 277 

Waiver  of  Right  to  Redeem  Land — Estoppel. — A  defendant,  who,  by 
cross  petition  is  permittod  to  have  a  judgment  entered  by  agreement, 
cannot  be  subsequently  heard  to  controvert  the  right  of  others,  coming 
into  possession  of  the  property,  by  reason  of  his  failure  to  perform  said 
judgment 277 

LANDLORD  AND  TENANT— 

See  "Fixtures,"  "Husband  and  Wife,'*  '•Ejectment,"  tenant's  right  to 
ingress  and  egress  to  remove  crop,  see  "Easement,"  damages  for  non  per- 
formance of  contract,  see  "Damages." 

Evidence  to  sustain  a  resulting  lien,  under  parol  sublease  to  minors, 
vol.  2,   141. 

Where  contract  for  sale  of  house  and  lot,  rescinded  by  agreement  of 
parties,  rent  thereof  should  be  the  equivalent  of  the  interest  on  the  sale, 
vol.   1,  357. 

Rent,  after  it  is  due,  carries  interest  like  other  obligations  originating 
in  contract,  vol.   1,  8. 

As  to  long  possession  of  land  under  one  landlord,  whose  title  was 
defeated,  and  to  constitute  rolation  of  landlord  and  tenant  with  successful 
litigant,  vol.  1,  601. 

Subsequent  and  subordinate  lien  sales  subject  to  rent  of  landlord, 
vol.  1,  315. 

Landlords  have  a  lien  on  the  product  of  the  farm,  and  if  sold  by  tenant 
are  entitled  to  proceeds  of  sale,  vol.  1,  363. 

LoRsor  entitled  to  recover  possession  for  loss  of  improvements,  under 
written  contract,  vol.  2,  91. 

Tenant  not  liable  to  administrator  for  accounting,  where  he  was  placed 
in  posse -ision  by  wife  of  deceased  husband  for  ensuing  year,  vol.  2,  416. 

Tenant  cannot  dispute  his  landlords  title,  vol.  2,  219,  nor  deny  title  under 
which  he  enters,  if  lease  covers  land  in  controversy,  vol.  1,  494,  but  not 
estopped  to  deny  title  when  he  enters  as  subtenant,  not  knowing  land 
l)elonged  to  original  lessor,  vol.  2,  108. 
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LANDLORD  AND  T£NANT-<>>ntinued. 

An  open  and  adverse  holding  after  lease  expires,  operates  as  notice  to 
landlord,  vol.  1,  494. 

Tenant  not  liable  for  natural  decline  of  property,  where  necessary  impli- 
ments  for  cultivation  of  farm  were  to  be  furnished  him,  vol.  2,  530. 

Landa^Improvements— Permissive  Use— Restitution— Rent— Where  a 
tract  of  land  is  permitted  to  be  used  for  a  ^on8iderable  time,  and  good 
and  lasting  improvements  are  made  by  the  tenant  by  will,  hU  estate, 
should  not  be  charged  rent  for  same,  unless  an  equitable  settlement  be 
made   for   such  ameliorations 541 

Renter  Pendente  Lite.— A  tenant,  who  rents  hinds  of  the  husband,  whUe 
a  suit  is  in  progress  between  husband  and  wife  for  divorce  and  alimony, 
and  restoration  of  property,  will  be  held  liable  to  the  wife,  a  successful 
litigant,  for  her  prorata  of  the  rent,  notMrithstanding  a  prior  payment  of 
same   to  the  husband t * 294 

Lien — Rent. — ^A  landlord  has  a  prior  lien  on  the  household  effects  of  his 
tenant,  for  rents  in  arrears,  under  section  14  chapter  56,  2  Stant  R.  S.  94, 
over  a  mortgagee,  whose  mortgage  was  of  record.  This,  however,  not  to 
effect  property  obtained  after  the  tenant  went  into  possession 123 

The  reducing  of  the  amount  of  rent  by  the  landlord  at  the  tenants 
solicitation  would  not  affect  or  waive  the  landlord's  lien 123 

Lease  for  Rent. — ^A  lease  providing,  *to  have  the  whole  tract  free  of  rent 
for  first  year,  said  Walton  to  build  a  hayshed,  press,  stable,  etc.,  upon  the 
place,  after  he  has  built  the  shed,  etc.,  and  the  land  sown  in  grass,  I  am 
to  allow  him  half  the  hay  crop  and  all  the  other,"  is  held  to  mean  that 
the  erection  of  buildings,  etc.,  was  to  be  done  the  first  year,  in  which 
rent   was    to   be   free , .* 251 

Damages. — ^IJpon  failure  of  tenant  to  make  the  contemplated  improve- 
ments, sow  the  grass,  the  lessor  would  have  a  right  to  damages  for 
non-performance 251 

Termination  of  Lease — ^Removal  from  Premises — Possession  Reverts. — 
Upon  the  termination  of  a  lease  and  the  removal  from  the  premises  by  the 
tenant  the  possession  reverts  to  the  landlord 587 

Contracts  to  Lease— Actual  Entry — Action  for  Forcible  Entry. — A  mere 
contract  for  a  lease  without  an  entry  does  not  vest  the  possessicm  in  the 
lessee,  consequently  he  cannot  maintain  an  action  for  forcible  entry.  The 
right   of  action  is   in  the   landlord 587 

Lease— Contract  of  Landlord  and  Tenant — Improvements. — A  lease  con- 
taining that  the  lessee  should  "keep  $2,000  insured  on  the  premises  for  the 
exclusive  benefit  of  the  lessor,  during  its  continuance,"  held  to  mean  that 
$2,000  was  the  amount  of  improvements  kept  on  the  premises  by  the  land- 
lord, and  the  tenant,  in  a  final  settlement  should  account  therefor 563 

Lease— Holding  Over — ^Reasonable  Rent. — In  the  absence  of  a  special 
fkgreement  as  to  rent  to  be  paid  by  a  tenant,  holding  over  after  the 
expiration  of  his  lease,  he  will  be  required  to  pay  same  rent  as  under 

the   lease 507 

Administrator's  Bond,  Action  on — ^Principal  and  Surety. — ^Devisees  seeking 
to  recover  payment  of  rent  to  an  administrator  would  be  required  to 
exhaust   their   remedy   against   the   sureties   of   the   administrator   before 

calling  on  the  tenant  for  reimbursement ^ : 266 

LANDMARKS— See  "Boundaries." 

LARCENY— 

A  mare  was  forced  out  of  the  immediate  possession  of  the  owner  and 
escaped  to  the  commons,  and  was  afterwards  taken  away  by  the  intimida- 
tor;  held  to  constitute  larceny,  vol,  1,  186. 

In  larceny,  the  identification  of  the  property  and  its  value,  is  essential 
to  determine  not  only  the  offense,  but  the  grade  of  the  crime 258 

Instruction.- An  instruction,  asked  for  by  the  defendant,  that  ''under 
the  proof  in  this  case  the  jury  cannot  convict  the  defendants  of  robbing 
R.  B.  Graham  of  money."  was  refused,  but  amended  by  the  court  "but 
they  may  convict  them  of  robbing  him  of  the  other  i»operty  named  hi 
the  indictment,  if  they  believe  from  the  evidence  they  did  rob  him  of  that 
property/'  held  not  erroneous.   .• 258 
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L£AS£--See  'Xandlord  and  Tenant." 

LEGACY— 

See  "Descent  and  Distribution." 

See   "Wills,"  "Executors  and  Administrators." 

LEVY— 

See  "Executions," 

An  improper  levy  by  the  sheriff  on  realty  owned  by  a  defendant  instead 
of  on  his  personal  property,  is  no  defense  to  an  attachment  suit,  vol.  1,  252. 

Sale  of  land,  under  levy,  discharged  by  the  purchaser  at  the  sale,  operates 
as  a  termination  of  authority  under  levy,  vol.  1,  413. 

LIBEL  AND  SLANDER— 

It  is  not  slander  to  charge  that  one  has  falsely  taken  an  oath  prescribed 
by  an  unconstitutional  and  void  act  of  the  Legislature,  vol.  1,  100. 
.  In  an  action  for  slanderous  words,  they  should  be  taken  in  their  obvious 
meaning  and  signification,  vol.  I,  461. 

As  to  words  spoken  after  commencement  of  suit,  and  alleged  in  amended 
petition,  vol.  1,  213. 

Where  there  is  a  contrariety  of  evidence  in  an  action  for  slander,  the 
question  is  one  of  fact  peculiarly  within  the  province  of  the  jury 
vol.  2,  326. 

As  to  excessive  damages,  indicating  passion  or  prejudice,  vol.  2,  566. 

In  action  for,  defendant  admitted  allegations  in  petition;  it  devolved  on 
him  to  prove  truth  of  his  justification,  vol.  2,  325. 

Instructions — Actionable  Words. — In  an  action  for  slander,  where  the 
words  alleged  to  have  been  spoken,  were  proved  by  some  of  the  witnesses, 
the  court  did  not  err,  in  instructing  the  jury  that  if  they  believed  from 
the  evidence  that  appellant  spoke  the  words  charged  in  the  petition  of  and 
concerning  appellee,  they  must  find  for  him. 440 

And  an  instruction  asked  by  appellee  was  properly  refused,  that  sought 
to  withdraw  from  the  consideration  of  the  jury  the  testimony  of  witnesses 
who  proved  the  speaking  of  the  words,  and  which  directed  the  attention 
of  the  jury  to  the  witnesses  who  heard  the  words  spoken  with  accompany- 
ing explanations 440 

Plaintiff  Instrumental  in  Starting  Report,  Upon  which  Action  Based. — 
Where  a  plaintiff  is  instrumental  in  starting  a  report,  repeated  by  another, 
upon  which  an  action  for  slander  is  based,  even  though  it  be  in  a  jocular 
manner,  recovery  of  damages  thereon,  cannot  be  had 162 

Plaintiff  would  not  be  entitled  to  ask  a  jury  to  consider  the  slander  as 
of  that  aggrivated  character,  as  if  the  defendant  himself  started  it. . .  152 

Speaking  of  Actionable  Words  Import  MaliceL — The  speaking  of  actionable 
words  import  malice,  and  will  be  regarded,  prima  facie,  as  malicious;  but 
this  will  not  preclude  the  defendant  from  showing  the  pecular  circumstances 
under  which  they  were  spoken,  and  the  motive,  in  mitigation  of 
damages ^ 162 

But  when  the  issue  is  not  in  speaking  the  words,  but  repeating  a  report, 
this  cannot  go  to  the  full  justification  of  the  defendant  and  defeat  the 
action. 152 

It  is  sufi&cient  in  an  action  for  slander,  that  the  petition  charges,  the 
defendant  imputed  to  her  a  want  of  chastity ; 286 

LICENSE— 

License  from  stranger  to  enter  on  land,  not  a  cause  of  action  against 
the  actual  occupant,  vol.  1,  328. 

LIEN— 

See  "Bills  and  Notes,"  "Sale,  Bill  of,"  "Costs,"  "Husband  and  Wife," 

"Fraudulent  CJonveyance,"  'Trincipal  and  Surety,"  "Landlord  and  Tenant/' 

•Tartition,"  "Subrogation." 
On  note  for  purchase  of  land,  see  "Vendor  and  purchaser." 
Prior  to  the  right  of  mortgage,  see  "Landlord  and  Tenant." 
On  rents  by  attaching  creditor,  see  "Creditor's  Suit,"   "Attorney  and 

Client." 
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LIEN— Continued. 

See  "Descent  and  Distribution." 

In  order  to  constitute  prior  lien,  petition  must  allege  that  the  same 
property  in  suit  was  the  same  as  covered  in  lien  for  purchase  monev.  vol. 
1,  86. 

In  order  to  retain  a  lien  on  land  for  purchase  money,  proper  and  apt 
words  must  be  used  in  the  deed  for  that  purpose,  vol.  l/491. 

Lien  on  the  produce  of  the  farm  and  other  personal  property  of  the 
estate,  held  properly  applied  under  an  attaching  creditor's  demand  for 
rent,  vol.  1,  460. 

Where  all  the  stock  of  goods  embraced  in  a  mortgage  was  sold,  lien 
created  thereon  was  lost,  vol.   1,  259. 

Where  a  right-of-way  was  sold  to  a  railroad  company  payable  in  two 
installments,  which  were  uncollected*  no  lien  will  accrue  against  a  subse- 
quent company,  the  purchasers  of  all  the  assets  of  the  old  company,  under 
a  sale  by  order  of  court,  vol.  1,  618. 

Same — The  legal  title  to  the  land  being  still  in  the  vendor,  having  sold 
only  an  easement*,  he  cannot  subject  land  to  a  vendor's  lien,    lb. 

Before  vendor  can  be  made  to  surrender  title,  it  must  appear  that  he  has 
been  paid,  or  by  his  own  act,  the  lien  discharged,  vol.  1,  118-291. 

An  assignment  of  a  purchase  money  note,  is  an  assignment  of  the  lien 
protanto,  but  if  note  assigned  without  recourse,  lien  is  gone,  vol.  1,  291. 

An  expre?>s  reservation  of  a  lien  on  one  of  several  purchase  money  notes 
specified  in  title  bond,  and  collateral  security  specified  for  others,  h^d  that 
lien  only  applies  to  the  one,  vol.  2,  229. 

Levy  of  attachment  on  a  sufficiency  of  property,  levy  of  subsequent 
attachment  on  other  property  gives  prior  lien,  vol.  2,  161. 

As  to  lien  created,  though  return  made  by  clerk  to  wrong  court,  vol.  2,  583. 

An  attaching  creditor  of  a  distributee,  by  reason  of  his  attachment 
before  allottment,  would  have  a  prior  lien,  vol.  1,  474. 

An  attaching  creditor  has  no  lien  on  a  fund  derived  from  a  sale  of  a 
debtors  property,  except  on  that  part  on  which  attachment  had  been 
levied,  vol.  1,  466. 

On  a  sufficient  attachment,  plaintiff  has  a  lien  on  the  effects  of  a 
defendant,  from  the  time  of  his  arrest  for  robbery,  and  can  prosecute  a 
civil  action  to  enforce  same,  vol.  1,  436. 

Error  to  convey  property,  to  be  sold  under  judgment  that  does  not 
resei-ve  a  purchase  money  lien,  vol.  2,  161. 

Statute  gives  no  lien  on  a  steamboat  for  supplies  sold  for  speculation 
by  the  parties,  vol.  2,  389. 

'Lien  not  waived,  where  mortgage  notes  exchanged  for  notes  given  for 
same  property  by  another  party,  no  special  lien  reserved,  vol.  2,  359. 

One  claiming  unpaid  purchase  money  lien,  is  present  at  a  sale  of  property 
and  does  not  make  known  his  lien,  held  to  waive  same,  vol.  2,  659. 

Failure  to  state  on  face  of  note  a  consideration  importing  lien,  implies 
either  that  there  was  no  such  consideration,  or  that,  if  lien  existed  it 
wa=i  thereby  waived,  vol.  1,  77. 

Lien  for  "Purchase  Money— Waiver  of.— A  conveyance,  that  fails  to  recite 
what  portion  of  the  consideration  was  unpaid,  will  retain  no  lien  on  the 
land   embraced   therein , 559 

Land  in  Possession  of  Husband  Subject  to  Mechanics'  Lien.— WTiere  the 
husband  had  possession  and  control  of  land,  and  contracted  for  the  erection 
of  buildings  thereon,  he  is  presumed  to  be  the  owner,  and  prima  fade, 
a  mechanics'  lien  for  unpaid  balance  due  thereon,  will  attach SA 

On  who  advances  money  with  which  to  buy  personal  property  for  use 
of  a  brother  in  business,  reserving  a  lien  on  same  at  the  time  of  the  pur- 
chase, will  be  entitled  to  hold  the  property  to  the  exclusion  of  a  creditor 

of   his   brother •  •  •    ^-.-^^^ 

Lien  for  Mechanics  for  Unpaid  Balance— Acceptance  of  Order,  no  waiver. 

^Builders  of  a  house,  receiving  an  order  on  the  owner  for  their  portion 

of  the  work  done,  $1,174.00,  presented  it,  which  was  accepted.  For  a  bal- 
ance due  them  of  $374.00  they  would  be  entitled  to  assert  their  lien,  the 
acceptance  of  the  personal  order,  not  being  a  waiver  of  the  lien 348 
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LIENS—Continued. 

Lien  for  Purchase  Money— Enforcement— Ability  to  Convey.— When  called 
upon  in  a  petition  to  show  title  to  land,  a  vendor,  seeking  to  exert  a 
purchase  money  lien,  must  not  only  show  paper  title,  but  must  prove  any 
discrepancy   therein,   before  his  relief  can  be   granted , 480 

Purchase  Money  Note— Creditor's  Rights.— A  note,  executed  by  a  pur- 
chaser of  land  at  a  foreclosure  sale,  to  the  trustee  in  the  sale,  for  moneys 
advanced  with  which  to  discharge  the  purchase,  does  not  become  a  lien 
on  the  land  to  the  exclusion  of  creditors  of  the  purchaser 488 

Mechanics'  Liens— Sub-contractor— Notice.— A  mechanic's  lien  asserted 
by  a  sub-contractor  is  unavailing  where  a  written  notice,  as  required  by 
the  statute,  has  not  been  given ^ 495 

LIFE  ESTATE— 

See  "Husband  and  Wife." 

Recording  deed  of  trust  conveying  life  estate,  constructive  notice  to 
remaindermen,  and  will  not  be  abrogated  after  being  acted  on  for  nine 
years  without  objection,  vol.  1,  443. 

The  remainder,  after  a  life  estate  is  a  vendible  interest,  however  remote 
and  contingent,  vol.  1,  304. 

Life  estate  by  courtesy,  vol.  1,  88. 

A  life  estate  is  restricted  to  the  use  of  the  donee,  and  cannot  be  dis- 
.  posed  of  even  with  a  power  conferred  to  "give  to  whom  and  when  she 
pleases,"  vol.  2,  418. 

See  also  "Descent  and  Distribution,  "Ejectment." 

LIMITATION  OF  ACTIONS— 

On  note,  see  "Bills  and  Notes." 

Negligence  for  killing  stock,  see  "Railroads." 

Of  actions  on  sheriff's  bond,  see  "Bonds." 

In  a  suit  for  breach  of  bond,  held  that  the  limitations  did  not  begin  to 
run  until  after  eviction  of  the  mortgagor,  vol.  I,  49. 

No  statutory  limitation  can  relieve  a  devisee  of  the  liability  upon  which 
his  title  depends,  vol.  1,  365. 

Deed  from  husband  to  wife  more  than  twenty  years  before  beginning 
action,  vol.  1,  75. 

A  prosecution  for  permitting  gaming  in  house,  is  subject  to  the  limitation 
of  five  years  and  one  year  after  the  commission  of  the  offense,  vol.  1,  215. 

Creditor  must  claim  the  benefit  of  a  transfer  within  six  months  from  the 
delivery  of  property  or  recording  of  instrument,  vol.  1,  50. 

The  statutory  bar  provided  for  by  chapter  63,  Revised  Statutes,  did  not 
embrace  pre-existing  causes  of  action,  vol.  1,  582. 

It  is  not  required  of  a  surety  to  give  notice  to  the  payee  in  a  note  of 
his  relation  to  the  obligor,  before  he  can  avail  himself  of  the  statute,  vol. 
1,  541. 

The  statute  of  limitation  may  run  against  a  set-off,  but  not  against  a 
counter-claim,  vol.  2,  67. 

Property  held  under  an  express  or  implied  trust,  not  to  accrue  until 
death  of  grantor,  and  a  refusal  to  fulfil  same,  statutory  bar  does  not 
apply,  vol.  2,  550. 

Limitations,  as  a  general  rule,  will  not  run  against  an  express  trust, 
vol.  2,  378. 

In  settlement  of  mutual  accounts  between  landlord  and  tenant,  limitations 
will  not  run  for  either  party,  vol.  2,  530. 

Does  not  run  against  amended  petition,  which  only  supplies  defect  in 
original,  vol.  2,  100. 

Does  not  begin  to  run  against  a  married  woman  until  she  becomes  dis- 
covert, vol.  2,  377. 

Statute  will  not  begin  to  run,  to  an  action  for  recovery  of  land,  until 
junior  patent  has  been  actually  obtained,  vol.  2,  612. 

Instructions,  in  a  suit,  of  a  promise  to  settle  mutual  accounts,  vol.  2,  601. 

Resulting  Trust. — A  resulting  trust  is  not  excepted  from  the  operation 
of  the  statute  of  limitation,  which  was  not  suspended  by  the  death  of  the 

49 
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LIMITATION  OP  ACTIONS— Continued, 
ancestor  of  the  appellants 406 

Limitationp  Stante  of— Setrospective  Limitation. — ^A  retrospective  limita- 
tion to  actions,  allowing  reasonable  time  to  sue,  does  not  either  impair  the 
obligation  of  contracts  or  divest   any  vested  right 585 

Accounts— Mutual  Payments — Expected  Set-off.— The  statute  of  limita- 
tions does  not  run  against  actual  payment  or  expected  set-off 406 

Statute  of  Limitations — Filing  of  Suit  After  Lapse  of  Fire  Years. — 
Though  tne  limitation  of  five  years  for  filing  suit,  after  judgment  rendered, 
for  setting  same  a^ide,  has  expired,  the  statute  will  not  begin  to  nin,  until 
after  the  actual  time  of  discovery  of  the  cause  of  action  thereon 192 

Demurer. — ^A  demurrer  to  such  petition  should  not  have  been  sus- 
tained  ^ 192 

AppeaL — ^After  more  than  three  years  has  elapsed  since  a  final  judgment 
in  favor  of  an  appellee,  and  the  statute  of  limitations  is  relied  on,  the 
bar    is    complete 441 

Infants — ^Disability. — ^Though,  at  the  time  the  right  of  action  accrued, 
the  plaintiffs  were  infants,  and  more  than  three  years  elapsed  after  their 
disability  was  removed  before  the  action  was  begun,  .held,  that  they  had 
lost    their    remedy 159 

Bills  and  Notes. — Where  a  creditor  in  attempting  to  make  his  debt,  at 
the  instance  and  solicitation  of  his  debtor,  pursues  other  creditors  for  a 
number  of  years,  the  statute  of  limitations,  as  to  the  original  note  of  his 
debtor,  would  not  begin  to  run,  till  that  remedy  had  been  exhausted. . .  .463 

Whether  a  devisee  holds  property  under  or  against  a  will,  the  one  with 
a  contingent  remainder,  as  no  cause  of  action  would  accrue,  until  the  demise 
of  the  devisee,  the  remainderman  or  heir,  would  not  be  barred  in  his  right 

by  limitation,  except  to  run  from  the  death  of  said  devisee 53 

*  Appeal  and  Error— Judgment  Perpetuating  Injunction  Final— Statute  of 
Limitation. — A  judgment  perpetuating  an  injunction  is  final,  and  limitation 
on  appeal  from  that  judgment  begins  to  run  upon  its  entry,  of  same. .  .638 

Limitation,  Statute  of — New  Promise. — ^A  new  promise  made  within  five 
years  before  the  commencing  of  an  action  will  take  the  case  out  of  the 
statute    of    limitations 499 

LIS  PENDENS— 

Actual  service  must  be  had  to  constitute  lis  pendens,  vol.  1,  377. 

One  appointed  to  execute  a  judgment  of  sale  of  land,  which  was  delayed, 
and  afterwards  purchases  same  from  one  of  the  contesting  litigants,  held 
to  be  a  lis  pendens  purchaser,  vol.  2,  427. 

Pendente  Lite  Purchasers — ^Judgment — ^Notice. — Purchasers  of  land,  while 
suit  was  pending  against  the  owners  for  a  large  amount  due  on  notes,  art 
held  to  be  pendente  lite  purchasers,  and  are  bound  by  the  judgment  sub- 
sequently  rendered   against   their   vendors 208 

L0TTj£RY— See  "Indictment.." 
LUNATIC— See  'Insane  Persons." 

MAINTENANCE— 

See  "Husband  and  Wife,"  "Deeds,"  "Divorce,"  "Creditors'  Suit.** 
See  •T)e8cent  and  Distribution." 
"Allowance  for,  see  "Guardian  and  Ward." 

MALICE— See  "Libel  and  Slander." 

MANDATE— 

It  is  not  discretionary  with  the  judge  of  the  lower  court  to  enter  ths 
mandate  of  the  Appellate  Court;  when  presented,  must  be  entered,  voL 
2,  240.  Supplemental  pleadings,  oi\  grounds  not  litigated  before,  may  be 
commenced  after  such  entering,  but  not  before,  lb. 

MAfiSiED  WOMEN— See  "Husband  and  Wife." 
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MASTER  AND  SERVANT— 

Employer's  right  to  discharge  employee  for  breach  of  contract,  vol.  1,  312. 

Cannot  charge  for  gratuitous  service  performed,  without  expectation  of 
pecuniary  compensation,  vol.  2,  165,  nor  for  services  while  living  in  common 
with  a  family,  vol.  1,  501. 

When  character  and  conduct  of  employee  forms  element  of  consideration, 
vol.  1,  312. 

MEASURE  OF  DAMAGES— See  "Damages." 

MECHANIC'S  LIEN— See  "Lien." 

MENTAL  INCAPACITY— See  'Wills." 

MINES  AND  MINING— Property  becoming  part  of  freehold,  see  "Fixtures." 

MINORS— 

St^  "Infants." 

Receiver  appointed  to  handle  fuifds  of,  see  "Trusts." 

Expense  for  maintaining,  see  "Guardian  and  Ward." 

MISDEMEANOR— See  "Judgment." 

MISNOMER— 

Where  parties  litigate  a  question  raised  by  a  document  mis -styled  "reply" 
found  in  the  papers,  it  is  a  part  of  the  record,  though  not  marked  filed, 
vol.  1,  536. 

MISPRISION— 

Rendering  judgment  before  cause  stood  for  trial,  on  account  of  terms 
of  court  changed  by  law,  is  a  clerical  misprision,  vol.  1,  69.  Not  a  cause 
for  reversal,  until  motion  to  correct,  made  in  court  below,  vol.  2,  177. 
Same  as  to  judgment,  vol.  2,  217.  In  rendering  judgment  for  full  amount 
claimed  in  petition,  when  set-off  admitted,  is  clerical  misprision,  vol.  2,  182. 

Judgment — Clerical  Miapriision — How  Corrected — Affirmance. — A  clerical 
mispri-^ion  must  be  corrected,  by  motion,  in  the  tribunal  where 
made.  The  legal  effect  of  an  affirmance  of  a  judgment  by  the  Court 
of  Appeals,  is  that  there  is  no  error,  clerical  or  judicial 420 

MISTAKES— 

See  "Payment,"  "Equity,"  "Contracts."  "Deeds,"  "Husband  and  Wife," 
"Partition,"  "Costs." 

MORTGAGES— 

Failure  of  mortgagee  to  except  to  a  sale,  see  "Estoppel." 

Non -assertion  of,  see  **Lache8." 

As  to  mortgage,  contemporaneous  to  becoming  debtor  of  mortgagee,  and 
therefore  not  assailable  by  creditors,  vol.  1,  61. 

It  being  the  duty  of  a  purchaser  of  property,  burdened  with  a  mortgage, 
to  apply  his  deferred  payments  to  its  extinguishment,  and  therefore  not 
entitled  to  consequential  damages  by  reason  of  iPoreclosure,  vol.  1,  472. 

To  constitute  mortgage,  right  ot  property  must  be  changed,  and  title 
.    vested  in  grantee  or  vendee,  vol.  1,  348. 

Where  sale  of  trust  property  necessary  to  pay  debts,  trustee  has  right 
to  determine  what  description  of  property  shall  be  sold,  vol.  1,  139,  and 
trustee  could,  without  aid  of  court,  pass  title  to  land,  lb. 

Failure  of  mortgagee  to  assert  same  for  many  years,  after  property  gone 
into  hands  of  innocent  purchaser,  vol.  2,  517,  and  one  who  knowingly 
permits  and  sanctions  sale  of  land  embraced  in  his  mortgage,  and  permits 
purchaser  to  occupy,  debarred  from  asserting  mortgage,  voL  2,  517. 

Sale  of  property  under  execution,  where  installments  not  due,  vol.  2,  666- 

Deed — ^when  Operate  as  Mortgage  for  Creditor. — ^The  Union  Bank  of 
Louisiana,  having  obtained  judgment  against  Levy,  Summers  &  Co., 
obtained  through  them  a  deed  from  Keith  to  200  acres  of  land,  for  the 
debt,  Levy,  Summers  &  Co.  having  become  the  surety  of  said  Keith, 
having  obtained  the  money  for  him  from  said  bank.  In  a  suit  by  the 
creditors  of  Levy,  Summers  &  Co.,  held  to  be  a  mortgage  for  the  benefit 
of    said   bank 715 
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MORTGAGES-^Continued. 

The  judgment  against  Levy,  Summers  &  Co.  was  conclusive  of  the  fact 
that  the  deed  was  accepted  by  them  as  surety  fpr  the  debt  of  Keith,  and 
their   creditors   were   concluded   thereby , 715 

Sale — Not  Absolute,  But  Construed  as  Mortgage — ^Right  of  Redemption. — 
A  sale  for  a  grossly  inadequate  price,  for  the  exact  amount  of  the  execu- 
tion levied,  and  that  both  parties  regarded  the  debtor  had  a  right  to  redeem 
the  land,  held  to  constitute  a  mortgage  and  not  an  absolute,  uncondi- 
tional   sale , 694 

Husband  and  Wife— Mortgage  by  Wife  for  Accommodation  of  Husband — 
Bills  and  Notes. — ^A  mortgage  by  a  wife,  on  her  property,  as  accommodation 
endorser  for  her  husband's  debts,  i-a  held  good,  and  liable  to  the  acceptors 
of  a  bill  of  exchange,  though  the  mortgage  be  given  to  payees  thereon, 
who  endorsed  same  over  to  such  acceptors i 528 

Mortgagee  in  Possession.^ — A  mortgagee  in  possession  cannot  be  ousted 
until  the  mortgage  be  satisfied 613 

Parties  to  Foreclosure  Proceedings. — Morrow  gave  Berrymah  a  mortgage, 
as  a  lien  for  B.  becoming  M.'s  surety  on  a  note  to  Ireland.  The  note  was 
transferred  to  Stair.  In  a  suit  by  the  admini-itrator  of  Morrow  to  settle 
the  estate  and  have  the  mortgage  foreclosed,  held,  that  Berryman  was  the 
only   necessary   party  to  such   foreclosure   proceedings ^ 608 

Judicial  Sale — Excepting  to  Commissioner's  Report. — ^While  the  mortgagee 
could  have  had  his  lien  asserted  prior  to  other  creditors,  no  exceptions 
having  been  made  to  the  commissioner's  report  at  the  time,  a  purchaser 
under  the  foreclosure  proceedings  cannot  afterwards  be  ousted 609 

The  mortgagee  would  9nly  have  the  right  to  have  the  judgment  of  dis- 
tribution  of    assets    corrected 609 

MOTIONS— 

To  dismiss  appeal,  see  "Appeal  and  Error." 
Motion  to  set  aside  judgment,  see  "Judgment." 
Requirements  for  motion  for  new  trial,  see  "New  Trial." 

MUNICIPAL  CORPORATIONS— 

Injunctions  against  to  stop  proceedings,  etc.,  see  "Injunctions." 

An  amendatory  ordinance,  requiring  improvement  of  part  of  street  not 
touched  by  railroad  track,  good  against  property  holders,  vol.  2,  275. 

City  Attorney— Power  and  Duty— Judgment  for  Possession  of  Street- 
In  1803,  the  appellee  instituted  proceedings  against  the  appellant  for 
obstructing  Wenzel  street,  and  an  agreed  judgment  was  rendered  against 
appellant  by  which  he  surrendered  all  his  claim  to  said  street.  But  in 
1867,  the  appellant  appeared  in  the  circuit  court,  had  the  case  redocketed, 
and  vnth  the  consent  of  the  city  attorney  had  the  judgment  of  1863  set 
aside,  and  now  claims  the  same  land,  keld,  that  the  court  had  no  power 
over  -aid  judgment,  and  that  the  attorney  of  the  city  had  no  authority  to 
consent  to  any  such  order.  His  obligations  to  the  city  are  to  prosecute 
its  claims  and  not  to  surrender  its  established  rights 428 

Ordinance — Street  Improvement.— ^An  ordinance  providing  for  street 
improvement  "in  accordance  with  specifications  to  be  furnished  by  the  city 
engineer  etc.,"  and  which  may  be  "altered  or  modified  by  him/'  is  held  to 
be   void ^ ^ 

Same — City  Council. — The  city  council  cannot  by  an  ordinance  delegate 
to  it-  city  engineer  power  to  fix  a  grade  for  street  improvement,  determine 
what  material  shall  be  used,  how  much  of  a  street  shall  be  improved  etc..  .96 

Collection  of  Wharfage. — A  municipal  corporation  cannot  collect  wharfage 
privileges,  for  use  of  a  wharf,  which  was  built  by  private  parties,  it  being 

held  to  enure  to  the  benefit  of  the  owners  of  the  wharf  privileges 38 

Improvements  of  Wharf — Improvements  to  wharf  by  others  than  the 
city,  will  enure  to  the  benefit  of  the  owners  of  the  wharf  pri\ileges.   . .  .38 

NEGLIGENCE— 

AMiere  exi)ress  company  ha*  reasonable  time  to  deliver,  or  offer  to  deliver 
goods,  held  liable  for  loss  of  same  by  robbery,  vol.  1,  295. 
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NEGLIGENCE— Continued. 

Damages  sustained  for  negligence  of  consignee  in  removing  lumber  from 
banks  of  river,  delivered  on  contract  in  settlement  of  notes,  vol.  2,  476. 

Damages  for  careless  driving  on  streets,  where  child  run  over  by  buggy, 
vol.  2,  272. 

Damages  for  Personal  Injury. — In  cases  where  the  negligence  is  in  leaving 
a  horse  and  wagon  without  an  attendant,  or  any  way  secured  or  guarded, 
exemplary  or  vindictive  damages  are  not  to  be  given  unless  the  negligence 
complained  of  is  so  gros.^  as  to  raise  presumption  of  malice 295 

Instructions. — It  was  error  to  leave  it  discretionary  to  the  jury  to  find 
such  damages  as  the  plaintiff  sustained  not  exceeding  the  amount  claimed 
in   the    petition ^ 295 

Damages. — The  instruction  should  be  for  compensation  and  remuneration 
for  loss  of  time,  necessary  expenditures   and   permanent  disability.    . .  295 

NEWLY  DISCOVERED  EVIDENCE— See  "New  Trial.'' 

NEW  TRIAL— 

Not  awarded,  where  evidence  conflicting,  vol.  1,  367,  227,  and  proper 
instructions  given,  vol.  1,  479,  211,  227,  nor  as  to  a  slight  preponderance, 
vol.  1,  332.  See  also,  vol.  2,  276,  458.  Nor  because  verdict  against  weight 
of  evidence,  vol.  I,  257,  vol.  3,  120,  unices  it  be  clearly  so,  vol.  1,  583.  Will 
be  granted  where,  from  a  preponderance,  shown  verdict  was  palpably 
erroneous,  vol.  1,  607,  327,  79,  397.  vol.  3,  93.  Where  a  verdict  inconsistent 
with  proper  instruction,  vol.  2,  622. 

Grounds  for — Failure  of  counsel  to  put  in  defense,  defendant  unavoidably 
prevented  from  doing  so,  vol.  1,  90,  68.  Breaking  of  agreement  by  plain- 
tiff, or  other  cause  of  surprise,  vol.  1,  619.  Affidavit  for,  must  show  good 
defense  by  setting  it  forth,  vol.  2,  307,  and  absence  was  unavoidable,  lb. 
Matters  te-nding  strongly  to  disprove  cause  of  action,  which  may  have 
influenced  verdict,  by  proper  affidavit,  on  discovery,  vol  1,  189.  Affidavit 
for  a  continuance,  showing  testimony  of  a  material  absent  witness, 
vol.  2,  141. 

Newly  Discovered  Evidence — Must  be  such  as  w^aa  not  within  the  knowl- 
edge of  a  defendant  at  the  trial,  vol.  2,  242.  In  an  action  for  slander, 
where  its  doubtful  tendency  might  serve  to  slightly  mitigate  the  amount 
recoverable,  vol.  2,  566.  Affidavit  of,  must  be  sustained  by  other  than 
appellant,  not  granted  on  that  ground  alone,  vol.  2,  95.  Affidavit  for,  after 
term  at  which  judgment  was  rendered,  by  petition  as  provided  by  section 
373,  Civil  Code,  vol.  2,  o4.  Di-^closed  after  trial,  relating  to  matters  con- 
tested on  trial,  as  to  which  several  witnesses  were  examined,  not  authorize, 
vol.  2,  458.  Nor  of  a  cumulative  nature  which  could  have  been  discovered 
by  ordinary  diligence,  vol.  1,  259.  Parol  newly  discovered  evidence,  as  to 
only  point  litigated,  vol.  1.  616. 

Exceptions  to  depositions  made  in  trial  court,  and  which  are  not  disposed 
of  by  chancellor,  presumed  to  have  been  waived,  vol.  2,  208. 

Motion  made  for  new  trial,  two  months  after  judgment  rendered,  comes 
too  late,  vol.  1,  68. 

An  appeal  from  errors  committed  in  refusing  to  allow  counsel  to  comment 
on  answers  of  defendant,  must  be  embraced  in  written  application  for 
new  trial,  vol  1,  620. 

Merely  handing  grounds  for  new  trial  to  clerk  not  sufficient;  order 
must  be  made  showing  they  were  filed  under  authority  of  court,  vol.  2,  457. 

The  mere  objections  to  the  introduction  of  testimony  during  the  trial 
not  grounds  for  new  trial,  vol.  2,  451. 

In  equity  suit,  petition  for  new  trial  must  bring  case  within  section 
579,  Civil  Code  of  Practice,  vol.  1,  80. 

If  no  exceptions  are  taken  at  the  time  to  the  ruling  of  the  court  below 
in  granting  a  new  trial,  if  any  error  commited,  is  regarded  as  waived, 
vol.  2,   181,  vol.   1,  426. 

A  petition  for  new  trial,  that  the  defendant  had  prepared  defense  by 
summoning  witnesses  by  whom  it  could  have  been  established,  without 
averment  that  defense  would  have  been  established,  not  good,  vol.  1,  537. 
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NEW  TRIAL— Continued. 
Nor  as  to  a  further  examination  of  a  witness,  vol  3,  173. 

Alleged  drunkenness  not  an  excuse  for  neglect  of  case,  nor  grounds  for 
new  trial,  vol.  2,  62. 

Instructions. — A  hypothetical  instruction,  assuming  self-defense  without 
any  exculpatory  evidence  is  not  sufficient  grounds  for  a  new  trial 134 

Default  Judgment — Petition — ^Petition  for  a  New  TxiaB— Reason  for  not 
Defending  Original  Suit. — In  an  action  for  a  new  trial  the  petition  must 
state  facts  showing  some  legal  reason  why  defense  waa  not  made  to  the 
original  suit,  nor  is  the  fact  tjhat  the  judgment  was  reversably  erroneous 
any  legal  reason  why  new  trial  should  be .  granted,  the  remedy  being 
by    appeal ". 386 

Surprise. — Where  the  grounds  for  a  new  trial,  is  surprise,  by  the  testi- 
mony of  plaintiff's  witnesses,  to  be  available,  they  must  be  sustained  by 
affidavits  as  required  by  the  Civil  Code — Sections  369-372 155 

Permitting  Witness  to  Correct  His  Testimony  After  Case  Closed. — ^If  a 
witness  be  permitted  to  correct  or  explain  his  e\adence  after  a  case  is 
closed,  and  in  doing  so  he  gives  evidence  and  makes  statements  bearing  on 
the  merits  of  the  case,  which  he  had  not  previously  made  and  calculated  to 
have  some  effect  on  the  jury,  it  U  error  to  overrule  a  motion  for  a  new 
trial 327 

Exceptions  To  Over-ruling  Motion  For. — It  is -not  necessary  that  a  litigant 
should  formerly  except  to  the  opinion  of  the  court  in  over-ruling  a  motion 
for   a   new    trial 120 

Confession  of  Judgment — Waiver — ^Neglect  to  Prepare  Defense. — If  the 
confession  of  the  judgment  is  not  a  waiver  of  any  defense,  the  neglect  to 
prepare  for  trial  before  judgment  will  deprive  one  of  any  pretense  to  a 
new  trial 407 

Agreement  With  Attorney  to  Set  Cause  For  a  Certain  Time. — An  affidavit 
of  defendant  that  an  agreement  was  made  to  set  a  cause  for  the  second 
week  of  a  term,  and  that  the  case  was  called  the  first  week  in  his  absence, 
is  sufficient  to  justify  a  new  trial , 331 

An  unexpected  adjournment  of  the  court  at  the  end  of  the  first  week, 
would  be  no  justification  of  a  violation  of  the  agreement 331 

Witnesses  Absent  Without  Consent  or  Negligence  of  Defendant. — ^The 
absence  of  witnesses,  who  had  been  summoned,  and  appeared,  but  absented 
themselves  without  the  consent  or  knowledge  of  the  defendant,  will  justify 
a  new  trial ^ 346 

Misconduct  of  Jury^ — Affidavit  of  Jurors. — The  affidavit  of  jurors  cannot 
be  received  to  prove  misbehavior  in  their  fellow  jurors  for  the  purpose  of 
impeaching  their  verdict w 425-669 

Newly  Discovered  Evidence. — Matters  set  forth  as  grounds  for  a  new 
trial,  which  upon  proof  disclosed,  all  seem  to  relate  to  the  issue  of  fa<;t' 
contested  on  the  first  trial,  are  not  of  that  description  of  newly  4isoovered 
evidence  which  would  authorize  the  court  to  vacate  the  judgment 457 

Officers — Return  of  Summons — Correction  of  Error  in  Chancery  Court. — 
To  entitle  a  defendant  to  relief,  from  a  return  of  summons,  not  actually 
sensed,  he  must  allege  there  was  a  fraudulent  combination  between  the 
sheriff  and  the  plaintiff  to  make  a  false  return,  and  upon  proof,  a  court  of 
equity  would  be  empowered  to  grant  relief 286 

Appeal  and  Error — ^Reversal  of  Cause  for — Surprise. — ^An  order  was  entered 
by  the  court,  *'it  is  ordered  that  the  issue  herein  be  set  for  trial  on  the 
3rd  of  the  next  April  term.'  However  on  the  same  day  the  case  was  sub- 
mited  to  the  court  without  due  notice  to  appellant  Held,  to  authorize 
a  reversal,  and  a  new  trial  awarded 92 

NON-RESIDENCE— See  "Attorney  and  Client.'' 

NOTICE— 

See  "Deeds,"  "Adverse  Possession,"  "Landlord  and  Tenant,"  "Appearance," 
"Fraud,"  "Divorce,"  "Ejectment,"   "Principal  and  Agent." 
Sufficiency  of  pleading,  see  "Pleading." 

Subsequent  purchasers  of  land  under,  see  "Descent  and  Distribution." 
Of  mechanic's  lien,  see  "Lien." 
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NOTICE— Continued. 

Where  lease  lodged  for  record  in  proper  oflBce,  and  taxes  paid,  for  pur- 
pose of  constructive  notice,  will  be  treated  as  recorded,  vol.  2.  175. 

Surety  not  required  to  give  notice  to  payee  in  note,  of  his  relations  to 
obligor,  before  he  can  avail  himself  of  statute  of  limitations,  vol.  1,  541. 

Reservation  of  legal  title  in  bond,  with  covenant  of  warranty  is  notice 
and  binding  on  subsequent  purchasers  a*  privies,  vol.  1,  186. 

A  party  defendant,  presumed  to  be  in  court,  has  constructive  notice  of 
amended  petition,  vol.  1,  399. 

Notice  to  an  execution  debtor,  of  a  discharge  of  a  levy,  without  a  bond  of 
indemnity  be  forthcoming,  given  at  twelve  o^cIock  on  day  of  sale,  held 
insufficient,  vol.  2,  622. 

For  the  writer  of  a  letter  of  introduction  to  be  bound,  it  is  necessary 
that  he  be  notified  that  he  would  be  held  for  any  loss  occasioned, 
vol.  2,  563. 

Land — Adverse  Holding  as  Sole  Devisee  of  One  as  Agamst  Co-devisees  of 
Another — Limitations. — Permelia  Feland  entered  on  the  land  in  controversy, 
under  the  will  of  her  father,  Robert  Feland,  and  she  and  those  claiming 
under  her  continued  thus  to  hold  and  claim  the  land  adverse  to  the  devisees 
of  John  Fdand  for  more  than  fifteen  years.  Held,  that  such  holding  and 
claim  would  authorize  the  presumption  of  notice  to  her  co-devisees,  under 
the  will  of  John  Feland,  of  her  manner  of  holding 80 

Trusts — To  Subsequent  Purchaser. — Xotice.of  the  equities  of  beneficiaries 
under  a  trust  must  be  given  a  purchaser  without  notice,  in  order  to  aflfect 
his  rights .,. ., , 129 

NOVATION— 

Creditor  cannot  claim  novation  of  contract,  where  he  does  not  within  a 
reasonable  time  offer  to  perform  same,  vol    1.  504. 

NUNC  PRO  TUNC— See  "Exceptions,  Bill  of." 

OIL  LEASES— 

Surrender — ^Non-Payment  of  Penalty  Provided. — Where  an  oil  lease, 
providing  for  a  payment  of  $50.00  per  year  for  not  commencing  work,  there- 
under, this  penalty  is  lost  by  a  subsequent  surrender  and  acceptance  of 
the  lease 205 

Same — Rents. — Such  a  payment,  provided  for,  cannot  be  held  as  an  amount 
due  for  rent,  but  merely  a  penalty  for  non- performance 205 

OFFICERS— 

Officer,  tending  resignation  to  take  effect  after  election,  vol.  1,  62. 

The  fact  that  an  execution  debtor  is  insolvent,  will  relieve  officer  from 
liability  on,  but  not  from  the  penalty  for  failure  to  return  execution, 
vol.  2,  27. 

It  is  the  duty  of  an  officer  to  levy  an  execution,  though  he  does  not 
require  an  indemnifying  bond  before,  vol.  1,  259. 

An  incumbent  in  office  has  the  vested  right  in  the  compensation  already 
earned,  which  may  be  regarded  as  property,  of  which  he  cannot  be  deprived, 
vol.  1,  318. 

Public  office  cannot  be  subject  of  private  property,  lb. 

Time  to  Return  Indemnifying  Bond. — The  retui-n  of  an  indemnifying  bond, 
with  the  execution  on  the  day  it  is  made  returnable,  held  to  be  sufficient 
compliance.    ^ 675 

Liability  for  Taxes  Collected. — The  defendant  having  entered  upon  his 
duties,  collected  taxes  in  performance  thereof,  he  cannot  escape  responsi- 
bility for  failure  to  properly  pay  same  over 175 

Right  to  Sdl  Under  a  Venditioni  Exponas. — As  an  officer,  by  section  1, 
article  6,  chapter  36,  revised  statutes  475,  is  authorized  to  sell,  after  the 
return  day,  under  an  execution,  whilst  it  still  remained  in  his  hand's,  a 
fortiori,  he  may  sell  under  a  venditioni  exponas 213 

OPTION— See  "Vendor  and  Purchaser.'' 

ORDINANCES— See  "Municipal  Corporations." 
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PARENT  AND  CHILD— 

Insolvent  parent  may  provide  reasonable  maintenance  and  education 
for  minor  children,  vol  .1,  539. 

As  to  alleged  contract  between  father  and  son,  by  parol  agreement, 
unenforcible,  vol.  2,  653. 

Conveyance  from  father  to  son,  in  consideration  of  a  support,  cannot  be 
enquired  into  by  other  children,  after  death  of  parent,  vol.  2,  587. 

As  to  alleged  contract  between  father  and  son,  no  writing  having  been 
made,  vol.  2,  653. 

Binding  contract  by  father  to  devise  lands  to  daughter  upon  aceepiance 
or  disapproval,  vol.   1,  262. 

Must  show  that  father  understood  he  was  disposing  of  estate  by  contract 
and  not  by  will,  lb. 

Retention  of  Infant's  Estate  for  Necessaries,  Board  and  Clothing — 
Creditors. — The  mother  has  a  right  to  retain  so  much  of  her  infant  child's 
estate  for  her  full  and  reasonable  indemnity  for  hU  board,  clothing  and 
tuition  during  his  minority  as   against  his  creditors 392 

Deeds— Proof  of  Payment  of  Consideration. — In  the  absence  of  direct  proof 
of  payment  of  the  consideration  expressed  in  a  deed  from  a  father  to  his 
son,  he  will  be  held  liable  therefor 573 

Deed  for  Support  of  Parent — Consideration. — A  deed  given  a  son,  pro- 
viding as  a  consideration,  for  the  support  of  the  parent,  will  be  vacated 
subsequently,  on  proof  shown  that  the  conditions  imposed  were  not 
complied  with.  And  a  subsequent  conveyance  by  the  father  will  be 
upheld 127 

PARDON— 

Bail  Bond — Forfeiture — Of  Principal — ^Defense. — ^A  pardon  granted  to  the 
principal,  by  the  executive  board  of  the  State,  before  trial  is  a  good  defense 
on  trial  of  a  forfeited  bail  bond 79 

PAROL  ASSIGNMENT— 

Parol  assignment  of  note,  will  operate  as  an  equitable  transfer  of  indem- 
nity against  loss  on  endorsement,  vol.  1,  382. 

PAROL  AGREEMENT— 

As  to  written  contract,  see  '"Contract." 

PAROL  CONTRACT— 

For  sale  of  land,  see  "Sales." 

PARTIES— 

To  foreclosure  proceedings   in  mortgage,  see  "Mortgage." 

Waiver  of  homestead  by  widow  renders  it  unnecesasry  to  join  her  as 
party  to  action  by  legatees  in  suit  for  settlement,  vol.   1,  482. 

All  subscribers  to  stock  in  insolvent  corporation,  in  liquidation,  should 
be  made  parties,  vol.  1,  458. 

Equity  decedent  had  in  land  having  been  sold,  his  widow  and  heirs 
not  necessary  parties,  vol.  1,  470. 

In  suit  to  sell  personal  estate  of  insolvent  testator  for  benefit  of  creditors, 
heirs  not  necessary  parties,  vol.  1,  28. 

Where  widow  is  entitled  to  equitable  dow^er,  she  is  necessary  party  in 
suit  to  enforce  lien  on  land,  vol.  1,  307. 

Where  right  of  action  for  unpaid  consideration  would  survive  to  admin- 
istrator, he  is  necessary  party  to  suit  for  specific  execution,  vol.  1,  67. 

When  executor  is  legatee,  he  is  real  party  in  interest  in  action  on  note 
given  testator,  vol.  1,  407. 

One  claiming  property  attached,  may  have  himself  made  party  to  suit, 
by  petition,  vol.  1,  164. 

Petitioner  holding  only  an  equitable  title,  should  join  legal  title  holder 
by  proper  pleading,  vol.  1,  518. 

Where  wife  waives  her  right  of  dower  to  estate,  she  is  not  necessary 
party  to  suit  to  settle  same,  vol.  1,  482. 
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PARTIES— Continued. 

Necessary  parties  in  a  suit  by  assignee  of  a  purchase  money  note,  where 
plea  of  fraud  filed,  vol.  1,  248. 

Decretal  sale  good  though  party  complaining  has  not  joined  proper 
parties  to  suit,  vol.  1,  369,  but  not  good  if  legal  title  holders  are  left  out, 
vol.  1,  398. 

As  to  joining  of  heirs  as  parties,  where  ance-tor  is  shown  to  have  been 
interested  in  contract  of  sale  of  land,  vol.  2,  313. 

In  suit  for  specific  conveyance,  all  persons  in  possession  of  the  land, 
by  pretended  purchase  or  otherwise,  should  be  made  parties,  vol.  2,  520. 

Failure  to  make  answer  cross  petition,  does  -  not  make  appearance  by 
plaintiff  in  attachment,  a  party  thereto,  vol.  2,  161. 

In  suit  to  foreclose  purchase  money  lien,  vendor,  who  owed  a  balance 
due,  not  necessary  party,  where  interest  had  been  conveyed  to  a  third  party, 
vol.  2,  319. 

Appearance— Answer  of  One  Defendant. — An  answer,  which  on  its  face 
purports  to  be  a  joint  answer  of  co-defendants,  yet  if  filed  as  the  answer 
of  one  only,  the  other  defendant  is  not  a  party  to  the  action,  no  process 
having  been  served  on  him 537 

To  Suit  for  Collecting  Taxes  on  Railroad  Bonds. — In  a  suit  by  a  taxpayer 
for  reimbursement  for  taxes  paid  as  interest  on  bonds  subscribed  to  a 
railroad,  it  is  proper  to  join  as  a  party  defendant,  the  railroad  com- 
pany  n 228 

It  being  a  controversy  as  to  liability  for  sheriffs  fee  of  ten  per  cent  for 
making  the  collection,  a  suit  against  the  county  alone  is  error 228 

Non-residents  and  Unknown  Heirs. — In  a  suit  to  confirm  a  title  to  a  pur- 
chase of  lands,  and  there  be  non-resident  or  unknown  heirs,  the  court 
should  not  order  them  proceeded  against  as  such,  as  time  would  bar  their 
claim   on   such  judgment ^ 149 

Executions — Sale  Under  Different  Executions — Motion  to  Quash — Neces- 
sary Parties. — Where  a  sale  U  made  under  different  executions,  all  the 
parties  to  be  affected  by  a  motion  to  quash  the  sale  should  be  notified  of 
the  motion  and  the  irregularity  of  restricting  the  notice  to  the  parties  to 
the  separate  executions  is  not  cured  by  an  order  of  consolidation,  as  the 
purchaser  of  the  equity  of  redemption  was  a  necessary  party   630 

Creditors  Suit — Necessary  in  Action  to  Subject  a  Life  Estate. — In  a 
creditors  suit,  to  subject  a  life  estate  descending  to  the  debtor,  under  a 
will,  providing  that  the  property  was  to  be  held  by  the  debtor  for  his 
children,  but  under  control  and  in  every  respect  as  his  own,  but  not  subject 
to  his  debts,  it  is  held  that  the  children  were  necessary  parties  thereto..  .438 

Execution— Sale— Motion  to  Quash — Necessary. — In  a  proceeding  to  quash 
a  sale  of  land  made  under  two  or  more  executions,  all  those  whose  rights 
would  necessarily  be  affected  by  the  quashal  of  the  sale  are  necessary 
parties.    . , 378 

PARTITION— 

Ecjuitable  division,  see  "Vendor  and  Purchaser." 

Error  to  adjudge  sale  of  entire  tract  of  land,  unless  shown  not  subject 
to  division,  vol.  2,  112. 

In  suit  for  partition,  legatee  who  has  use  of  property  after  testators 
death  should  account  for  improvements  at  death  of  testator,  vol.  2,  349 

Presumption  as  to  execution  of  deeds,  where  partition  made  of  lands 
and  acquiesced  in  for  28  years,  vol.  1,  74. 

Court  of  equity  will  not  disturb  partition  line  agreed  on  and  recognized 
by  the  respective  owners  for  a  number  of  years,  vol.  2,  29. 

Of  Lands— Subsequent  Suit  to  Set  Aside.— Whore  petitioners,  under  pro- 
cess of  law,  have  land  divided,  and  enter  upon  and  occupy  their  respective 
portions  in  severalty,  they  cannot  be  heard  to  complain  by  a  subsequent 
redivision.  upon  the  ground  of  mistaken  rights 113 

Of  Land — Equitable  Rule. — The  chancellor  should  ascertain,  through  his 
master,  what  land^  are  to  be  partitioned,  how  they  are  and  have  been 
occupied  and  held  by  the  co-parceners  and  then  assign  each  one  the  portion 
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PAKTITION— Continued, 
held  by  them  in  severalty,  if  any  were  so  held  and  if  either  had  made  sales, 
the  purchaser  would  be  substituted  in  place  of  his  vendor  and  allowed,  to 
retain  that  part  so  purchased  if  enough  remained  to  equalize  the  others, 
if  not,  the  part  so  sold  would  be  reduced  so  as  to  equalize  all  the  co- 
parceners  80 

PARTNERSHIP— 

Acceptance  of  terms  of  contract  made  by  one  member,  see  "Contracts." 

In  the  absence  of  agreement  or  memorandum,  partners  in  purchase  of 
lands,  held  to  have  equal  interest,  vol.  1,  427. 

In  settlement  of  partnership  sales  of  land,  intere^  of  junior  partner 
should  be  valued  as  of  the  date  of  the  last  sale  made,  and  interest  charged 
senior  up  to  said  date,  vol.  1,  430. 

Junior  partner  should  hold  lien  on  seniors  interest  for  amount  due 
him,  lb. 

As  to  authority   of  one   partner  to   bind   another,  vol.    1,   168. 

Disclosing  name  of  individual  parties  to  partnership,  as  regards  creditors, 
vol.  2,  319. 

Discontinuance  of  partnership,  by  acquiescence  in  other  dealings,  subse- 
quent thereto,  vol.  2,  486. 

And  as  to  abuse  of  confidence  and  trust  in  a  partnership  purchase  of 
stocks,  vol.  2,  472. 

Purchase  of  land  by  one  partner,  under  parol  agreement  for  partnership, 
though  deed  made  in  name  of  purchaser,  will  enure  to  benefit  of  co-partner, 
vol.   1,  602. 

Presumption  as  to  payment  for  partnership  purchase  out  of  funds  belong- 
ing to  firm,  vol.  1,  522. 

Duty  of  sur\'iving  partner  in  settlement  of  partnership  account,  vol. 
1,  72,  496. 

Counterclaim  may  be  sent  up  by  one  partner,  after  judgment  rendered 
against  the  other  by  default,  vol.  1,  411. 

Fees  for  services  claimed  by  one  partner,  under  partnership  contract  for 
one  to  perform  duties  etc.,  for  half  interest,  vol.  2,  58. 

Absence  as  to  direct  proof  of  partnership  purchases  of  horses  as  to  price, 
should  be  averaged  upon  basis  as  to  what  wa^  paid  for  portion  of  horses, 
vol.  2,  486. 

Dissolution — Notice  to  Creditors. — Constructive  notice  by  publication  of 
a  partnership  in  a  local  newspaper,  is  sufficient  to  all  who  had  not  dealt 
with  a  firm,  but  actual  notice  is  necessary  to  creditors 701 

Instruction. — An  instruction  to  the  effect  that  such  actual  notice,  derived 
from  any  source  was  sufficient,  held  not  erroneous.  But  an  instniction  that 
required  such  notice  to  be  given  by  the  debtors  in  person,  was 
erroneous |. 701 

Costs — Suit  to  Settle. — Adjudging  all  costs  against  a  plaintiff,  in  a  suit 
for  settlement  of  a  partnership,  where  be  succeeds  in  showing  profits  made, 
as  against  a  denial  by  co-partners,  is  held  to  be  an  abuse  of  sound  judicial 
discretion '. 40 

Equality  of  Investments. — In  a  partnership,  where  equal  interests  invested 
are  to  bear  equal  profits,  the  value  of  the  articles  put  in  the  business  at 
the  time  furnished  is  the  basis  for  determining  the  capItaJ  advanced.   ..484 

Liability  of  One  Partner  in  Severalty  to  the  Other. — One  of  the  partners, 
in  a  partnership,  having  furnished  a  larger  amount  of  funds  than  his 
portion,  the  others  were  severally  liable  to  him  for  the  difference  to  make 
the  capital  furnished  by  all,  equal.   . .  i 484 

One  of  them  would  not  be  liable  jointly  with  the  other,  for  the  sum 
he  would  pay,  a  joint  judgment  therefor  would  be  erroneous 484 

Bailment  of  Partnership  Property  After  Partnership  Ceases. — ^While 
partnership  property  remains  unsold  either  partner  has  the  right  to  have 
it  stored  and  cared  for,  and  the  bailee  should  be  allowed  a  reasonable  com- 
pensation therefor,  though  the  partnership  may  have  previously  ceased.  596 

Partnership  and  Individual  Debts — Applicati>on  of  Pajrment. — A  creditor 
who  holds  notes  against  a  party  individually,  and  against  a  firm  of  which 
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he  is  a  member,  may  appropriate  a  remittance,  in  the  absence  of  directions, 
to  apply  to  the  firm  account,  to  the  payment  of  the  individual  indebted- 
ness  473 

Accounts — ^Purchase  of  Land  with  Funds — ^Burden  of  Proof. — ^Where,  in 
a  suit  for  purchase  of  land,  claimed  to  have  been  made  with  partnership 
funds,  the  burden  of  -proof  is  on  him  so  charged  to  show  that  th^re  was 
not  sufficient  funds  with  which  the  purchase  could  have  been  made.   . .  169 

Where  the  evidence  shows  that  a  partnership  business  for  a  period  of 
years  made  no  profits,  the  presumption  is  that  land-i  purchased  by  one 
partner  was  for  his  individual  benefit  and  not  for  the  partnership 
account \. 169 

Land  Purchased  with  Partnership  Funds — ^Error  to  Require  Heirs  to  Pay 
Co-partners  for  Portion  of  Land. — Partnership  land  should  be  partitioned 
instead  of  requiring  the  administrator  and  heirs  to  pay  to  co-partner  their 
distributive  portion  of  the  price  of  the   land i501 

PATENT— 

Purchase  of  tangible  property  by  one  partner,  does  not  include  right  to 
exdusive  use  of  patent  belonging  to  firm,  vol.  1,  309. 

PAYMENT— 

Money  paid  by  one  party  to  another  under  a  mutual  mistake,  held  to  be 
without  consideration,  vol.  1,  689. 

Where  lands  and  personal  property  both  sold  on  same  terms,  and  notes 
executed  for  aggregate  amount,  a  payment  thereon  should  be  prorated, 
as  to  the  land  and  personal  property,  vol.  1,  86. 

As  to  covenant  to  extend  time  of  payment  at  pleasure  of  obligor, 
vol.  1,  491. 

Duty  of  vendee  to  apply  payments  to  extinguishment  of  prior  mortgage, 
though  vendor  executed  bond,  vol.  1,  472. 

Where  a  payment  made  on  a  mortgage,  is  without  date  it  will  take  effect 
as  of  the  due  date  of  the  mortgage,  vol.   1,   344. 

Acknowledgment  of  payment  in  a  deed  of  conveyance,  not  held  to  be  con- 
clusive, but  subject  to  be  rebutted,  vol.  2,  587. 

Same — Debtor  and  Creditor — Delays  in  Payment  of  Debt. — All  delays 
after  debts  are  due  are  regarded  as  maters  of  grace  on  the  part  of  the 
creditor  or  the  government,  especially  when  regulated  by  law 21 

Accounts — Burden  of  Proof — ^Instructions. — ^Wliere  the  appellant  pleads 
payment,  the  affirmative  is  upon  him,  and  an  in=itruction  perdicated  thereon 
is  proper i 669 

A  payment  to  a  duly  qualified  administrator  is  a  payment  to  the  heirs 
of  the  estate 266 

Evidence  to  Show. — ^A  check  given  in  payment  of  tax  revenue,  with  the 
words  "on  revenue"  written  on  the  face,  is  sufficient  as  evidence  of  payment 
on  that  fund.   ., 316 

Such  a  payment  would  not,  in  addition,  have  to  be  proved  by  evidence 
aliunde  that  it  was  delivered  as  payment  pro  tanto  on  that  demand.  . .  .316 

PERSONAL  PROPERTY— 

Sale  of  void  as  to  creditors,  see  "Fraudulent  Conveyance." 
See  "Estoppel." 
Sale  of,  see  "Sales." 

PETITION— See  "Pleading." 

PLEADING— 

Parol  agreement  different  from  note,  see  * 'Contract." 
Petition   on   constable's   bond,   see    "Bond." 
Motion  to  vacate  order,  see  "Motions." 

An  answer  setting  up  as  grounds  of  defense  of  a  gift  of  land,  not  subject 
to  demurrer,  see  "Gift." 
Answer  must  state  excuse  for  self  defense,  see  "Assault  and  Battery." 
Answer,    slight    variations    in,    not    traver^sing    allegations    in    petition, 
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vol.  1,  365.  Answer  of  denial  to  original  petition,  applies  to  more  specific 
averments  of  amended  one,  vol.  1,  516.  Before  judgment  on,  mu-st  be  made 
cross  petition,  vol.  1,  203.  As  sufficient  to  escape  judgment  for  costs, 
in  ouster  suit,  vol.- 2,  212.  As  grounds  for  vacating  judgment,  by  default, 
must  show  unavoidable  appearance  and  defense,  vol.  2,  179.  As  to  when 
defects  in  petition  cured  by  allegations  in  an^nver,  vol.  2,  669,  vol.  3,  159. 
May  set  up  as  many  grounds  of  defense  as  deft,  has,  and  amended  answer 
permitted  embodying  others  discovered,  vol.  1,  620.  Facts  in,  not  specificaUy 
alleged,  need  not  be  denied,  vol.  1,  389.  After  evidence  closed,  answer  may 
be  amended  to  conform  thereto,  vol.  2,  325,  vol.  3,  286,  189.  Where  answer 
of  one  defendant  not  answer  or  appearance  of  all,  vol.  2,  67,  345.  And  as 
to  failure  to  answer  allegation  in  petition  as  a  bar,  vol.  2,  647.  Answer, 
at  variance  with  allegations  in  petition  and  with  written  contract,  inad- 
missible, vol.  2,  696.  Averment  of  receipt  given,  not  sufficient;  must  be 
filed  with  answer,  vol.  2,  604.  In  suit  by  county  judge  against  county 
for  work  on  court  house,  answer  must  show  judge  prohibited  from  bidding, 
some  benefit  derived  from  official  position,  or  unfair  awarding  of  contract, 
vol.  2,  430.  Answer  cannot  be  filed,  after  appellate  court  decision,  until 
mandate  entered  below,  vol.  2,  548.  When  good,  as  defense  to  note,  given 
for  partnership  interest,  no  settlement  made,  vol.  2,  662,  and  is  not 
demurrable,  lb.  Answer  alleging  defendant  had  no  recollection  of  trans- 
action, and  that  his  books,  containing  memorandums,  were  taken  out  of 
his  possession,  not  demurrable,  vol.  1,  94.  Answer,  forming  both  the 
conclusions  of  law  and  fact,  demurrable,  vol.  2,  365,  and  demurrer  that 
brings  to  light  imperfect  pleadings,  should  be  sustained,  vol.  1,  176.  Answer 
alleging  acceptance  by  plaintiff  of  new  notes,  with  security,  in  lieu  of  those 
sued  on,  not  demurrable,  vol.  2,  476.  Answer,  alleging  fraudulent  representa- 
tions and  specifies  damages  resulting  therefrom,  sufficient  as  counterclaim, 
vol.  2,  312.  And  which  presents  an  issue  in  bar,  stands  denied  except  as 
confessed  by  petition,  vol.  2,  124.  In  foreclosure  suit,  alleging  other  inter- 
ested parties  must  show  the  facts  and  how  that  interest  occurs,  vol.  2, 
556.  Answer  to  cross  petition,  as  waiver  of  right  to  question  its  legal 
form,  vol.  2,  548. 

In  a  suit  for  a  settlement  of  a  trust,  defendants  answer  must  allege  that 
real  estate  conveyed  in  the  trust  was  the  same  as  conveyed  in  deed, 
reserving  lien,  vol.  1,  66.  Answer  to  petition  against  captain  of  boat  is  not 
good,  unless  it  alleges  that  defendants  were  not  the  owners,  and  did  not 
control  it,  vol.  1,  81,  99. 

Cross  petition,  that  merely  states  **they  are  the  owners  of  the  land 
and  interested  parties,"  not  sufficient,  vol.  2,  135.  Wliere  dependent  on  facts 
stated  in  answer  to  original  petition,  must  respond  specifically  thereto, 
vol.  2,  664.  Error  to  reject  when  allegea  fraud,  on  mere  motion  to  prohibit 
filing,  vol.  2,  263.  Discontinuance  of  original  suit,  operates  to  discontinue 
cross  petition  against  co-defendant,  vol.  1,  203.  A  defendant,  having  cau^e 
of  action  against  co-defendant,  or  other  person,  affecting  subject  matter 
of  suit,  vol.  2,  454.     Such  cross -petition  not  demurrable,  lb. 

Petition,  must  allege  value  of  property  charged  to  be  in  hands  of  defend- 
ant, also  annual  rents  and  profits,  vol.  1,  192.  Wliere  fully  sets  out  and 
alleges  title  and  possession,  in  suit  to  quiet  title,  sufficient  compliance 
with  Act,  March  9,  1854,  vol.  1,  418.  After  issue  made  and  trial  begun,  upon 
merits  of  a  case,  too  late  for  an  objection,  for  want  of  verfication,  vol. 
2,  183.  Not  necessary  for  client  to  allege  in  petition  against  his  attorney, 
a  transaction  was  fraudulent,  vol.  2,  40.  Necessary  for  petition,  against 
non-resident,  plaintifif  to  »how  unencumbered  title  and  a  tender  of  such 
deed  in  court,  vol.  2,  629.  As  to  sufficiency  of  petition  for  injunction 
against  enforcement  of  default  judgment,  vol.  2,  506.  Where  personal 
acts  of  defendant  are  set  up  and  relied  on,  he  cannot  set  up  want  of 
knowledge  or  information  to  form  belief  as  to  their  existence  as  defense, 
vol.  1,  71.  A  petition,  setting  forth  an  answer  prepared  to  be  filed,  but  not 
the  petition  on  which  default  judgment  rendered,  held  not  good,  vol.  1,  90. 
Grounds  in  amended  petition  inconsistent  with  original,  vol.  1,  559.    Where 
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purchaser  seeks  to  coerce  title,  payment  of  purchase  price  must  be  averred, 
vol.  1,  118.  In  suit  on  contract,  petition  must  show  acceptance  on  a  letter, 
if  that  be  relied  on,  vol.  1,  167.  Failure  of  defendant  to  deny  allegation 
in  petition,  as  to  legal  notice,  see  vol.  1,  219.  A  petition,  alleging  ability 
and  readiness  to  convey  title,  and  shows  derivation,  good,  vol.  2,  78,  vol. 
3,  82.  Failure  to  assert  settlement  of  accounts,  in  petition,  conclusive  of 
its  non-existence,  vol.  2,  403.  Petition  on  writing,  must  set  forth  covenants 
of  defendant,  and  breach,  and  the  writing  or  copy,  must  be  filed,  vol.  2, 
195.  Under  verbal  agreement  to  cultivate  farm,  petition  must  show,  that 
amount  agreed  on  to  be  realized,  was  not  earned,  vol.  2,  265.  Petition, 
to  enforce  judgment  against  fraudulent  grantee  in  void  deed,  must  show 
facts  which  constitute  cause  of  action  against  grantor,  vol.  1,  230.  Allega- 
tions of  value  or  of  amount  of  damage  not  considered  as  true  by  failure 
to  controvert  them,  vol.  1,  347.  Must  apprai-e  defendant  of  the  real  cause 
of  action,  vol.  1,  230.  Cause  of  action  cannot  be  altered  by  pleadings, 
after  submission,  without  notice,  vol.   1,  484. 

Demurrer. — ^In  a  suit  on  note,  petition  demurrable  unless  avers  protest 
and  notice,  presentment,  and  non-payment,  vol.  2,  271. 

A  petition  that  shows  a  breach  of  covenant,  not  demurrable,  vol.  1,  214. 
Xor  as  to  a  petition  for  the  purpose  of  litigating  a  question  of  right  to  a 
debt  collected  by  nn  administrator,  vol.  1,  435. 

FsLct<  in  a  petition  as  to  the  wrongful  conversion  of  property,  question  for 
jury,  and  not  demurrable,  vol.  2,  508. 

A  transfer  of  an  expectancy  by  heirs  of  an  estate,  must  be  alleged  by 
cross  petition,  in  a  suit  by  holders  of  same  against  one  of  the  legatees, 
vol.  2,  354. 

Demurrer — Allegations  in  Answer  of  Contract  with  One  of  Plaintiffs. — 
"\Miere  the  allegations  in  an  answer  show  that  the  defendant  is  seeking 
to  enforce  an  agreement  for  payment  of  a  lien  owing  on  the  same  land, 
by  one  of  the  plaintiffs,  it  is  improper  to  sustain  a  demurrer  thereto.  ...  157 
Answer  Insufficient  as  a  Bar. — ^An  answer,  simply  charging  usury  without 
facts,  is  insufficient  a-;  a  bar,  and  subject  .to  a  judgment  as  by  default.  . .  .693 
Amended  Answer  as  Counter-claim  Filed. — ^^'^le^e  the  allegations  in  an 
amended  counter-claim,  show  facts  material  to  the  issue,  on  motion,  it 
should  be  permitted  to  be  filed,  it  having  the  effect  of  requiring  the  plaintiff 

to   verify   his   defense   to   the   counter-claim.    ., 89 

Answer  as  a  Denial  of  Allegations  in  Petition, — An  answer  affirmatively 
alleging  an  offer  to  sell  property  as  charged  in  the  petition,  which  was 
accepted  "provided  Parker  and  wife  would  make  a  good  deed,"  is  not 
equivalent  to  a  denial  of  the  allegations  that  the  grantors  made  the  deed 

variant    from    the   contract   by   mistake 143 

Answer — Demurrer. — An  answer  setting  out  that  the  defendant,  as  officer, 
took  an  indemnifying  bond  from  the  execution  creditors,  before  levying  on 
the  property  sold,  and  that  the  bond  contained  sufficient  surety,  and  was 

returned  with  the  execution,  held  to  be  good  on  demurrer 675 

Demurrer  to  Answer — ^Application  to  Petition. — The  application  to  the 
petition  of  the  demurrer  of  the  plaintiff  to  the  answer,  does  not  dispose 

of  the  answer ^ 613 

Answer — Proof. — A  defendant  will  not  be  permitted  to  prove  facts,  not 
alleged   in  the  answer.     To  prove  fraud  in  a  bond   for  title,  it  must  be 

alleged  in  the  answer,  that  fraud  had  been  committed 313 

Sufficiency  of  Answer. — A  petition  on  an  action  of  account,  did  not  refer 
to  the  exhibit  attached,  as  a  part  thereof,  nor  made  a  bill  of  particulars. 

Held  that  an  answer  thereto  was  not  necessary 355 

Nor  could  the  defendant  be  required  to  admit  or  deny  particular  items, 

not    ?4o   alleged    by    implication 355 

Demurrer. — ^A  demurrer  to  the  answer,  for  insufficiency,  was  improperly 

sustained : 355 

Answer  not  Replied  To. — A  plaintiff,  who  fails  to  controvert  the  allega- 
tions in  an  answer,  setting  up  by  counter-claim  that  a  portion  of  the  land 
in  controversy,  and  which  had  been  sold  him,  had  been  otherwise  disposed 
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of  before  sale  to  him,  cannot  complain  of  a  reduction  of  his  judgment  to 
the  extent  of  the  value  of  the  deficiency 242 

Descent  and  Distribution-— Administrator  and  Heirs— Ancestors'  Covenant 
of  Warranty. — Appellant  sued  Raymond's  administrator  and  heirs  for  a 
breach  of  a  covenant  of  warranty  binding  the  vendor  and  his  heirs.  The 
administrator,  after  answer,  was  permited  to  withdraw  it  and  move  a 
dismission  of  the  petition,  because  the  sufficient  demand  had  not  been  made 
of  the  administrator.  And  the  court  accordingly  dismissed  the  petition 
without  prejudice.  Held,  that  before  full  preparation  such  an  answer  may 
be  withdrawn  and  a  dismission  ordered,  although  the  heirs  could  not 
require  such  statutory  demand 658 

Answer — Demurrer. — ^An  answer  charging  that  the  plaintiflF  knowingly  and 
fraudulently  suppressed  and  concealed  facts  in  relation  to  the  contract  in 
litigation,  whereby  they  were  injured,  presents  a  valid  counter-claim,  and 
is   not   demurrable 659 

Answer  to  Cross  Bill  After  Petition  Dismissed. — ^Where  a  petition  has  been 
dismissed,  the  plaintiff  should  be  allowed  to  answer  a  cross  petition,  and 
put  in  Efuch  defense  as  he  may  have i562 

Cross-petition— Failure  to  Answer— Admission. — ^The  failure  to  deny  the 
allegations  in  a  cross-petition  must  be  regarded  as  an  admission  of  the 
indebtedness  as  therein  charged , 63 

Necessary  Parties  to  Action. — A  defendant,  who  demurs  to  an  amended 
petition  or  replication  to  their  answer  and  cross-petition,  for  non-joinder, 
will  first  have  to  correct  his  own  pleading,  where  his  demurrer  is  on  account 
of  the  same  deficiency  as   in  his  cross-petition 302 

Petition  Must  Allege  Rejection  of  Credit  on  Note. — To  authorize  the 
rejection  of  a  credit  entered  on  a  note,  it  must  be  alleged  that  the  claim 
therefor  had  been  presented  and  refused  by  a  commissioner  of  the  court, 
said  note  having  been  formerly  in  a  commissioner's  hands,  or  facts  should 
be  statel  which  would  furnish  a  valid  and  sufficient  reason  why  the  com- 
ntissioner  would   reject   it , 318 

Petition  Sufficient  to  Constitute  Cause  of  Action — Stock  Subscription  to 
a  University. — An  action  to  cancel  a  subscription  for  stock  in  a  university, 
to  be  sufficient,  must  show  that  his  subscription  contained  an  allegation  that 
the  university  was  to  be  located  in  a  certain  town,  and  that  the  agent, 
who  solicited  subscriptions,  was  authorized  to  make  them 451 

Demurrer — Allegations  of  Petition  by  Distributee  for  Misappropriation. — 
A  petition  by  a  distributee,  against  an  executor  and  another,  alleging 
a  combination  to  defraud  the  estate  by  a  misappropriation  of  the  assets, 
in  the  absence  of  the  disclosure  of  the  plaintiffs  interest,  not  set  forth, 
a  demurrer  thereto  was  properly  sustained 319 

Answer  to  Garnishment — ^Denial  of  Indebtedness. — ^A  petition,  upon  which 
a  garnishment  is  issued,  is  insufficient  unless  it  acquaint  the  garnishee  with 
the  fact^  as  to  give  him  an  opportunity  to  defend  same,  the  same  as  if  he 
had  been  sued  by  his  creditor 482 

Petition — ^Presumptive  Heirs. — ^Where,  in  a  petition,  presumptive  heirs 
are  made  known  to  the  court,  it  is  error  to  require  the  plaintiff  to  proceed 
against   other,  unknown  heirs 149 

Dismissal  of  Petition. — The  allegations  that  his  vendor  was  an  heir  of 
her  deceased  brothers  and  sisters,  and  that  he  is  entitled  to  her  inheritance, 
is  sufficient,  and  a  dismissal  of  the  petition,  without  prejudice,  is  erron- 
eous  ; 149 

Forced  Election.— -The  forced  election,  of  the  purchaser,  is  erroneous, 
after  the  appearance  to  the  suit  of  one  of  the  claimants,  as  he  should 
neither  be  compelled  to  pay  the  amount  of  purchase  nor  accept  the  deed, 
until  an  adjudication  of  title 149 

Demurrer— -Petition. — ^A  petition,  setting  out  a  contract,  and  agreements 
of  the  parties,  and  praying  for  general  relief,  is  not  demurrable v  .98 

Allegations  of  Petition. — ^Where  a  petition,  giving  all  the  alleged  agree- 
ments between  the  parties,  asks  for  general  relief,  the  plaintiff  is  entitled 
to  either  a    specific    performance,    or  a    rescission    of  the  oontracts    as 
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alleged 98 

Amended  Petition,  Constraed  in  Connection  with  Original — ^Demurrer. — 
Where  the  subject  matter  of  an  amended  petition  is  connected  with  the 
transaction,  out  of  which  the  original  cause  of  action  grew>  on  general 
demurrer  it  will  be  construed  with  the  original  petition 47 

Parties — ^Demurrer. — ^An  amended  petition,  bringing  in  other  parties, 
which  was  consolidated  with  the  original  cause  of  action,  is  held  to  supply 
the  defects  thus  demurred  to   in  the   original  petition 47 

Arbitration  and  Award— Petition  on— Cauae  of  Action.— A  petition  on 
an  amount  found  by  arbitrators,  is  sufficient,  if  it  set  out  the  covenant 
between  the  parties  to  show  the  demand,  and  the  award  to  show  the  amount 
due '. 626 

Demurrer. — A  demurrer  to  such  petition  should  not  be  sustained  as  it 
shows  a  cause  of  action.    f 626 

Actions— Irregularity  in— Waiver.— The  plaintiffs  were  allowed  to  file  a 
paper  purporting  to  be  both  an  amended  petition  and  reply,  by  which  the 
averments  of  the  counter-claim  were  controverted.  This  was  irregular,  and 
plaintiff  might  have  been  compelled  by  rule  to  elect  between  the  two 
aspects  of  the  pleading  that  one  or  the  other  might  be  stricken  out;  but 
this  was  not  done,  and  the  paper  seems  to  have  been  treated  as  a  reply 
by  the  parties,  and  so  recognized  by  the  court,  and  that  was  a  substantial 
waiver  of  all  objection  to  the  unauthorized  form  of  the -pleading.    ...604 

Action — Pendency  of  Another  Suit — Demurrer. — The  pendency  of  another 
suit  cannot  be  shown  by  demurrer,  but  must  be  taken  advantage  of  by 
answer , 396 

Demurrer — Sufficiency  of  Petition.— A  demurrer  should  not  be  sustained, 
where  the  petition  alleges  that  in  the  former  suit,  the  plaintiff  was  induced 
not  to  put  in  his  defense,  by  false  and  fraudulent  promises  and  assurances 
by  the  then  plaintiff 202 

Demurrer — Sufficiency  of  Petition. — A  petition  is  not  demurrable,  that 
fully  set  out  a  prior  suit,  assigning  as  a  reason  for  not  filing  the  papers, 
that  they  had  been  burned  in  the  clerk's  office.  Nor  would  the  giving 
of  each  specific  date  of  each  step  taken  be  necessary 540 

Defective  Petition — ^Waiver. — Although  a  petition,  assailing  a  mortgage 
as  fraudulent,  is  defective,  in  not  averring  the  non-payment  of  the  debt, 
this  defect  is  waived,  unless  raised  by  demurrer  before  judgment.   ...490 

Demurrer — Petition. — ^The  allegations  in  a  petition,  setting  out  an  agree- 
ment of  separation  between  husband  and  wife,  showing  a  stipulated  sum 
paid  in  consideration,  is  not  demurrable 210 

Re-opening  of  Former  Adjudications  of  Same  Subject.— After  answei^ 
and  proof,  on  a  petition  filed  by  the  plaintiff  to  try  a  cause  of  action 
reversed  on  a  former  appeal,  if  the  special  causes  set  forth,  be  not  sus- 
tained, the  court  could  not  go  behind  the  former  adjudication  to  retry  the 
questions  then  presented  and  involved  in  the  record 21 

Re-opening  Case^  After  Adjudication. — ^After  a  cause  has  been  fully 
adjudicated,  money  attached,  paid  over  and  the  parties  dismissed  out  of 
court,  no  matter  for  what  cause  the  delay,  a  claimant  of  the  attached  fund 
cannot  be  permitted  to  re-open  the  case  for  further  adjudication 253 

Transfer  of  Right  of  Acti'on. — ^Merely  filing  a  transfer  of  a  debt,  and  by 
order  of  court  the  assignee's  are  made  plaintiffs,  and  judgment  rendered 
against  the  defendant,  held  erroneous.  Aiter  answer,  there  must  be  notice 
as  amended  or  supplimental  pleadings,  before  they  can  be  taken  for  con- 
fessed  v 690 

Amendment  Changing  Issue  After  Proof  Taken.— After  issue  thereon  has 
been  furnished  and  the  facts  stated  disproved,  to  permit  amended  pleadings 
after  a  lapse  of  four  years  would  be  a  practice  wholly  incompatible  with 
the  admmistration  of  justice  and  a  due  regard  for  the  rights  of  the 
parties t 616 

Res  Judicata — ^Plea  in  Bar. — ^Where  the  records  of  a  farmer  suit  shows 
that  the  action  was  dismissed  for  want  of  service,  it  cannot  be  pleaded 
in  bar  to  a  subsequent  action  in  another  jurisdiction .572 
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PLEADING— 

Counter-cliim— Demurrer  Sustained— No  reply  Permitted.— By  section  132, 
Civil  Code,  it  is  expressly  provided  that  there  shall  be  no  reply  except  upon 
the  allegations  of  a  counter-claim  or  set-off  in  the  answer.  After  the 
counter-claim    is   rejected  there   is   nothing  to  reply   to 60 

Petition— Allegatians  of  Prospective  Inudettednesi— The  allegations  in  a 
petition,  alleging  the  sale  of  horse  by  warranty,  and  that  the  purchaser 
would  be  compelled  to  return  same  by  reason  of  the  intervention  of  a  claim- 
ant ,that  the  vendor  would  become  indebted  to  the  vendee  by  failure  of 
the  warranty,  will  not  jutsify  a  judgment  by  default,  where  without  proof, 
the  liability,  was  not  manifested , 121 

Averment  and  Prayer  Not  Sufficient.— Where  the  averments  and  prayer 
are  not  sufficient,  no  judgment  can  be  rendered  thereon 620 

Bonds,  Replevin— Motion  to  Quash  After  Payment. — Although  a  replevin 
bond  might  be  quashed  before  satisfaction,  a  motion  to  that  effect  comes 
to  late  after  payment 498 

Burden  of  Proof — ^Ayoidance. — A  defendant  sought  to  avoid  a  bond,  on 
the  grounds  that  the  plaintiff  procured  his  signature,  to  the  power  of 
attorney,  by  deceiving  him  as  to  its  nature  and  object.  Held,  that  this 
issue  devolved  on  the  defendant  the  burden  of  proving  the  facts  thus 
alleged ^    46 

A  proper  Co-plaintiff  Cannot  Be  Made  Co-defendant — ^The  appellant's 
CO -contractor  was  a  necessary  party  to  his  counter-claim  and  without  an 
allegation  that  he  would  not  consent  to  be  co-plaintiff,  the  36th  section  of 
the  Code  did  not  allow  him  to  be  made  a  co-defendant 583 

Fraudulent  Assignment  of  Stock — ^Allegations  in  Petition — Prior  Lien. — 
In  the  absence  of  allegations  or  proof,  of  the  existence  of  the  debts  sued 
on,  nor  tlie  improper  motive,  fraudulent  design,  or  failure  of  consideration, 
an  assignment  of  stocks,  though  the  title  did  not  pass,  will  not  be  dis- 
turbed.    The  assignee  would  have  a  prior  lien  thereon 575 

Bringing  New  Suit. — A  purchaser  of  the  right  in  the  land  of  a  litigant, 
will  not  be  defeated  in  his  recovery,  by  bringing  a  new  suit,  against  the 
defendant,  instead  of  taking  charge  of  and  becoming  a  party  to  his  vendors 
litigation j 720 

Decree  Rendered. — After  a  decree  rendered  confirming  a  sale  of  lands, 
the  husband,  having  a  life  estate  by  the  curtesj^  entered  his  appearance 
and  filed  an  answer  approving  the  sale.  Held  to  cure  the  defect  of  title, 
and  the  appeal  therefrom  dismissed 354 

POWER  OF  ATTORNEY— See  "Principal  and  Agent." 

PRINCIPAL  AND  AGENT— 

See  "Equity,"  "Evidence." 

Burden  of  proving  agency  is  on  him  acting  as  such,  vol.  2,  33. 

When  constable  liable  as  agent  for  his  acts,  and  not  as  officer,  vol.  1,  586. 

Where  a  sale  of  land  of  joint  owners,  is  conducted  through  only  one  of 
the  owners,  a  settlement  subsequently  with  only  one  is  binding,  he  being 
held,  as  the  agent  of  all,  vol.  2,  125. 

A  letter  from  grantor,  properly  authenticated,  dated  prior  to  a  deed 
subsequent  thereto,  confers  full  power  on  agent  to  make  transfer,  vol.  1,  75. 

Though  sale  under  power  of  attorney  voidable  on  the  ground  of  fraud,  is 
binding  on  him  who  makes  the  sale  under  the  power,  an  agreement  having 

been  made  that  it  was  to  be  redeeded  to  him,  vol.  2,  506. 

Agent  has  equitable  right  to  retain  funds  of  his  principal  for  indemnity,  • 
and  to  enjoin  appropriation  by  attaching  creditors,  vol.  2,  672. 

Principal  can  recover  from  his  agent  difference  in  price  for  which  goods 
sold,  and  that  reported  to  him  at  which  sale  could  be  made,  vol.  1,  216. 

Authority  of  agent,  is  a  question  of  fact  for  the  jury,  vol.  1,  226. 

Same — Knowledge  of  Agency. — ^Knowledge  of  such  agency,  however 
acquired  by  a  vendor,  is  sufficient  to  relieve  the  agent  from  personal 
responsibility , 163 

Notice — Holding  of  Same  Merely  for  Safety  of  the  Bailor. — ^Notifying 
the  consignor  of  their  refusal  to   accept   the  tea  shipped   as   not   of  the 
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PRINCIPAL  AND  AGENT-Continued. 
standard  required  and  that  they  contracted  for,  and  merely  received  same 

for  safe  keeping,  was  sufficient  to  relieve  them  of  liability 458 

Pasnnent  of  Funds  in  Agent's  Hands  in  Reasonable  Time. — ^\Vhen  an 
agent  undertakes  to  pay  money  to  his  principal,  when  convenient  or  as 
soon  as  practicable,  he  is  bound  to  pay  in  a  reasonable  time,  without  regard 
to  the  happening  of  a  contingency,  where  none  is  actually  or  constructively 

specified    in    the    contract ,. .  .#578 

Heidi  that  the  Waiting  by  plaintiff  from  March  to  the  January  following 

•    was  a  reasonable  time 578 

Agency — When  Principal  Not  Liable. — ^An  agreement  that  merchants 
would  take  from  a  purchaser  tea  at  a  certain  amount  per  pound  of  a 
certain  description,  if  he  would  furnish  that  quantity  and  quality,  will  not 

bind  them  as  principal  to  the  vendor  of  the  said  purchaser 457 

Partnership— Right  of  Silent  Partner— Power  of  Sale— Revoked  by  Death 
of  Partner. — Taylor  and  Humphreys  bought  for  speculation  a  large  tract  of 
land,  and  Taylor  had  parol  instructions  to  sell  same  for  a  profit.  Held  that 
upon  the  death  of  Humphreys,  Taylor's  right  to  sell  was  revoked.  ...721 
Nor  would  such  contingent  right  of  sale  in  the  agent  or  trustee,  convert 
the  land  into  money,  nor  impress  on  it  the  quality  of  personalty,  though 

Humphreys   had   purchased   it   on   speculation 721 

Agency— Duty  to  Account  for  Note  Delivered  for  Collection. — ^Where  an 
agent  accepts  a  note  delivered  for  collection,  and  sends  it  to  another  for 
attention,  the  onus  is  on  him  to  show  that  the  note  was  delivered  to  him 

to    be    thus    forwarded    for    collection 297 

Personal  Liability  of  Agent. — A  personal  action  for  damages  for  loss  on 
com  purchased  by  an  agent,  cannot  be  maintained  against  the  agent,  but 

must    be    against    the    principal 163 

Instructions — Disclosure  of  Agency. — ^An  instruction,  in  a  suit  against  an 
agent,  for  personal  responsibility,  for  damage  for  delay  in  removing  prop- 
erty bought,  is  misleading  in  apparently  requiring  an  expre-^s  disclosure 
of  the  agency  and  of  the  names  of  the  principals  at  the  time  of  the 
contract 164 

PRINCIPAL  AND  SURETY— 

Liability  on  bond  of  sheriff  for  illegal  actions  of  deputy,  see  "Officers." 

Release  on  appeal  bond  by  removal  from  the  State,  see  "Bond." 

Liability  on  guardian's  bond,  executed  in  county  court,  for  proper  dis- 
position of  funds,  vol.  1,  224. 

It  is  no  defense  to  a  note  by  a  surety  that  the  obligee  promised  to  secure 
other  sureties  thereto,  vol.  1,  146. 

Same,  but  he  may  proceed  against  the  obligee  by  counter  claim  for 
damages  thus  sustained,    lb. 

The  appearance  of  a  party  in  court,  and  release  on  his  own  recognizance, 
releases  sureties  from  any  fruther  obligations,  vol.  1,  362. 
"    A  surety  cannot  have  judgment  against  his  principal  before  payment  of 
liability,  vol.  1,  458. 

The  statute  of  limitations  will  run  in  favor  of  a  surety,  vol.  1,  412. 

Payment  by  administrator  to  county  court's  receiver  of  funds  in  his 
hands,  exonerates  sureties,  vol.  1,  498. 

Surety  in  a  married  woman's  bond  is  responsible,  though  ineffectual  as 
to  her,  vol.  1,  634. 

An  agreement  for  delay  between  the  principal  debtor  and  creditor  will 
not  release  surety,  unless  sureties  rights  affected,  vol.  2,  495-365. 

Partial  payment  by  a  debtor  of  another  debt  due  his  creditor,  not  suffi- 
cient consideration  to  uphold  agreement  for  an  extension  on  another  debt 
so  as  to  release  surety  on  same,  vol.  2,  495. 

Where  the  use  of  the  word  "surety"  will  change  effect  of  note  as  to 
other  sureties,  and  principal,  vol.  2,  576, 

Sureties  on  bond  for  payment  for  property  sold  under  judgment  againU 
minors,  cannot  complain  of  their  regularity  as  to  service,  voL  2,  361. 

Surety  on  attachment  bond  not  liable  where  attachment  was  against  a 

60 


806  Index. 

PRINCIPAL  AND  SURETY— Continued, 
firm  on  the  firm  debt,  though  dismissed  as  to  one  member,  vol.  1,  196. 

If  sureties  see  proper  to  trust  their  agent  to  get  other  signatures,  and 
deliver  bond  to  obligee,  they  will  be  bound  by  his  acts,  vol.  2,  31. 

Administrator  and  sureties  on  bond  of  deceased  defaulting  sheriff,  held 
jointly  liable,  vol.  2,  668. 

As  to  right  of  county  court  to  release  surety,  requiring  counter  surety 
on  a  guardian's  bond,  vol.  2,  202. 

A  surety  i-*  not  subject  to  indictment,  in  a  civil  action,  vol.  2,  543. 

The  mere  delay  on  the  part  of  a  creditor  to  collect  his  debt  will  not 
discharge  the  surety,  unless  within  the  statute  of  limitations,  vol.  2,  365. 

Execution  plaintiff  not  bound  to  take  extreme  remedies  to  recover  of  a 
principal,  in  order  to  protect  the  surety,  vol.  1,  484. 

A  surety  in  an  original  bond  in  the  county  court,  is  released  when  a  new 
bond  is  made  on  appeal  to  the  circuit    court,  vol.  1,  25. 

Where  one  of  a  number  of  sureties  fails  to  join  others  in  requiring 
counter  security,  he  is  equally  bound  with  sureties  in  new  bond,  vol.  1,  513. 

Bills  and  Notesr-Payment  by  One  of  Co-sureties  Before  Matarity. — 
A  payment  of  a  note  by  one  of  co-sureties,  before  maturity,  will  not  release 
the  other  sureties  from  joint  liability , 186 

Demand  and  Protest.---One  of  several  sureties  to  a  note  cannot  claim 
exoneration  by  reason  of  prepayment  by  another  co-surety,  or  that  he  was 
deprived  of  a  contingent  benefit  that  might  have  accrued  to  him  to  have 
the  bank  present  the  note,  and  protest  same  for  non-payment,  and  a 
possible  failure  to  notify  him  of  the  protest 186 

Dismissal  of  Action  on  Bond — Release  of  Surety. — ^A  plaintiff,  in  attach- 
ment, cannot  escape  responsibility  and  relieve  his  sureties,  on  their  bond, 
by    voluntarily    dismissing    his    action 672 

The  court  should  first  have  a  jury  assess  the  damages,  before  such  dis- 
missal could  be  had,    lb. 

Release — Receipt  for  Usury  Paid. — ^A  receipt  for  $80.00  for  "indulgence" 
on  a  note,  where  shown  by  the  pleadings  to  have  been  given  for  usury 
paid,  and  was  for  forbearance,  would  not  release  the  sureties,  except  for 
the   usury    thus    paid 461 

Release  of  Surety  by  Negligence. — ^A  judgment  creditor,  who  neglects 
to  use  due  diligence  in  making  the  amount  of  his  judgment  while  the 
debtor  was  solvent  but  allowing  it  to  run  for  years,  until  the  debtor 
moved  from  the  State,  is  held  to  thus  release  the  bondsmen  of  the  debtor .690 

Payment  of  Interest  on  Note. — The  payment  of  interest  on  a  note,  in 
advance  or  after  due,  does  not  imply  novation  or  indulgence  without  the 
consent  of  the  sureties.  An  agreement  for  prolongation  of  creditor  does 
not  suspend  the  right  or  obstruct  the  remedies  of  sureties,  when  the  con- 
sideration   is    illegal   and   void 78 

Discharge  of  Surety  by  Acts  of  Obligee  in  Bond. — The  sureties  in  a  bond 
are  held  discharged,  where  the  obligee  interferes  with  a  sale  of  the 
obligor's  lands,  and  thereby  preventing  the  property  from  bringing  its 
real    value ^ 268 

Release  of  Surety. — An  agreement  by  the  obligee  in  a  note  for  forbear- 
ance. iJHthout  a  specified  time  of  payment,  of  a  note,  or  payment  of  inter- 
est in  advance,  will  not  operate  to  release  the  sureties 268 

Liability  on  Bond — ^Parties. — ^A  bondsman  in  a  replevin  suit,  is  released 
from  liability,  when  an  injunction,  with  others  as  bondsmen  thereon  is 
is-iued  to  restrain  its  operation,  and  the  former  bondsman  is  not  made 
a  party  to  the  injunction  suit 177 

The  law  cannot  presume  that  the  injunction  was  not  prejudicial  to  the 

former  bondsman,  and  against  his  will 177 

Bail— Recognizance — ^Forfeiture— Action  by  Surety  Against  Principal-- 
Defense. — It  is  no  defense  to  an  action  by  a  surety  to  recover  money  paid 
on  a  forfeited  recognizance,  that  the  principal  at  the  time  of  the  forfeiture 
waf»  under  arrest  and  in  the  custody  of  the  officers  of  the  United  States 
Government 419 
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Money  Borrowed  Used  to  Discharge  Obligation  of  Surety— Statute  of 
Limitation. — ^Appellant  and  Winston  were  partners  and  upon  the  dissolution 
of  the  partnership  Winston  assumed  the  debts  of  the  firm.  Afterward 
Winston  borrowed  money  from  the  appellee,  with  appellant  as  his  surety, 
a  part  of  which  he  use^  to  discharge  one  of  the  partnership  debts.  The 
appellee  sued  appellant  on  the  note  executed  to  him  as  Winston's  surety, 
to  which  action  the  appellant  pleaded  and  relied  on  statute  of  limitation 
as  a  bar.  Held,  that  the  payment  of  the  partnership  debt  by  Winston  out 
of  a  part  of  the  money  borrowed  from  appellee  did  not  change  the  true 
condition  of  appellant  on  the  note 633 

PROCESS— 

A  pro  confesso  void,  unless  process  served  on  all  defendants  to  action, 
vol.  1,  230. 

A  defendant  on  whom  process  served  cannot  as-^ume  judgment  would  not 
be  rendered,  until  process  served  on  his  co-defendant,  vol.  1,  411. 

Where  the  defendant  is  an  infant,  and  under  the  age  of  14,  process  must 
be  on  him,  and  his  father  or  guardian  if  to  be  found,  vol.  2,  85. 

Where  party  made  defendant  to  original  action  by  amended  pleadings, 
process  on  hi^  cross  petition  against  the  plaintiff  not  necessary,  vol.  2,  71. 

Actual  Service. — ^Actual  service  of  process,  on  a  second  amended  petition, 
at  a  later  term  of  court,  to  enforce  the  second  installment  of  purchase  money, 
is  not  necessary,  where  on  the  first  petition,  service  was  had,  and  the 
defendant   entered   an   appearance 208 

Constructive  Appearance. — ^However  defective  may  be  the  warning  orders 
in  an  attachment  suit  against  a  non-resident,  his  appeal  to  the  Appellate 
Court,  is  constructive  service,  and  equivalent  to  an  actual  service  at  the 
filing  of  the  mandate  in  the  lower  court ,.  .22 

Pleading — ^Agreed  Interpleading  of  a  Defendant — An  agreement  by  plain- 
tiff in  an  action,  that  a  wife  be  permitted  to  interplead,  on  the  ground  of 
abandonment,  and  she  was  made  a  defendant,  that  her  interest  may  be 
adjudged.  Held  not  to  be  such  service  on  the  original  defendant  as  to 
sustain  a  judgment  in  favor  of  the  wife v 477 

Service  on  Minor  Before  Guardian  Appointed — Warning  Order. — Con- 
structive service,  by  warning  order,  cannot  be  had  on  a  minor,  before 
appointment  of  guardian,  though  the  appointment  be  made  before  the 
expiration  of  the  thirty   days   limitation 213 

PROOF— See  "Pleading.'' 

PROTEST— See  **Bill8  and  Notes/' 

QUARTERLY  COURT— 

Land  cannot  be  sold  under  an  execution  on  a  judgment  from  a  quarterly 
court,  vol.  1,  179. 

QUIETING  TITLE- 

Where  legal  title  to  land  in  contest  is  in  one  not  a  plaintiff  not  defendant 
to  an  action,  title  not  affected  thereby,  vol.  2,  196. 

RATIFICATION— See  "Corpor^tionB.''  "Husband  and  Wife.'* 

RAILROADS- 

Written  Proposition  to  Sell  Lot  to  Railroads-Long  Occupancy  Without 
Objection — ^Parol  Eyidenca — The  circumstances  established  go  to  fortify 
the  parol  evidence  that  appellant  made  a  written  proposition  to  the  railroad 
to  sell  the,  lot  sued  for  which  was  accepted  and  paid  for.  The  appellant 
permitted  the  railroad  company  to  build  its  depot  on  the  lot  and  use  it 
for  twelve  years  without  objection.  Held,  that  the  judgment  dismissing 
the  petition  was  ri^ht , 646 

Negligence  for  Killing  Stock — ^Limitations. — ^A  limitation  for  beginning 
an  action  against  a  railroad  company  for  killing  stock,  by  an  amendment 
of  the  acts  of  the  legislature,  and  that  the  "Louisville  A  Nashville  R.  R. 
Company  shall  rely  on  the  same  limitations  for  the  same  causes,"  etc.,  is 
held  to  enure  to  the  benefit  of  said  L.  &  N.  R.  R.  Company,  though  not 
expressed  in  speeific  words 437 
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RECEIVING  STOLEN  GOODS— 

It  is  not  sufficient  to  prove  that  goods  were  stolen,  but  it  must  be  proved 
that  the  accused  knew  of  that  fact,  vol.  1,  22. 

Same — ^What  was  done  and  said  by  the  party  from  whom  the  defendant 
received  the  goods  is  competent  as  part  of  the  transaction,  vol.  1,  22. 

SECOGNIZANCE— 

An  to  rendering  judgment  for  amount  greater  than  fine  imposed  and  coats 
of  court,  not  exceeding  amount  of  recognizance,  vol.  1.  423. 

Appearance  of  defendant  in  compliance  with  bond,  and  entering  into 
recognizance  for  future  appearance,  discharges  former  sureties,  vol.  1, 
565-362. 

Forfeiture,  not  justified  where  defendant  provented  by  military  power 

from  attending  court,  vol.  1,  462. 

Forfeiture — ^Motion  to  Vacate  Order — ^Time  to  Make. — A  motion  to  vacate 

an   order   forfeiting  a  recognizance  must   be  made   at  the  same  term   at 

which  such  order  is  made 421 

Remission — ^Accused  Must  Be  in  Custody. — ^The  accused  must  be  in  the 
custody  of  the  court  before  a  remission  will  be  made  on  a  forfeited 
recognizance 421 

RECEIVER— 

Court  has  power  to  appoint,  when  administrator  has  been  tardy  in  set- 
tling estate,  vol.  1,  498. 

Receiver  should  execute  proper  bond  before  entering  upon  discharge  of 
his  duties,  vol.  1,  518. 

RECORDS—  ' 

Where  records  of  court  have  been  destroyed  by  fire,  court  may  appoint 
commission  to  supply  them,  vol.  1,  36. 

Where  records  fail  to  show  action  of  court  below,  it  is  presumed 
objections  waived,  vol.  1,  643. 

REFERENCE— 

Consent  reference  by  parties  to  suit,  will  not  bind  them,  in  the  appoint- 
ment of  commissioner,  to  acceptance  of  his  report  of  an  unequal  division 
of  property,  vol.  2,  349. 

RELIGIOUS  SOCIETIES— 

Trustees  of  church  property  are  invested  with  control  only,  vol,   1,  219. 
Abandonment  by  a  majority  of  a  congregation  will  not  give  trustees  right 
to  sell,  over  protest  of  the  remainder  of  congregation,    lb. 

REMAINDER— See  ''Life  Estates." 

REMITTITUR— 

A  remittitur  of  the  excess,  when  application  is  made  by  the  defendant 
for  an  injunction  to  prohibit  collection  of  the  judgment,  will  not  cure  the 
defect  and  render  it  unnecessary  for  the  judgment  to  be  reversed 132 

REMOVAL  OF  CAUSES— 

Trial — ^Transfer  of  Causes. — A  suit  for  recovery  of  land  by  different 
claimants,  one  of  whom  claimed  under  a  will  then  in  litigation  in  the  equity 

court  should,  on  motion,  be  transferred  to  said  court .456 

Should  the  will  be  set  aside,  such  decree  would  be  an  end  to  the  litiga- 
tion, and  an  adjudication  of  both  suits » 456 

RENT— 

See  "Landlord  and  Tenant.** 

No  lien  on  rents  by  attaching  creditor,  see  "Creditor's  Suit." 
Promise  to  restore  property  at  judicial  sale,  see  "Judicial  Sale." 
To  offset  oil  leases,  see  "Oil  Leases." 

REPORT— See  "Guardian  and  Ward,"  "Evidence." 

RESCISSION— 

See  "Vendor  and  Purchaser,"  "Courts,"  "Fraud,"  "Judicial  Sale?." 
Of  contracts  for  sale  of  land,  see  "Contracts." 
Of  contract  for  land,  see  *Estoppel." 
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RES  GESTAE— Evidence  as  competent  as  part  of,  see  "Evidence." 

RESXTLTING  TRUST— 

See  "Trusts." 

Where  vendors  are  deemed  in  equity  by  their  bonds,  to  be  the  holders  of 
the  legal  title  in  trust  for  their  father  duimg  his  life,  and  with  remainder 
to  their  vendee  at  hi^  death,  vol.  2,  354. 

REVERSION— 

Of  land  to  donors,  see  "Schools  and  Colleges.'' 

Stipulation  in  deed  for  maintenance,  and  upon  failure  to  perform  require- 
ments, property  reverts  back,  see  vol.  2,  375. 

REVIVOR— 

Code  does  not  prohibit  revivor  of  suit  for  realty  against  heirs  who  had 
become  invested  with  the  title  until  barred  by  lapse  of  time,  vol.  1,  602. 

Necessary  to  revive  action  before  sale,  when  party  to  suit  dies  after 
judgment  rendered,  and  before  execution  sale,  vol.  2,  295. 

Notice. — ^A  revivor  of  an  action  by  an  administrator,  must  be  upon  duly 
executed  notice,  or  by  service  of  process  on  the  amended  petition,  or  by 
service  of  the  order  of  revivor ^ ^ 213 

ROBBERY— 

As  to  indictment  sufficient  to  constitute,  vol.  1,  132. 

In  a  robbery,  only  a  general  description  of  the  property  is  necessary  to 
show  that  it  is  personalty  to  bar  indictment  for  the  saihe  offense 258 

Instruction. — An  instruction  that  the  jury  must  acquit  if  it  is  uncertain 
whether  "James  and  Sanford  Spradling"  were  of  the  party  who  committed 
the  robbery,  is  erroneous,  as  the  jury  would  have  the  right  to  convict 
one,   and   acquit   the   other 258 

Criminal  Law — Sufficieocy  of  Indictment. — ^To  demand  the  money,  goods, 
chattels,  etc.,  of  another  by  menace  with  a  felonious  intent  to  rob,  or  to 
commit  robbery,  is  sufficient  to  constitute  the  crime  under  the  statute, 
without    a    further    description 264 

Indictment. — ^To  constitute  the  crime  of  robbery,  the  property  taken  must 
be  of  some  value  certain,  that  must  appear  in  the  indictment 264 

"Money,"  or  "currency"  are  judicially  known  to  be  of  value  and  an 
indictment  charging  the  taking  of  same,  is  sufficient ^ 264 

SALE— 

Confirmation  on  day  report  filed,  see  "Estoppel." 

A  sale  of  an  expectency,  unassailable  as  fraudulent,  under  supposition 
that  the  mother  had  only  a  life  interest  in  property  devised  by  husband, 
will  be  good,  vol.  2,  502. 

Where  there  are  badges  of  fraud  established  by  plaintiff,  defendant  must 
establish  bona  fide  sale  for  valuable  consideration,  vol.  1,  630. 

A  sale  of  land  cannot  be  repudiated  without  restitution,  vol.  1,  250. 

Necessary  to  bring  all  interested  parties  before  the  court  to  enforce  sale 
bond  of  personaity,  vol.  2,  372. 

Less,  than  three  days  not  recognized  as  reasonable  time  to  except  to  a 
report  of  sale,  vol.  2,  97. 

Vendor  and  Purchaser— Visible  Change  of  Possession  of  Property.- A 
sale  of  personal  property,  though  the  vendor  and  vendee  lived  together, 
where  accompanied  by  a  visible  change  of  possession,  and  actual  use  by 
the  vendee  in  his  individual  capacity  will  be  upheld 276 

SALE,  BILL  OF— 

Though  bill  of  sale,  reserving  lien,  not  recorded,  superior  to  subsequent 
mortgage  lien  with  actual  notice,  vol.  2,  149. 

Warranty  of  Condition.— "A  black  girl  of  yellow  complexion,  named 
Fannie,  age  about  seventeen  years,  she  is  in  good  health  and  a  slave  girl 
for  life."  Held,  that  the  description  sufficiently  identified  the  slave,  and 
that  the  language  then  changed  from  description  to  affirmation  of  condition 
as  to  health,  which  imparted  a  covenant  of  warranty \ 396 

Absolute  on  Its  Face— Presumption— Delivery  of  Possession.— A  bill  of 
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SALE,  BILL  OF— Continued, 
sale,  absolute  on  its  face,  and  the  delivery  of  possession  under  it,  together 
with  the  legal  capacity  of  the  vendor,  have  the  legal  presumptions  in  their 
favor,  which  must  be  overcome  by  proof,  before  it  will  be  rescinded.   .  .601 

SCHOOLS  AND  COLLEGES— 

Reversion  to  Donors. — The  "reserving"  of  lands  in  a  town,  and  used  for 
some  j50  years  for  school  purposes,  will  not  invest  the  trustees  of  the  school 
with  title,  that  may  be  disposed  of  on  dissolution  of  the  incorporated 
school.    When  dissolved,  the  land  would  revert  back  to  the  donors.  . .  .521 

SERVICE--See  "Process." 

SET-OFF  AND  COXTNTERCLAIM— 

May  be  set  up  by  one  partner,  after  judgment  has  been  rendered 
against  the  other  by  default,  vol.   1,  386. 

An  answer,  though  not  good  as  a  bar  to  an  action,  may  be  sufficient  as 
a  counter-calim,  vol.  1,  lb. 

Injured  party,  by  counter-claim,  may  recover  for  damages  sustained 
by  failure  of  obligee  to  secure  promised  additional  surety  on  a  note,  voL 
1,  146. 

A  defect  in  the  title  to  land,  is  properly  the  subject  of  a  counter-claim, 
in  a  suit  to  enforce  purchase  money  notes,  vol.  2,  469. 

The  Statutes  of  Limitation  may  run  against  a  set-off  but  not  against 
a  counter-claim,  vol.  2,  67. 

A  counter-laim  must  be  a  cause  of  action,  vol.  1,  328. 

A  covenant  of  warranty  of  a  "Jack''  cannot  be  a  foundation  of  a  counter- 
claim, vol.  1,  400. 

An  answer  setting  up  an  account  for  "services  rendered,  cash  advanced, 
etc.,"  not  good  for  an  item  of  account  "for  board  of  negro  boys,"  vol.  2,  597. 

Answer  purporting  to  be  a  counterclaim,  which  fails  to  specifically  deny 
allegations  of  biU,  not  sufficient  to  avoid  a  default  judgment,  vol.  2,  542. 

In  a  suit  on  note,  unless  answer  be  made  to  set-off,  it  should  be  allowed, 
vol.  1,  611. 

A  renewal  of  a  note,  waives  a  set-off  or  counter-claim  against  the 
original  note,  vol.  1,  424. 

In  dealings  between  an  administrator  and  creditor,  debt  due  from  a 
decedent  cannot  be  off -set  against  one  due  his  administrator  contracted  to^ 
and  with  the  latter,  vol.  2,  57. 

Not  good  against  an  assignee,  after  bill  of  exchange  goes  into  circulation, 
for  valuable  consideration,  vol.  2,  271. 

Limitations  will  run  against  a  set-off,  but  not  against  counterclaim, 
vol.  2,  67.  A  set-off  being  a  substitute  for  cross-petition,  aa  to  time  statute 
began  to  run,  must  be  treated  as  brought  simultaneous  with  the  original 
action,  voL  2,  601. 

Slander  of  title  of  appellant  by  appeUee  is  a  claim  for  unliquidated 
damages  which  cannot  be  off-set  against  a  claim  on  contract,  vol.  2,  224. 

SHERIFFS  AND  CONSTABLES— 

Where  constable  returns  execution  endorsed  "that  he  has  collected  the 
debt,"  it  is  conclusive  of  the  fact  upon  him  and  his  sureties,  vol.  1,  456. 

It  is  the  duty  of  sheriffs  to  return  all  executions  in  their  hands  within 
the  prescribed  time  after  return  day,  vol.  1,  611, 

Same,  on  failure  to  make  such  return,  plaintiff  entitled  to  judgment,  on 
motion,  vol.  1,  38. 

But  where  held  up  on  instructions  of  plaintiff,  no  liability,  vol.  1,  455. 

Sheriff  not  bound  to  levy  on  right  of  redemption  where  there  was  no 
evidence  of  legal  title,  vol.  1,  311. 

Sheriff's  right  to  require  indemnifying  bond,  under  levy  of  execution, 
vol.  2,  622,  and  no  right  to  release  the  levy  without  reasonable  notice  for 
bond,  lb. 

Where  bond  is  tendered  when  execution  levy  is  directed,  the  sheriff 
cannot  complain  that  no  bond  was  given  before  the  levy,  the  tender  not 
being  accepted,  vol.  1,  259. 
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SHERIFFS  AND  CONSTABLES— Continued. 

Constable  not  allowed  to  collect  debts  without  the  jurisdiction  of  his 
court,  vol.  1,  01,  586,  and  if  he  goes  without,  is  responsible  as  agent  and  not 
as  officer,  lb. 

Where  he  fails  to  return  execution  for  more  than  30  days  after  return 
day,  remedy  is  by  motion  or  suit  on  his  bond,  vol.  1,  643.  Same,  as  to 
collection  on  an  execution,  after  demand,  lb. 

Effort  of  judgment  creditor  to  collect  debt,  by  having  another  execution 
issued,  after  sheriff  failed  to  execute  former  one,  no  defense  for  sheriff 
in  an  action  for  his  official  delinquencies,  vol.  2,  352. 

Sections  4  and  6,  article  4,  chapter  201,  Revised  Statutes  page  257,  fixing 
responsibility   of  constable,   has   no  application   to   sheriffs,   voL  2,   672. 

Sheriff  not  bound  to  levy  on  right  of  redemption  where  there  was  no 
evidence   of   legal  title,   vol.    1,   311. 

Failure  of  sheriff  to  return  execution  for  thirty  days  after  return  day, 
entitles  plaintiff  to  judgment,  voL  1,  38. 

Officers— False  Return. — ^If  the  sheriff  is  made  a  defendant  to  the  action, 
and  has  made  a  false  return,  it  is  within  the  power  of  the  court  to  compel 
him   to   correct   the   error \ 289 

Liability^  on  Official  Bond — ^Pleading — ^Petition. — A  petition  averring  the 
issual  of  an  execution,  its  going  into  the  hands  of  the  sheriff,  after  the 
teste  and  before  the  return  day,  its  collection  and  failure  to  return  within 
thirty  days  after  it  expired,  is  sufficient  to  make  the  defendant  prima 
facie  liable 287 

Succession  in  Offlca— An  execution  was  placed  with  a  sheriff,  a  few  days 
before  his  term  expired,  and  placed  in  the  hands  of  his  deputy  who  was 
retained  in  office  by  the  new  sheriff.  HeLd,  that  upon  failure  by  the  deputy 
to  make  return  in  thirty  days,  the  sheriff  then  in  office  would  be  liable 
on  his  official  bond ^ 287 

Sheriff — ^Principal  and  Surety — Liable  for  Illegal  Acts  of  Deputy  Done 
Under  Color  of  the  Office. — The  sheriff  and  his  security  on  his  official  bond 
are  liable  for  the  ill^al  acts  of  his  deputy  done  under  the  color  of  the 
office  and  will  not  be  heard  to  say  that  the  execution  under  which  the 
deputy   acted  was   improperly   issued 398 

Sheriff's  Duty — ^Not  Responsible  for  Negligence  of  Clerk. — A  sheriff  and 
his  sureties  cannot  be  held  responsible  for  the  failure  of  the  clerk  to  enter 
the  return  of  executions  made  by  him,  in  the  books  for  that  purpose.  .  .567 

Sheriff's  Return  While  in  Office— Contradicted  by  Affidavit— .A  sheriff's 
return  while  in  office,  under  sanction  of  the  official  oath,  will  not  be  dis- 
turbed, under  his  affidavit,  after  he  went  out  of  office,  some  four  years 
later,  that  the  date  as  mentioned  was  erroneous 578 

SPECIFIC  PERFORMANC]^— 

Of  trust  under  will,  see  "Trusts.** 

Matters  necessary  for  enforcement  of  specific  execution  of  executory  con- 
tracts, vol.   1,  626. 

As  to  necessary  facts  in  petition  to  compel  specific  execution  of  contract 
to  divide  an  estate,  vol.  1,  158. 

Where  an  obligor  binds  himself  to  make  a  payment  in  a  specific  fund, 
contract  will  be  enforced,  vol.  1,  ^68. 

In  a  suit  to  enforce  lien,  under  specific  contract,  plaintiff  may  perfect 
his  title  during  progress  of  case,  vol.  1,  163. 

Will  not  be  enforced  when  neither  party  is  in  position  to  convey  legal 
title,  vol.  1,  180. 

In  suit  for  specific  performance,  against  holder  of  record  title,  joining 
of  defendant  pro  forma,  who  claimed  equity  therein,  does  not  bar  him  of 
right  to  sue  co-defendant  for  restitution,  vol.  2,  437. 

To  have  specific  execution  of  contract,  essential  to  aver  payment  of  con- 
sideration, vol.  1,  66. 

Party  must  show  that  he  has  been  in  no  default  in  not  performing  con- 
tract, vol.  1,  118. 

Under  sale  by  bond  for  title,  neither  party  being  in  fault,  vendees' 
remedy  is  for  specific  execution,  and  not  rescission,  vol.  2,  546. 
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SPECIFIC  PERFORMANCE-Continued. 

Contracta— Covenant  of  Payment.— A  defendant  who  enters  into  a  cove- 
nant  with  one  of  several  plaintiffs,  is  entitled  to  the  benefit  thereof,  as 
to  the  manner  and  means  of  payment,  in  a  suit  by  the  plaintiffs  for  spe- 
cific performance ^ ^  ^  i^^ 

Contract  to  Pay  in  Gold  and  SUver.— The  obligation  *oA*  which' the  ori^^^^ 
judgment  was  rendered  baund  the  appellants  in  express  terms  to  pa v  in 
goW  and  silver,  and  the  meaning  and  intention  of  the  parties  to  the  contract 
was  what  the  language  used  imports  and  the  right  of  appellee  to  a  specific 
execution  of  the  contract  is  as  clear  as  the  right  of  the  parties  to 
make  it /^  ^  ^^ 

STATUTES— 

Acts  1858,  chapter  63,  Revised  Statutes,  in  conflict  with  State  Consti- 
tution, vol.  1,  582. 

Act  of  March  16,  1862,  amending  chapter  63,  supra,  in  conflict  with  Con- 
stitution of  United   States,  vol.    1,  582. 

Repeal  of  Act  ^f  Legislature  will  not  affect  existing  suits  commenced 
under  jurisdiction  of  officers  created  by  the  act,  vol.  2,  209. 

Statute  of  March  10,  1856,  as  to  transfers  for  benefit  of  creditors, 
vol.    1,   329. 

Expatriation  Act,,  adopted  March  16,  1862,  unconstitutional,  vol.  1,   100. 

A  statute  requiring  guardian  to  enter  into  covenant  to  an  infant  with 
good  security,  not  violated,  if  bond  made  payable  to  State,  vol  1,  130. 

Sections  20  and  22,  Revised  Statutes,  2  Stanton,  as  to  application  of 
vol.    1,    142. 

Statute  of  1856  does  not  denounce  the  transfer  of  property  in  contempla- 
tion of  insolvency,  fraudulent,  unless  creditor  claims  benefit,  vol.   1,  50. 

Same,  as  to  mortgage  not  made  in  contemplation  of  insolvency  and  with- 
out design  to  prefer  some  creditor,  vol.  1,  13. 

Motion  made  to  set  aside  re -sale  of  lands  for  irregularity  of  acts  of 
officers  is  not  restricted  to  time  as  prescribed  in  chapter  26,  Revised 
Statutes,  1,  Stan.,  vol.  1,  413. 

Special  Enactment— Permissive  Only.— The  special  enactment  directing 
Greenup  county  to  pay  for  cross-indexes  of  circuit  clerk's  office  must  be 
construed   as  permissive   only   and  not   mandatory 366 

The  act  of  the  legislature,  approved  February  17,  1866,  entitled  "an 
act  concerning  Allen  county  Seminary"  held  void,  in  that  it  authorizes 
the  sequestration  and  distribution  of  the  proceeds  of  the  seminary  lands 
not  contemplated  by  the  donors  thereof 520 

STEAMBOATS— 

As  to  necessary  denials  in  action  against  steamboat  and  her  captain, 
vol.   1,  81,  99. 

Statute  gives  no  lien  on  a  steamboat  for  goods  and  supplies  sold  to 
parties  for  speculation,  voL  2,  389. 

SUBROGATION— 

Payment  to  creditors  of  amount  of  lien  on  land,  by  advancements, 
entitled  to  be  subrogated  to  rights  of  creditors,   vol  2,   142. 

A  purchaser  of  the  interest  of  the  payee  in  a  note  becomes  invested 
with  the  title,  and  is  subrogated  to  the  rights  of  the  payee,  vol.   1,  600. 

Payment  of  a  part  of  the  purchase  money  on  the  order  of  the  debtor, 
to  a  third  party,  only  gives  the  purchaser  the  right  to  be  substituted 
therefor,  vol.  2,  424. 

Surety  on  injunction  bond  becomes  subrogated  to  right  to  purchase  money 

lien,  on  payment  of  judgment  therefor,  prior  to  creditors,  vol.  2,  196. 
SURPRISE— See  "New  Trial." 

Judicial  Sale— Purchaser  Substituted  for  Rights  of  Creditor.— A  pur- 
chaser of  land  at  an  execution  sale,  becomes  substituted  to  the  rights  o^ 
the  creditors,  in  a  subsequent  suit  to  assert  claim  to  the  land  by  a^ign^ 
ment  of  a  title  bond 195 
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TAXATION— 

Interest  on  judgment  for  taxes,  see  "Interest." 

In  a  suit  for  recovery  of  taxes,  defendant  entitled  to  prove  that  when 
tax  books  were  received  by  his  deputy,  certain  taxpayers  were  insolvent 
and  continued  so,  vol.  1,  420. 

Taxes  Collected  for  Interest  on  Railroad  Bonds. — A  taxpayer  is  entitled 
to  his  full  restitution  for  moneys  collected  to  pay  interest  on  bonds  sub- 
scribed by  county  to  a  railroad.  The  fees  of  the  sheriff  of  ten  per  cent 
for  collecting  such  tax,  cannot  be  deducted  from  the  amount  of  stock  due 
therefor  to  the  taxpayer «, 228 

Listing  of  Lease  for  Term  of  Years. — ^A  lease  of  property  for  a  term  of 
years,  with  perpetual  renewal  is  not  subject  to  be  taxed  as  real  estate. 
It  should  be  listed  a?  personalty  under  'Value  under  the  equalization 
law."    , 448 

A  lessee  of  property  in  perpetuity  cannot  be  held  liable  for  taxes 
assessed  on  the  value  of  the  lot,  as  the  owner  thereof.  He  would  not  be 
subrogated  for  the  liability  of  the  lessor 448 

County  Court  Orders — Void  Levy  of  Tax  Assessment. — ^A  levy  of  a  tax 
for  subscriptions  authorized  by  an  act  of  the  legislature,  which  act 
specifically  excluded  the  City  of  New^port,  is  void,  absolutely,  unless  said 
exception   is    noted   therein 543 

Subsequent  Levy. — Nor  does  a  subsequent,  levy,  excluding  the  said  city, 
and  in  which  the  former  levy  of  seven  cents  per  hundred  dollars  is  included, 
cure   the   error , ' 643 

TAVERN— See   "Innkeepers." 

TENANCY  IN  COMMON— 

Reservation  by  one  co-tenant,  in  subjecting  property,  owned  jointly,  to 
debts  of  the  other,  vol.  1,  335. 

Where  will  postpones  partition  of  land  devised,  until  death  of  one  of 
devisees,  held  to  create  a  joint   tenancy  only,  vol.   1,   453. 

Purchase  of  land  by  one  partner,  under  parol  agreement  for  partnership 
transaction,  hdd  to  enure  for  benefit  of  co- partner,  vol.  1,  G02. 

In  a  suit  for  settlement  of  lands  of  joint  tenants,  where  sales  made 
from  time  to  time,  without  accounting,  interest  of  other  tenants  should 
be  made  on  the  sales,  as  of  last  sale  made,  vol.  1,  430. 

Though  deed  taken  in  name  of  one  only,  where  evidence  constitutes 
joint   tenancy,  vol.  2,  515. 

TENDER— 

A  plea  of  tender,  to  be  effectual,  should  show  an  offer  to  deliver  or  per- 
form, and  a  continued  readiness  thereafter,  vol.  1,  361. 

Physical  restraint  and  mental  disability  is  an  equitable  excuse  for  not 
making  a  precise  tender,  vol.  2,  73. 

As  to  tender  of  com  to  be  valid,  under  contract  to  furnish  specific 
quantities,  etc.,  see  vol.  2,  248. 

Legal  Tender — ^Interest,  When  Stopped^ — ^A  tender  of  "legal  treasury 
notes"  will  not  stop  the  runnng  of  interest  on  a  note  or  account.  A 
contract  for  the  payment  of  money  cannot  be  discharged  in  United  States 

Treasury  notes ../ 680 

THREATS— 

Money  obtained  from  a  defendant  by  threats  to  have  his  son  arrested, 
is  proper  ground  for  an  action  for  recovery,  vol.  2,  508. 
TITLE— See  "Quieting  Title,"   "Setoff,"   "Adverse   Possession,"   "Contract," 
"Wills," 

TORT— 

To  render  a  defenadnt  liable  for  the  conduct  of  others  in  an  action 
for  the  wrongful  taking  of  property,  it  must  be  shown  that  there  was  an 
active  participation  in  the  taking,  vol.  2,  608. 

LiAbillty  for  Sale  of  Property  Taken. — ^A  defendant,  who  disposes  of 
property  taken  at  his  instance  though  not  the  identical  property  he 
described  in  his  order  for  possession,  is  liable  for  the  wrongful  conversion 
thereof 231 
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TRADEMARK— 

A  trademark  must  have  the  name  of  the  manufacturer  attached,  so  as 
to  give  correct  information  in  relation  thereto,  vol.  1,  352. 

Unless  petition  alleges  defendant  had  upon  any  of  the  labels  or  wrappers 
the  name  of  plaintiff,  or  taht  articles  sold  were  manufactured  by  defendant, 
would  not  constitute  infringement,  vol.   1,  352. 

TRESPASS- 

An  action  of  trespass  may  be  maintained  against  the  master  of  a  steamer 
for  wrongs  committed,  vol.  2,  655. 

In  action  for  trespass  quarae  clausum  fregit,  as  to  jurisdiction  justice 
courts,  Jefferson  county,  vol.  2,  569. 

Trial — Release  of  One  Defendant  Not  a  Release  of  Others — Release. — 
A  relea-e  of  one  trespasser  does  not  operate  per  se,  as  a  release  of 
another 568 

TRIAL— 

Permission  to  rebut  new*  evidence,  see  "New  Trial." 

Though  two  distinct  causes  of  action  are  shown  by  the  petition,  one 
on  contract  and  another  on  tort,  such  a  misjoinder  cannot  be  taken 
advantage  of  by  objection  in  the.  answer  of  defendant,  vol.  2,  174. 

An  order  for  confiscation  of  property  must  be  produced  as  a  defense, 
if  sought  to  be  available  as  justification,  vol.   1,  177. 

A  defendant  on  whom  process  served,  cannot  assume  that  judgment  will 
not  bo  rendered  before  process  served  on  partner  and  co-defendant,  vol. 
1,  411. 

\^'here  there  is  no  value  fixed  on  property  by  the  witnesses  it  is  error 
to  leave  the  assessing  of  such  value  to  the  jury,  vol.  1,  11. 

Unless  defendant  alleges  as=iertion  of  title  to  his  property,  or  possession 
disturbed,  cannot  show  a  breach  of  warranty,  vol.  2,  396. 

Question  of  duress  is  a  fact  witliin  province  of  jury,  to  determine  from 
evidence   and   circumstance   before   them,   vol.   2,   67. 

Where  appellant  in  error,  has  an  original  action  brought  in  oidinary, 
transferred  to  equity  docket, over  objection  of  appellee,  he  cannot  complain  of 
lack  of  trial  by  jury,  vol.   1,   18. 

Not  entitled  to  trial  at  first  term  after  an  wer  filed,  unless  plaintiff" 
consents  that  allegations  of  answer  be  taken  as  true,  vol.  2,  572,  voL 
3,  248,  539. 

In  actions  by  equitable  proceedings,  plaintiff  shall  be  entitled  to  trial  at 
the  first  term  after  summons  has  been  served  on  all  the  defendants, 
vol.  2,  53. 

Instructions. — Instructions  are  no  part  of  the  record  unless  embodied  in 
bill  of  exceptions,  vol.  1,  202. 

An  instruction  given  to  modify  an  erroneous  one,  previously  given,  will 
not   correct   the   error,   vol.    1,   501. 

In  a  suit  by  one,  who  had  lived  in  common  w^ith  the  family  had  made  no 
charge  for  services,  nor  intimated  an  expectancy  of  remunei-ation.  instruc- 
tion should  be  for  the  defendant,  vol.  1,  501. 

Question  of  fact  and  not  the  law  should  be  submitted  by  proper 
instruction,  to  the  jury,  vol.   1,  389. 

An  instruction  giving  undue  importance  to  isolated  fact*,  should  not  be 
given,   vol.    1,   297. 

An  instruction  that  plaintiff  under  the  contract  might  recover  the  price 
of  the  wool,  without  showing  actual  or  constructive  delivery,  held  erroneous, 
vol.  2,  60. 

Instruction  on  mere  abstract  proposition,  without  evidence  to  support 
it,  should  not  be  given,  vol.  2,  305,  and  same  as  to  making  one  isolated 
circumstance   of   fact   more   prominent   than   others,  vol.   2,   316,   also   vol. 

1»   373.  .  .         .     * 

On  contrarietv  of  evidence,  jury  should  not  be  given  peremptory  instruc- 
tion, vol.  2,  124.  vol.  3,  532,  nor *^  in  a  suit  to  recover  money  paid  under  a 
mutual  mistake,  vol.  1,  589.  Should  not  be  given  under  a  contrariety  of  evi- 
dence, though  a  second  instruction  be  given  that  might  have  cured  improper 
one,  vol.  2,  554. 
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In  suit  to  recover  purchase  price  of  personal  property,  instruction  to 
find  for  defendant  properly  refused,  where  no  breach  of  warranty  is  shown, 
vol.  2,  395. 

Error  to  instruct  jury  that  they  ought  to  take  as  true  all  allegations 
in  petition,  not  denied  by  defendant  in  answer,  vol.  2,  154. 

Instruction,  that  a  sale  was  a  breach  of  a  sheriff's  bond,  and  liable 
thereon,   etc.,   see,  vol.   2,   622. 

AnswcB  not  controverting  charge  in  a  petition  for  rents  for  stated 
period,  etc.,  instruction  on,  vol.  2,  56. 

Motion  for  Damages. — Where  on  the  granting  of  a  new  trial,  on  a  motion 
to  assess  damages  for  the  wrongful  suing  out  of  an  attachment,  the 
defendant,  on  motion,  voluntarily  consents  to  the  as^^essment  of  damages  by 
a  jury,  he  cannot  subsequently  by  motion,  have  the  action  dismissed.  .  .672 

Continuance — Statute  of  Limitation. — ^Appellant  having  obtained  at  least 
one  continuance  because  of  the  absence  of  hi^  counsel,  when  the  cross- 
petition  against  him  could  have  been  taken  for  confessed,  and  then  at  the 
next  term  also  applying  for  another  continuance.  Held,  that  the  court 
had  a  right  to  put  him  under  terms,  and  did  not  abuse  a  sound  discretion 
in  then  rejecting  that  part  of  his  answer  setting  up  the  statute  of 
limitation 656 

Pleading — Rule  not  Disposed  of. — The  failure  to  have  a  rule  disposed  of 
before  issue  on  the  merits,  and  the  jury  sworn,  held  as  a  waiver  of  the 
rule * , 562 

Actions — Offer  to  Confess  Judgment — Election — Dismissal. — When  the 
defendant  offers  to  confess  judgment  and  the  court  required  the  plaintiff 
to  elect  to  allow  him  to  do  so,  and  on  the  refusal  of  the  plaintiff  to 
accept   of  a  judgment   against   the   defendant,  the  action  as   to   him   was 

properly   dismissed.    .| 635 

Reinstructing  the  Jury. — It  is  not  error  to  reinstruct  the  jury  and  more 
correctly  and  fully  define  the  law  to  them  after  they  had  returned  and  was 

about  to  render  a  verdict  not  in  accordance  with  the  law 422 

Actions — Records  of  Other  Suits — ^When  to  be  Filed. — It  is  immatrial 
whether  the  papers  in  a  suit  competent  to  be  ust»d  on  the  trial  of  another 
cause   pending   in   the   same    court   be    filed   before   or   after   the   trial    is 

commenced 397 

Instructions  Containing  both  Law  and  Facts. — Where  such  partial  record 
is  permitted  to  be  introduced,  an  instruction  that  the  jury  had  the  "right 
to  take  into  consideration  the  lap-^e  of  time  from  said  payment  up  to  the 
bringing  of  the  suit,  and  all  other  facts  proved  before  them,  in  forming 
their  conclusion,"  held   erroneous,   in   that   the   law  as   well   as   the    facts 

were  virtually  submitted  to  them ; 463 

Actions  Ordinary — ^Allegations  of  Value  or  Damages. — If  there  be  no  issue 

of  fact   presented  in  proceedings,  by   ordinary,   there  can  be  no  trial   by 

jury,  except  where  there  is  an  allegation  of  value  or  damages  claimed.  .  .71 

Dismissal  of  Action  upon  Rule. — It  is  erroneous  to  dismiss  a  cause  of 

action,  upon  a  rule  to  show  cause  why  plaintiffs  petition  should  not  be 

stricken,  because  no  process  waa  !*erved  since  the  preceding  terln 451 

Dismissal  without  Prejudice. — In  such  an  action,  the  court  could  direct 
the  character  of  judgment  to  be  rendered  below,  but  upon  a  rule,  for  want 
of    further     preparation,     the     cause     cannot    be     adjudicated     upon    its 

merits , 451 

Continuance— New  Evidence. — ^A  defendant,  upon  taking  the  deposition 
of  a  witness,  as  to  one  ground  of  his  defense,  is  not  entitled  to  a  con- 
tinuance  to    enable   him   to    further    examine   the    witness   as   to    other 

matter- , 251 

A  trial  is,  by  section  341,  Civil  Code,  defined  to  be  a  judicial  examination 
of   the   issues,   whether  of   law   or   fact,   in   an   action 71 

TROVER  AND  CONVERSION— 

In  an  action  of,  value  of  property  at  time  of  conversion,  not  to  exceed 
the  contract  price,  is  the  true  criterion,  vol.  2,  324. 

Robbery — Value  of  Currency  Taken. — ^A  plaintiff  has  a  right  to  have  the 
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highest  value  of  his  property  so  taken  at  any  time  between  the  robbery 
and   the   judgment .^ 4jg 

TRUSTEE— See  "Trusts." 

TRUST  liEEDS— See   "Mortgages." 

TRUSTS— 

Notice  of  equities  under,  see  "Notice." 

As  to  resulting  trust  in  purchase  of  land  where  deed  taken  in  name  of 
one  person  and  consideration  paid  by  another,  vol.   1,   142. 

Purchase  of  lands  by  one  appointed  committee  of  lunatic,  does  not  result 
to  heirs  of  lunatic;  action  for  recovery  of  amount  paid,  with  interest,  is 
remedy,  vol.  1,  696. 

\Vhere  land  held  by  one  in  secret  trust,  trustee  may  assert  claim  to 
extent  of  money  shown  to  have  been  bona  fide  paid  or  advanced,  vol. 
1,  446. 

A  trust  will  not  fail  for  the  want  of  a  trustee,  vol.  1,  533,  vol.  2,  24. 

Acquiescence  by  beneficiary  under  sales  made  by  cestuique  trust,  will 
bar  subsequent  right  to  revoke  same  under  imputation  of  constructive 
fraud,  vol.  2,  188. 

Circuit  court  has  jurisdiction  to  effectuate  a  trust  by  the  sale  of  land 
to  relieve  it  of  incumbrance,  vol.  2,  90. 

An  act  to  absorb  an  old  corporation  by  a  new  one,  providing  **to'  raise 
the  necessary  fund^  to  pay  the  debts  not  secured  by  mortgage  or  deed 
of  trust  and  the  punctual  payment  of  interest  on  its  debts  and  liabilities," 
held  to  signify  creation  of  trust  in  purchase  of  assets  of  old  corporation, 
vol.  2,  378. 

As  to  party  purchasing  land  with  actual  or  constructive  notice  of  trust, 
vol.  2,  359. 

A  conveyance,  extorted  from  a  father  and  mother,  by  assurance  that 
the  land  would  be  held  in  trust  for  all  heirs,  held  a  trust,  both  express 
and  implied,  vol.  2,  134. 

A  trustee  has  no  right  to  sell  debts  owing  the  assignor  at  a  sacrifice, 
without  consent  of  creditors,  vol.  2,  398,  nor  to  allow  assignor  to  collect 
debts,  lb. 

Is  not  entitled  to  exclusive  privilege  of  having  debts  of  assignor,  on  which 
he  is  bound  as  surety,  paid  prior  to  other  creditors,  lb. 

Burden  on  trustee,  buying  a  beneficiaries  property,  of  satisfactory  proof 
of  the  reciprocity  and  integrity  of  the  contract,  vol.  2,   188. 

Pa3anent  by  Agent  of  Balance  Due  on  an  Estate. — ^A  payment  by  a  father, 
of  the  balance  due  on  land  purchases  made  by  his  deceased  son,  and  taking 
the  deeds  thereto  in  his  own  name,  will  vest  him  with  the  equitable  title 
only,  in  trust  for  the  heirs 721 

Devise. — ^A  devisee  of  the  father  would  not  be  vested  with  any  other 

rights,  than  those   devised,   by   said   deceased   father,    .i 721 

Should  be  Perfonned  Within  a  ReasonabDe  Tima— A  trust,  under  a  will, 
should  be  performed  within  a  reasonable  time,  and  where  a  trustee  is 
negligent,  a  court  of  equity  may  be  called  upon  to  order  a  specific  per- 
formance as  designated.    101 

A  chancery  court  has  power  to  dose  the  trust  as  to  a  trustee  in  a 
will,  upon  rule,  and  retain  possession  of  the  cause  and  by  rule  or  other- 
wise, from  time  to  time,  direct  and  control  the  trust  and  trustee 101 

It  is  necessary  however,  that  a  specific  performance  for  a  division  of 
land  under  the  original  trust,  should  be  ordered  performed  by  the  original 
trustee \ 101 

Duty  of  Trustee. —  It  is  the  duty  of  a  trustee,  handling  the  property 
of  minors,  to  prosecute  their  interests  fully  and  not  to  make  the  trust 
secondary  to  his  own  personal  interest,  where  he  holds  securitieB  for  both, 
against  the  same  debtor.   .» 60 

Discharsfr— Receiyer  Appointed  to  Handle  Funds  of  Minora.— A  receiver, 
appointed  by  the  court  to  loan  funds  of  minors,  who  makes  his  report 
showing  the  amount  loaned,  but  does  not  turn  over  to  the  guardian  the 
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securities,    though    they    be    then    in    suit,    and    who    is"  then    discharged, 
IS  held  not  to  be  released  from  his  liability  incurred  to  the  minors  because 
of  a  mismanagement  of  the  trust,  but  is  only  a  discharge  to  act  subse- 
quently   as    receiver cq 

The  son  acquired  by  his  act,  an  equit!i])le  lien  on  the  land  for' his 
assumed  obligation,  and  held  the  title  for  the  benetit  and  use  of  the 
heirs,  and  this  trust  would  descend  to  anv  purchaser  under  him  281 

See  Descent  and  Distribution. 

TURNPIKES— 

As  to  substantial  compliance  with  conditions  ujion  which  subscriptions 
to  stock   in  a  company  were  made,  vol.   1,  228. 

Act  of  Legislature  Authorizing  Subscriptions  To,— The  act  of  the  legis- 
lature of  March  7,  1868,  Scss.  Acts  18()7-8,  2  vohinio  343,  providing  for 
subscriptions  by  the  county  to  turnpike  companies  "which  have  been  or 
may  hereafter  be  incorporated,"  does  not  authorize  sub  cript ions  by  the 
county  to  stock  of  roads  which  have  been  built  nor  to  portions  which  had 
been  made,  and  apportion  said  subscription  on  the  purls  of  the  roads 
unfinished 543 

The  county  court  would  have  authority  to  suliscribe  to  stock  for  the 
.    unfinished   part   of   such   roads   only.    . . .'. 543 

UNDUE  INFLUENCE— See  "Wills." 

UNKNOWN  HEIRS— See  "Parties." 

UNLAWFUL  ENTERPRISE— See  ^'Acts  and  Declarations." 

USURY— 

Release  of  amount  paid  see  'Trincipal  and  Surety." 

Where  usurious  rate  of  interest  charged  in  note,  it  must  be  reduced  to 
legal  amount,  vol.  1.  240. 

Notes  taken  up  on  renewal,  are  competent  evidence  upon  a  question  of 
usury,  vol.  1,  92. 

Not  necessary  to  plead  usury,  where  statute  declares  more  than  legal 
interest  void,  vol.   1,   77. 

Although  not  pleaded,  court  of  equity  will  not  enforce  usury,  vol.  1,  448. 

U>ury  paid  may  be  recovered  bv  action,  notwithstanding  the  judgment 
for  the  debt,  vol.   1,  449. 

WTiere  agent  loans  money  for  his  principal,  and  notes  made  payable  to 
himself,  usury  will  be  purged,  vol.  1,  282. 

Limitation  will  not  bar  recovery  of  usury  paid  on  notes,  though  new 
notes  be  substituted  for  the   old  ones,  vol.  2,  474. 

Obligor  and  sureties  have  right  to  purge  note  of  usury,  given  a  deceased, 
while  the  note  in  hands  of  administrator,  vol.  2,  016. 

Re  ervation  of  10  per  cent  interest,  in  purchase  money  note,  not  usury, 
but   part   of   principal,  vol.    1,   322,  vol.  2,  455. 

Bills  and  Notes — Settlement  in  Lands. — Where  notes,  upon  which  usurious 
interest  is  alleged  to  have  been  charged,  is  settled  by  payment  in  lands, 
only  the  amount  the  land  is  worth  over  the  amount  of  the  debt  and  six 
per    cent    interest,    constitutes    the    usury    paid 480 

Action  to  Recover — Limitation. — The  right  to  recover  back  unirious 
interest  paid  is  limited  by  the  Act  of  March  17,  1862,  to  one  year  from  the 
time  of  payment 162 

Descent  and  Distribution — Usurious  Note  in  Hands  of  Legatee. — After  a 
usurious  note  has  passed  into  the  hands  of  a  legatee  as  his  distribution  of 
on  estate,  it  can  only  be  purged  of  an  amount  prorated  according  to  his  share 
of  the  estate ^ 534 

Bills  and  Notes. — To  purge  a  note  of  alleged  usury,  where  sold  to  a 
purchaser  for  a  considerable  discount,  it  must  be  shown  that  he  connived 
with  the  vendors  to  thus  be  a  party  to  the  eva^^ion  of  the  usury  laws,  or 
had   notice    of   such   transaction 348 
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Parol  sale  of  lan<i,  see   "Estoppel." 

Payment  of  pro  rata  of  purchase  of  land,  see  "Descent  and  Distribution." 

Contract  for  purchase  of  mill  and  outfit,  sec  "Attachment." 

Without  sufficient'  reasons  for  not  doing  so,  exceptions  to  sale  of  land 
must  be  made  before  order  of  confirmation  entered,  vol.  I,  lti3. 

It  is  not  the  duty  of  the  vendee  to  seek  out  and  discharge  existing 
mortgage  on   lands   purchased   from   vendor,   vol.   2,   357. 

Rescission  of  contract  on  cross -pet  it  ion  of  vendee  on  account  of  fraudu- 
lent  statements   on   a   subsequent   purchase,   vol.   2,   35. 

As  to  rescission  of  contract  for  purchase  of  land  by  -sufficient  tender 
of  return,  vol.  1,  402. 

Recjuirements  to  entitle  a  vendor,  by  executory  contract,  to  a  judgment 
in  rem,  and  enforcement  of  lien,  vol.  1,  625. 

Vendee  has  right  to  enjoin  collection  of  consideration  in  deed,  till  vendor 
perfects  title,  vol.  2,  376. 

Purchaser  of  land  at  decretal  sale  required  to  execute  bond  for  purchase 
money,  would  be  responsible  for  deficiency  if  land  resold  by  his  failure  to 
perform,  vol.  2,  64. 

Holder  of  bond  for  title  entitled  to  conveyance  of  the  legal  title  whether 
obligor  died  intestate  or  testate  vol.  2,  218. 

Purchaser,  who  has  accepted  a  conveyance,  cannot  avail  himself  of  defect 
therein,  in  suit  for  purchase,  until  eviction  under  adverse  claim,  vol.  2, 
221,  but  when  vendor,  under  waranty  of  title,  is  insolvent  or  non-resident, 
defect  of  title  may  be  set  up,  lb.,  and  party  accepting  title,  must  show 
that  his  claim  under  said  warranty  would  be  unavailing,  vol.  2,  224. 

Where  a  father  by  parol  gave  land  to  son,  who  transferred  same  to  other 
parties,  and  then  years  thereafter,  the  father  deeded  same  to  his  wife  and 
children,  held  that  they  were  not  innocent  purcha  ers  for  value,  vol.  1,  276. 

(irantee  giving  note  in  bank  with  grantor  a-*  endorser,  does  not  discharge 
vendors  li(n,  until  grantor  is  released  as. endorser,  vol.  1,  US. 

A  purchaser  of  land,  who  enters  under  the  contract,  in  good  faith,  to 
perform  it,  should  nut  be  held  for  rent.  vol.   1,  528. 

Bona  fide  purchaser  of  an  expectancy  with  knowledge  that  the  interest 
of  the  claimants  who  had  sold  by  executory  contract  to  his  vendor,  held 
only   a   resulting  trust,   vol.   2,   354. 

Where  vendee  fails  and  refuses  to  comply  with  terms  of  contract,  vendor 
may  rescind  contract  or  sue  for  purchase  price,  vol.  2,   119. 

As  to  cancellation  of  contracts  for  purchase  of  lands,  account  of  feeble 
intellect,  and  inadequacy  of  price,  wht»re  f-alc  has  been  acquiesced  in  for 
14  years,  and  gone  into  hands  ctf  innocent  purchasers,  will  not  be  dis- 
turbed, vol.  2,  383. 

I'pon  rescission  of  contract,  where  vendor  fails  to  convey  good  title, 
vendees  will  be  held  for  waste,  rents  and  profits,  subject  to  allowance  for 
improvements,  vol.  2,  357. 

Vendors  failure  to  perfect  title  to  land  does  not  entitle  him  to  rescission; 
vol.  2,  71,  and  vendee  has  right  to  demand  perfect  title  before  final  payment 
i-i  made,  vol.  2,  228. 

When  purchaser  at  decretal  stile  canncit  get  legal  title  will  be  set  aside, 
vol.  2,  71,  and  vendee  in  possession,  must  wait  reasonable  time  to  perfect 
title,  vol.  2,  370. 

One  who  directs  investment  in  speculative  enterprise  must  elect  the 
option  of  purchase  within  a  reasonable  time.  vol.  2.  582. 

Vendor  of  land,  cannot  escape  liability  for  deficiency  known  to  him,  by 
u>e  of  words  "more  or  less,"  vol.  2,  3()(). 

Verbal  contract  of  sale,  to  take  same  out  of  the  statute  of  frauds, 
vol.  2,  301. 

Deficit— *'More  or  Less'  Annexed  to  Designation  of  Quantity.— Appellee 
being  tho  vendee  of  White,  who  was  vendee  of  Fowler,  who  was  vendee  of 
Whorritt,  who  was  vendee  of  Crow,  of  a  tract  of  land  described  by  metes 
and  bounds  in  the  several  deeds,  but  recited  that  it  contained  164  acre*, 
"more  or  less,"  when  it  contained  le-s  than  130  acres.  The  appellant 
knew  nothing  of  its  boundaries,  but  Fowler  did,  and  attempted  to  make 
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the  purchase  by  the  acre,  which  appellant  refused,  hence,  he  bought  by  the 
gross,  with  the  words  "more  or  less"  annexed  to  the  designation  of  the 
quantity.  Appellee  sued  Crow,  in  equity,  on  the  covenant  of  general 
warranty  in  his  deed  to  appellant;  Crow  proved  by  appellant  that  it  was 
understood  between  him  and  Crow  that  there  was  a  deficiency,  hence,  the 
words  "more  or  le-s"  in  the  deed.  Appellee  then  by  amendment  sued 
appellant  on  his  deed  to  Fowler,  and  dismissed  as  to  Crow.  Held,  that  the 
sale  was  in  gross  and  not   by  the  acre 619 

Rents — Rescission  of  Purchase. — Upon  rescission  of  a  contract  of  purcha^^e 
of  a  house  and  lot,  under  a  judicial  sale,  where  the  purchaser  is  put  in 
possession,  it  is  not  error  to  charge  rent  upon  same  from  the  time  of  his 
entering  into  possession,  where  he  is  allowed  for  all  improvements,  interest 
on  purchase  money  paid i 04 

Notice  of  Equities  Held  by  Other  Parties. — A  purchaser,  without  notice, 
and  for  a  valuable  consideration  from  a  devisee  under  a  will,  and  heir  of 
other  devisees,  cannot  be  affected  by  a  latent  equity  attempted  to  be 
asserted    by    the    vendee    of    said    beneficiaries 129 

Deed  Conclusive  as  to  Land  Purchase. — Where  a  deed  is  accepted  in  ful- 
fillment of  a  previous  contract  it  is,  in  the  absence  of  fraud  or  mistake, 
regarded  as  the  best  evidence,  and  conclusive  of  the  que-tion  as  to  the 
land  purchased s. 454 

Contract  for  Purchase  of  Land. — ^l.^nless  a  purchaser  elects  to  accept  or 
rescind  a  contract  of  purchase  of  land,  within  a  reasonable  tim6  after 
demand  made  in  amended  pleadings  to  a  suit  for  foreclosure  of  lien,  he 
cannot  be  heard  to  complain  of  an  enforcement  of  specific  performance.  125 

A  vendee  may  have  a  rescission  if  there  be  a  natural  defect  in  title,  and 
at  his  own  election,  have  an  execution  of  the  contract  so  far  as  the 
title  is  good  and  an  abatement  of  pric€%  or  recovery  of  damages  so  far 
as    the    title    is    defective 125 

The  law  holds  the  vendor  bound  by  his  statements,  and  will  not  allow 
him  afterwards  to  assert  a  title,  in  opposition  to  the  title  of  the  purchaser 
at  the  sale 196 

Rights  of  Purchaser  on  Eviction,  to  Improvements. — Oidinarily  a  pur- 
chaser by  a  parol  contract,  turned  out  of  possesion  by  his  vendor,  is 
entitled  to  be  paid  for  his  improvements,  and  if  the  owner  of  land  induce 
another  to  enhance  its  value  by  improving  it  with  a  verbal  assurance  that 
he  will  be  compensated  by  having  the  use  of  the  property  for  a  term  of 
years,  he  will  be  allowed  the  value  of  his  improvements,  with  a  lien  on  the 
land,  if  the  owner  requires  restitution  of  the  possession  in  violation  of 
his  agreement > 709 

This  ecjuitable  principle  will  apply  where  the  defandant  had  improved 
land  under  the  belief  induced  by  his  mother,  that  she  would  not  reclaim 
the  possession,  but  would  ultimately,  convey  the  land  to  him,  but  where 
he   was   afterwards  ousted   by   the   administrator  of   her  estate 709 

Lieni — A  vendor  of  lands  holds  a  lien  for  each  unpaid  installment,  and 
this  lien  attaches  to  each  note,  and  if  assigned,  the  assignee  gets  the  pro 
rata  lien  of  the  vendor  to  said  note,  and  priority  docs  not  depend  on  the 
date  of  a-*signment , 306 

Non-performance  of  Contract — Not  Available  to  Heirs. — While  a  parol 
vendor  may  avail  himself  of  the  statute  of  frauds  to  avoid  a  specific 
performance,  the  heirs  of  a  husband  of  the  vendee,  cannot  invoke  same  to 
the  exclusion  of  the  rights  of  said  vendee 278 

Fraudulent  Representation  as  to  Quantity — Deficit. — Appellant's  deed, 
under  which  he  claimed,  contained  205  acres,  and  he  represented  the  tract 
to  appellees  as  containing  250  acres  which  representation  may  be  inferred 
from  the  fact  that  in  his  deed  he  conveyed  it  as  containing  250  acres,  more 
or  less.  Held,  that  the  appellant  had  reasons  to  believe  that  there  were 
not  250  acres  in  the  tract,  and  he  should,  therefore,  be  made  responsible 
for  the  deficit,  at  the  price,  pro  rata,  at  which  he  sold   it.    . ., 620 

Vendee  as  Subsequent  Renter  of  Land. — An  alleged  vendee  of  a  tract  of 
land  who  was  present  at  a  -subsequent  rental  of  same  by  a  connnissioner 
as  the  land  of  his  vendor,  and  is  the  highest  bidder  therefor,  and  does  not 
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make  known  his  ownership,  cannot  afterwards  set  up  claim  to  same  as 
against    the    rights    of    creditors 195 

Rescission  of  Contract — Fraud. — ^Upon  an  exchange  of  lands,  where  it  is 
shown  one  of  the  parties  had  practiced  fraud  and  had  no  title  to  his 
portion,  the  vendee  would  be  entitled  to  have  his  conveyance  cancelled, 
and  the  attaching  creditor  would  obtain  no  lien  thereon t 322 

The  relation  of  vendor  and  purchaser  would  not  exist  upon  the  mere 
verbal  agreement  that  by  said  advancement,  they  would  become  co- 
purchasers 488 

Deficit — Fraud  or  Mistake — ^Parol  Evidence. — The  answers  so  far  as  they 
intimate  that  Ferguson  was  to  have  120  acres  are  inconsistent  with  the  deed 
and  without  a  direct  and  positive  averment  that  such  was  the  trade  and 
that  the  written  instrument  through  mistake  or  fraud  did  not  set  it  out, 
could  not  be  established  by  parol  evidence , 651 

Partition — Equitable  Division. — ^Appellant  understood  he  had  purchased 
only  an  undivided  interest  in  the  land  and  by  getting  the  most  valuable 
part,  but  a  less  quantity  of  acres,  this  was  equivalent  to  getting  a  pro 
rata    number    of    average    acres .651 

Deeds — Reservation  of  Lien. — Where  the  deed  is  made  to  the  as^^ignee  of 
a  title  bond  of  the  vendor,  and  no  reservation  of  the  purchase  money  is 
made  in  the  deed,  the  vendors  lien  is  thereby  waived,  though  the  title 
bond    may    have    specified    the    reservation    terms ; 686 

Grantor  Liable  for  Trespass  Committed  by  His  Vendees  Under  His 
Wrongful  Conveyance. — Although  the  occupants  under  the  appellant  might 
be  held  liable  for  not  only  the  use  of  the  land,  but  the  conversion  of  the 
timber  and  the  wood,  yet  as  they  entered  under  him  and  acted  under  the 
license  of  his  wrongful  conveyance,  he  is  responsible  to  the  appellee  for 
all  damages  resulting  from  his  unlawful  entry  and  license 637 

Deed  from  Legal  Title  Holder  to  Vendee  to  Save  Expense  of  Making 
Intermediate  Deeds. — A  remote  vendor  who  holds  the  legal  title  to  land 
may  con\ey  it  by  agreement  to  a  remote  vendee  in  order  to  save  the 
expense    of    making    intermediate    deeds 494 

VENDITIONI  EXPONAS— See  Lien." 

VENUE— 

\\Tiere  change  of  venue  is  granted,  latter  county  has  jurisdiction  over 
estate,  though  letters  of  administration  are  granted  by  first  count  v,  vol. 
1.  439. 

VERDICT— 

See  'Mudgment." 

Contrary  to  evidence,  see  "New  Trial." 

VOLUNTARY  CONVEYANCE— See  "Husband  and  Wife." 

WAIVER— 

See   "Parties,"   "Acceptance,"    "Lien,"   "Guardian   and   Ward." 

Of  rule   before   issue,   see   "Trial." 

Acceptance  of  order,  see  "Liens." 

Of   objections  to  dispersing  jury,   see  "Jury." 

WARRANTY— 

Covenant  of,  in  bill  of  sale,  see  "Sale,  Bill  of." 
Of  title  as  against  government,  see  "Government." 
Breach  of,  by  undisturbed  jwssession,  see  "Bailments." 

WAR— 

The  right  of  impressment  is  ju-tified  only  by  emergencies  and  a 
citizen's  property  cannot  be  taken  without  proof  of  forfeiture.  Where  no 
justification  is  made  out,  subordinate  officers  are  responsible  for  executing 
illegal  orders  of   their  superiors,   and   are   trespasesrs,   vol.  2,  456. 

Justification  by  Inferior  Officer — Criminal  Intent. — The  order  of  a  major 
in  command  of  a  <mall  expedition  to  a  subordinate  officer  to  take  horses 
from  the  citizens  generally  to  mount  his  men,  could  be  no  justification  in 
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a  civil  suit  by  the  owner  for  the  value  of  the  horse,  whilst  it  would  disrobe 
the  case  of  that  criminal  intent  necessary  to  establish  a  felony 599 

Taking  Property  by  Military  Officers— Power  of  Impressment— Peaceable 
Non-combatant. — To  justify  the  taking  of  property  from  a  peaceable  non- 
combatant  citizen  by  a  military  officer,  it  must  appear  that  it  was  done 
under  a  legitimate  proceeding  and  exercise  of  the  power  of  impress- 
ment  ( 599 

Law  of  War  and  of  Nations — ^Indiscriminate  Plunder— Inferior  Officera — 
Neither  the  law  of  war  nor  of  nations  sanction  indiscriminate  plunder, 
nor  does  the  right  of  impressment  belong  to  inferior  officers,  but  must 
come  from  the  commander  of  a  post , 599 

WAREHOUSEMAN— 

In  the  absence  of  direct  instructions  by  consignor,  may  exercise  his  own 
discretion,  vol.  2,  376. 
WASTE— 

Administrator  has  right  to  pay  over  to  legatee  assets  in  his  hands, 
remaindermen  alone  have  right  to  prevent  it,  if  there  be  danger  of  waste, 
vol.  1,  443. 

WATERS  AND  WATERCOURSES— 

An  instruction  that  liability  of  defendant  depends  on  whether  action 
was  caused  without  fault  of  plaintiff  and  alone  from  obstructions  to  naviga- 
tion, kept  in  river  by  defendants,  etc.,  held  correct,  vol.  2,  478. 

WHARFS— See  "Municipal  Corporations." 

WILLS— 

Sale  of  land  devised  under,  separate  clauses,  see  "Sales." 

Use  by  legatee  for  a  long  time  of  the  premises  devised,  with  full 
acquiescence  by  other  heirs,  not  liable  .for  rent,  .on  division  of  estate, 
vol.   2,   349. 

Conveyance  without  consideration,  leaving  one  homeless,  shows  mental 
incapacity,  vol.   1,  98. 

Where  a  will  gives  an  executrix  no  power  to  sell  lands  charged  with  her 
legacy,  this  can  only  be  done  by  a  suit  in  equity,  vol.  1,  217. 

Devise  of  an  estate,  charged  with  the  support  of  another  is  a  charge  on 
the  property,  vol.  1,  273. 

A  devise  of  lands  upon  the  death  of  the  devisee,  without  issue,  descends 
to  his  surviving  brothers  and  sisters,  vol.  1,  464. 

Devise,  creating  an  estate  tail,  converted  into  fee  simple  estate,  vol.  1,  88. 

As  to  when  heirs*  interest  no  greater  than  testator's,  vol.  1,  250. 

Undivded  interest  in  a  devise  for  life,  tenants  in  comipon,  vol.  1,  250. 

Devise  by  gift,  without  deed,  vol.  1,  24. 

As  to  personal  use  of  devisee  during  life  only,  and  not  subject  to  his 
debts  at  any  time  contracted,  vol.  1,  464. 

Vested  remainder  upon  testator's  death,  vol.   1,  406. 

As  to  limitation  upon  the  exercise  of  a  power  to  dispose  of  an  estate 
only  during  life,  being  a  limitation  on  the  estate  and  not  on  the  power, 
vol.  2,  418. 

A  will  which  devised  an  estate  to  "Mrs.  Edwards,  and  the  heirs  of  her 
body  forever,*'  held  to  create  an  estate  in  fee  simple,  vol.  2,  502,  594. 

As  to  will  to  provide  for  the  legatee  alone  during  her  life  from  the 
produce  of  a  trust  fund,  with  remainder  to  her  children,  vol.  2,  344. 

Antipathy  toward  his  children,  without  cause,  out  of  which  testator 
could  not  be  reasoned,  held  to  be  mental  delusion,  vol.  2,  150. 

Paper  not  regarded  as  a  revocation  of  will  unless  within  the  provisions 
of  a  codocil,  vol.  2,  288. 

Where  a  will  postpones  a  partition  of  land  devised,  until  death  of  one 
of  devisees,  they  hold  as  joint  tenants,  vol.   1,  453. 

A  will  limiting  payment  to  devisees  until  they  become  of  age,  and  pro- 
hibiting the  wife  from  inheriting,  in  any  event,  does  not  prevent  one  of 
legatees  on  becoming  of  age,  to  transfer  his  interest  to  his  said  mother, 
vol.   1,  462. 
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Property  thus  devised  becomes  the  property  of  legatee  in  fee  simple,  on 
reaching  majority,  lb. 

Dictation  of  will,  unaided,  and  according  to  Jong  settled  determination, 
held  to  be  intrinsic  evidence  of  mental  capacity,  vol.  1,  15,  vol.  2,  338. 

One  of  the  beneficiaries  under  a  will,  may  dispose  of  his  share  to  the 
other  legatees  by  gift,  vol.  1,  208. 

Intention  of  testator,  when  clearly  and  distinctly  announced,  will  not  be 
disturbed,  vol.   1,   301. 

Testator  is  deemed  to  have  died  intestate  as  to  particular  property  not 
alluded  to  by  will,  vol.  1,  325. 

As  to  specific  contract  to  divide  an  estate,  without  reference  to  will, 
vol.    1,    158. 

To  make  a  contract  out  of  a  purposed  devise  of  an  estate,  must  be  shown 
that  testator  understood  he  was  disposing  of  estate  by  contract  and  not 
by  will,  vol.  1,  262. 

Unequal  distribution  by  testator,  excluding  entirely  two  of  them,  and 
driving  away  from  home  two  others,  shows  undue  influence,  vol.  2,  411 

Devise  to  wife  for  her  i^eparate  use  to  the  exclusion  of  her  husband,  vol. 
2,   277. 

Prohibition  in  will  as  to  legacy,  "should  any  die  without  living  heir  of 
their  body,"  vol.  2,  167,  148. 

Provision  giving  wife  right  to  convert  land  into  money  for  her  own  use 
during  life,  but  not  power  to  prefer  one  residuary  legatee  to  exclusion  of 
others,  vol.  2,  447. 

Construction  of  use  of  word  "child"  used  in  a  devise,  vol.  2,  480. 

Intention  of  testator  after  payment  of  specific  legacies,  that  children 
should  take   per  stirpes,   vol.   2,    180. 

A  devise  with  provision  as  to  death  of  devisee,  childless,  estate  thus 
devised,  remaining  undisposed  of  by  will,  pass  to  surviving  children,  vol. 
2,  21. 

A  restriction  to  dispose  of  property  "during  her  life"  held  to  mean  that 
title  passed,  should  not  extend  beyond  her  death,  vol.  2,  418. 
For  codicil  to  revoke  clause  in  will,  must  be  shown  to  have  been  intended 
to  give  same  in  lieu  thereof  vol.  2,  664. 

Vested  Remainder. — "I  give  and  bequeath,  in  trust,  to  Thomas  D.  Ken- 
nedy and  George  M.  Southgate  one-sixth  part  of  said  real  estate  for  the 
use  and  benefit  of  the  children  of  William  W.  Southgate,  my  deceased 
son,  to  be  equally  divided  between  them,  subject  to  the  following  restric- 
tions: That  said  trustees  will  hold  one-tenth  of  said  real  estate  for 
Adeliza  Arthur  for  life,  remainder  to ,  her  children.  Should  any  of  the 
children  of  William  W.  Southgate  die  without  issue  and  unmarried,  their 
part  to  go  to  the  remaining  brothers  and  sisters.'*  At  the  publication  of 
this  will,  and  at  the  testator's  death  W.  W.  Southgate's  daughter,  Mrs. 
Arthur  had  married  the  appellee  with  reasonable  prospect  *  of  issue,  and 
not  long  afterward  gave  birth  to  a  son,  whom  she  survived.  After  her 
own  death  surviving  husband,  the  appellee,  as  heir  of  his  infant  son, 
claiming  the  tenth  part  of  the  testator's  estate,  proceeded  to  assert  his 
right  by  this  suit.  Held,  that  the  remainder  was  vested  on  the  birth 
of  the  son  free  from  any  contingency  of  defeasance,  and  that,  therefore, 
the  father,  as  heir  to  that  son,  is  entitled  to  the  estate  as  claimed 466 

Attest. — A  will,  wTitten  in  the  handwriting  of  the  testator,  closed 
with  "In  witness  of  all  which  I  have  hereunto  set  my  hand  and  <esA  this 
12th  day  of  April,  1849.— Attest.''  Held,  that  the  word  "attest"  in  its  rela- 
tive position  to  the  name  of  testator,  does  not  evidence  that  he  intended  to 
an  unfinished  and  incomplete  will 271 

This  would  not  be  sufficient  to  authorize  the  rejection  of  the  paper  as 
an   unfinished   and   incompelte   will ^ 271 

Specific  Legacy — Time  of  Payment. — ^If  no  time  is  fixed  for  the  payment 
of  a  specific  pecuniary  legacy,  it  shall  be  paid  one  year  after  the  testator's 
death,  and  carry   interest  after   due j 73 

Bequest — Constniction. — ^A  bequest  that  leases  of  land,  when  laid  of 
should  be  "divided  equally  among  my  three   daughters   •   ♦   ♦   and  when 
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the  leases  expire,  the  title  and  right  of  property  is  to  vest  in  the  heirs  of 
such  of  my  daughter?^,  to  whom  the  same  was  assigned/'  held  to  mean  that 
as  the  land  was  laid  off  and  leased,  they  were  to  be  assigned  severally, 
but  equally,  and  the  heirs  to  take  the  lan.ls  thus  leased  and  assigned, 
regardless  of  the  relative  value  when  the  leases  expired 101 

Hiatus,  How  Cured. — Where  a  will  leaves  a  hiatus  between  the  time  of 
the  performance  of  a  bequest  and  the  recipiency  by  the  remaindermen,  the 
whole  instrument  must  be  construed  in  determining  the  testator's  intention, 
and  presumptions  to  be  strongly  in  favor  of  the  legatees 101 

Mistake — ^Parol  Evidence. — So  long  as  an  unmodil^ed  will  is  permitted  to 
stand  of  record,  its  provisions  must  prevail  over  any  parol  evidence,  how- 
ever  imposing.    . . ., 496 

Appointment  in  of  Committee  for  Afllicted  Child.— A  will,  in  which  it 
provides  for  appointment  of  "a  committee  to  take  charge  of  my  afflicted 
daughter  and  her  portion  of  my  estate,"  held  that,  such  appointment  of 
guardian  or  trustee  could  only  be  until  her  arrival  at  twenty -one  years  of 
age,  she  not  being  an  imbecile 518 

But  as  to  the  estate,  the  appointment  of  the  trustee  to  take  charge  of 
same  was  absolute .* 618 

Sanity — Evidence  to  Overcome. — Sanity  is  presumed  by  law,  and  evidence 
must  not  only  be  sufficient  to  counter- balance  the  evidence  of  sanity,  but 
also   to   overcome   this    legal   presumption 271 

Property  Devised  Under  Separate  Clauses  of  Will. — It  is  error  to  seU, 
as  a  whole,  the  entire  interest  of  one  of  the  devisees  of  an  estate,  where 
the  property  embraced  in  the  sale,  was  devised  under  separate  clau-es  of 
a   will,   with   different   limitations   thereon 213 

Restitution. — Before  such  a  sale  should  be  declared  void,  the  purchase 
money  shoul4  ^^  refunded,  upon  equitable  terms 213 

Instructions. — Facts  as  to  a  binding  election  to  hold  property,  under  a 

.  will,  not  being  a  necessary  deduction  of  law,  but  a  deduction  of   fact,  it 

should,  by  proper  instructions  be  left  to  the  consideration  of  the  jury.. 53 

Trust— Election  as  to  Which  Devisees  Will  Hold  Under. — After  devisees 
have  accepted  the  benefits  and  provisions  of  a  will,  they  cannot  then 
repudiate  same  in  part,  and  claim  under  a  trust  for  the  remainder 565 

Incapacity  to  Make — Undue  Influence. — ^A  father,  enfeebled  in  body  and 
mind,  bo  as  not  to  be  able  to  care  for  himself,  giving  a  deed  to  his  whole 
estate  to  a  son  whom  theretofore  he  had  always  been  estranged  from,  no 
considerations  except  his  support  for  life,  that  after  making  the  deed  he 
tried  to  sell  some  of  the  land,  saying  he  had  only  conveyed  it  during  life 
to  his  son,  held  to  constitute  incapacity,  and  undue  influence. — 683 

Heir  Cut  off  from  His  Co-equal  Rights. — An  heir  should  not  be  adjudged 
as  cut  off  from  his  co-equal  rights  by  a  will,  unless  the  proper  interpreta- 
tion of  it  clearly  manifests  such  intention i 376 

Construction — Legacy  to  Grandchildren. — A  legacy  "to  be  equally  divided 
amonj?  my  son,  E.  S.  Bowman,  and  my  two  grandsons,  of  the  aforesaid  E.  S. 
Bownmn."   held   to   mean    "three   equal   parts,"    in    which   the    estate    was 

to    be    divided 677 

'     The  grandchildren  would  take  per  capita  with  their  father,  while  alive.677 

Devise  of  Land  in  Fee  Simple — Defeasible  Contingency — Uncertainty. — 
A  legatory  clause  in  a  will  giving  land  to  another  in  fee  simple  will  not  be 
defeated  by  a  subsequent  provision  made  defeasible  at  the  death  of  the 
legatee  on  a  contingency  that  never  occurred  and  which  was  void  for 
uncertainty m    391 

xestator  Indebted  to  Legatee — Intention  of  Testator  as  to  Satisfaction  of 

Debt — General  Rule. — Where  a  debtor  bequeaths  a  legacy  to  a  creditor 
equal  to  or  greater  in  amount  than  the  debt,  and  of  the  same  character, 
and  payable  after  the  debt  becomes  due,  it  is  the  practice  of  courts  of 
equity  to  regard  it  prima  facie  as  intended  to  be  in  -satisfaction  of  the 
debt,"  but  it  must  be  certain  and  not  contingent  and  where  no  particular 
motive  for  the  gift  is  assigned  in  the  will.  But  this  rule  will  not  prevail 
where  the  legacy  is  of  less  amount  than  the  debt,  nor  where  there  is  a 
difference  in  the  time  of  payment  of  the  debt  and  the  legacy,  nor  where 
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they  are  of  a  different  nature  as  to  the  subject  matter,  nor  where  there  is 

an  express  direction  in  the  will  for  the  payment  of  the  debt 400 

Presumption — ^Parol  evidence  not  Admissible. — ^No  preemption  arises  from 
anything  contained  in  the  will  that  the  legacy  to  appellees  was  designed 
by   the   testator  as   a  satisfaction  of   the  aebt   he  owed  them   and   parol 

evidence  is  not  admissible  to  prove  such  intention 400 

Undue  Influence — Ezclusion  of  Children. — A  will,  voluntarily  made,  un- 
constrained by  influence  or  dictation  by  any  one,  will  be  upheld,  though 
all    the   testators    property   be   given   therein    to   a   second   wife   and   son, 

to  the  exclusion  entirely  of  a  former  divorced  wife  and  children 535 

Descent  and  Distribution — ^Advances  by  Parent  to  Save  the  Estate  of  Son, 
— A  bequest  of  all  advances  made  by  a  father  to  protect  a  heavily  involved 
estate  of  his  son,  will  take  them  out  of  a  contingent  right  of  the  widow 
and  devolve   on   her   the   settlement   of   all   debts   thus   made,   out  of   her 

interest  as  devisee t 721 

Right  of  Devisee  to  be  Reimbursed  for  Lecracy  Lost  in  Litigation. — 
Where  grandsons  take  by  devise,  and  not  as  heirs  such  part  of  the  devise 
as  is  lost  to  them  by  reason  of  defective  title  of  lands  must  be  made  up 
from  other  undevised  assets  of  the  testator,  before  a  pro  rata  contribution 

can  be  demanded  from  the  other  legatees , 721 

Descent  and  Distribution — Construction. — ^A  will  provides  "and  should 
any  of  my  said  daughters  or  grand -daughters  die,  having  no  living  children, 
then  the  estate  given  them  herein,  to  be  equally  divided  between  the 
devisees  hereinbefore  named,  etc./     HeM,  that  upon  the  happening  of  such 

contingency,  the  devisees  would  take  per  capita  and  not  per  stirpes 334 

Construction — Intention  of  Testator — Discription  of  Devisees. — ^*'At  the 
death  of  my  w^ife  the  property  and  money  remaining  of  all  kind^  I  will  to 
the  following  named  persons,  viz.,  the  children  of  my  brother  and  sisters 
Joseph  Falconer,  Frances  Wilson,  Martha  Stephens,  Ann  Juett;  my  nephew 
Joseph  Falconer.'*  "It  is  my  will  and  I  wish  it  distinctly  understood  that 
no  person,  or  persons,  shall  inherit  any  part  of  my  estate  except  those 
named  herein."  Held,  that  the  issue  of  such  brothers  and  sisters  as  were 
dead  at  the  date  of  the  will  do  not  answer  the  description  and  were  con- 
sequently   excluded /  ■ ., 383 

Admitted  to  Record  Without  Appeal. — After  a  i\ill  has  been  admitted 
to  record  in  the  county  court,  and  no  appeal  therefrom  is  made,  it  cannot 
be  attacked  by  a  petition  in  chancery,  in  the  absence  of  non-re  udents  or 

infant    legatees    thereto 518 

Patent  Ambiguity— Extraneous  Evidence  not  Admissible.— Though  extra- 
neous evidence  would  lead  to  a  different  construction  of  a  will,  the  ambiguity 
being  patent,  that  evidence  is  inadmissible 394 

WITNESSES— 

Absence  of,  grounds  for  new  trial,  see  "New  Trial." 

As  to  competency  of  testimony  of  interested  parties  in  the  >uit,  on  note, 
vol.  2,  634. 

Witness  for  co-defendant  in  settlement  of  partnership,  vol.  2,  198. 

After  judgment  rendered  against  one  of  co-defendants,  vol.  2,  495. 

Proof  of  interested  witness,  being  signer  of  attachment  bond,  vol.  2,  444. 

Witness,  who  is  a  remote  vendor  of  plaintiff,  vol.  2,  648. 

Witnesses,  who  are  remote  warrantors  of  personal  property  and  who  felt 
**they  were  interested  in  the  result  of  the  suit,"  vol.  2,  292. 

Right  of  defendant  and  plaintiff  to  testify  as  to  transactions  between 
them,  vol.  1,  595. 

As  to  restrictions  by  the  court  as  to  the  number  of  witnesses  allowed  to 
testify  on  both  sides,  erroneous,  see  vol.  2,  173. 

Competency. — An  examination  of  a  witness  upon  his  voir  dire,  to  prove 
him  incompetent,  will  exclude  other  evidence  to  disprove  his  statements. 
Having  elected  one  mode,  they  could  not  resort  to  another 189 

Foundation  for  Impeachment.— \Miere  the  impeaching  witness  testifies 
to  matters  not  in  contradiction  to  answers  made  by  a  witness  whoe  evi- 
dence is  sought  to  be  impeached,  and  that  he  does  not  say  the  witness  made 
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WITNESSES— Continued, 
the  statements  contained  in  the  question,  but  that  he  made  a  different 
statement,  it  is  not  a  foundation  for  impeachment,  and  should  have  been 
ruled  out ..; 320 

WORDS  AND  PHRASES- 

Use  of  "attest/'  see  "Wills/' 

A  purchase  of  "several''  mules,  held  that  several  must  necessarily  mean 
more  than  one,  vol.  1,  60. 

By  "sufficient"  estate  of  her  own,  means  that  unless  the  wife  has  an 
estate  of  her  own  sufficient  for  her  maintenance,  allowance  should  be  made 
out  of  estate  of  husband  to  supply  deficiency,  vol.  1,  333. 

"The  Government,*'  judicially  means  the  government  of  Kentucky,  in 
actions  between  litigants  in  the  State,  vol.  1,  i588. 

The  use  of  the  word  "suffer"  in  an  instruction  in  a  trial  for  keeping  a 
disorderly  house,  is  held  to  signify  "permit'*  or  "consent,"  vol.  2,  251. 

The  words  "consisting  of,"  in  chattel  mortgage,  held  to  mean  only  such 
property  as  mentioned  specifically  in  the  instrument,  vol.  1,  611. 

Where  "heirs"  held  as  synonomous  to  that  of  children,  vol.  2,  600. 

Matimonial  outfit  of  ward  is  held  to  be  "necessities,"  in  suit  by  ward 
against  guardian  for  accounting,  vol.  2,  660. 

"About  ten  feet  north,"  sufficient  to  describe  terminus  of  point  road  is 
to  be  discontinued,  having  reference  to  a  certain  gate,  vol.  2,  484. 

"During  her  life,"  in  a  will,  held  to  mean  that  title  thus  passed,  should 
not  extend  beyond  death  of  devisee,  vol.  2,  418. 

The  use  of  the  words  "for  her  use,"  though  ordinarily  conveying  a  life 
estate,  upon  the  contingency  happening,  would  entitle  her  to  a  conveyance  in 
fee,  that  which  she  would  have  been  entitled  to  had  she  entered  suit 
at  first 363 

"All,"  used  in  a  will,  imports,  all  those  among  whom  ^he  advancements 
mentioned  were  to  be  equalized < 376 

The  phrase  "unmarried  and  without  issue,"  used  in  a  devise  to  children, 
held  to  mean  "without  lawful  issue."   466 

The  word  "committee"  Jn  a  will,  in  an  appointment  to  take  charge  of 
an  afflicted  legatee,  and  her  estate,  hdd  to  mean  "trustee."  618 

By  the  woiS  "dower**  is  meant  the  widow's  legal  portion  in  both  kinds 
of  an  estate,  real  and  personal i 642 

'*In  current  funds,"  recited  in  a  draft,  or  certificate  of  deposit,  means 
lawful  money   in  current  circulation 623 
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I,  J.  Morgan  Chinn,  Clerk  of  the  Court  of  Appeals  of  Kentucky, 
certify  that  the  foregoing  opinions  are  true  and  correct  copies  of 
opinions  in  the  foregoing  cases  as  appears  from  the  records  now 
on  file  in  my  oflSce. 

Given  under  my  hand  as  Clerk  aforesaid  this  20th  day  of  Sep- 
tember, 1907.  J.  MORGAN  CKINN, 

Clerk  of  Court  of  Appeals  of  Kentucky. 
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